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BANKRUPTCY. 


Ex  parU  CARPENTER.— In  the  matter  of  JOHNS.        V.  C. 

LiNC.    INN5 

rap  August  10^ 

JL  HIS  was  the  petition  of  Charles  Carpenter^  and  stated        1826. 

that  in  and  previous  to  the  year  1818  he  candied  on  the  j^  December 
business  of  a  banker  in  partnersliip  with  J.  St  Aubun^  ^^W\\  ®\  ^\ 

*-  and  D.diaKUTed 

T.  ShieUSf  and  H.  J.  Johns  ;  that  in  December  1818  this  partnership  as 
partnership  was  dissolved  by  deed,  by  which   it  was  bywSchh^ 
agreed  that  the  petitioner  and  J.  St.  Avbyn  should  re-  •«JJ^  J^d* 
tire,   and   that  the  business  should  be  carried  on,  in  retire,  and  the 
future,  by  ShieUs  and  Johns j  who  undertook  to  in-  rfl^^in  **^' 
demnify  the  outgoing  partners  against  all  outstanding  ^"^5%^*  ^ 
demands;   that  the  new  firm  was  continued  until  the  D.  covenanted 
2d  of  October  1825,  when  ShieUs  died ;  and  that  on  the  A.'uid'B? 
8th   of  the   same   month  a   commission   of  bankrupt  ^^f^^f^^- 

*^     standing  de- 

issued  iigainst  Johns.  mands.    In 

October  1825, 
C.  died,  and  a 

The  petition  further  stated,  that  after  the  bankruptcy  ^fJ^^jjT 
the  petitioner  had  been  obliged  to  pay  certain  debts  due  A.  haringbeen 

^  "©  r  .^  obl^to  pay 

certain  partnership  debts  which  C  and  D.  had  undertaken  to  indemnify  him  against :  Held, 
that  he  might  prove  wider  the  commission  for  the  amomit  so  paid,  idthough  ha  knew  the 
firm  to  have  been  insolvent  at  the  time  of  the  dissolution  in  1818. 
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1826.        at  the  time  of  the  dissolution,  against  which  Shiells  and 
Johns  had  covenanted  to  indemnify  him,  and  that  the 

JEjc  parte  ,    ,  , 

Carpenteb.    commissionei-s  had  rejected  a  proof  tendered  by  him  in 

Tn  the^matter  j-gspect  of  the  debts  so  paid,  on  the  ground  that  the 

Johns.        petitioner  knew  the  firm  to  have  been  insolvent  at  the 

time  of  the  dissolution^  and  that  the  deed  of  December 

1818  ought,  therefore,  to  be  considered  void  as  against 

the  creditors  of  Shiells  and  Johns. 

Mr.  Montagu  and  Mr.  Fonblanque  for  the  petition :  — 

The  rejection  of  the  proof  must  have  been  either, 
1st,  Upon  the  ground  that  a  partner  is  not  a  surety 
within  the  52d  section  of  6th  Geo.  4.  c.  16.,  which  is 
clearly   a  mistake;   Wood  v.  Dodgson^  2  M,  Sf  S.  195 ; 
ex  parte  Young^  2  Rosey  40 ;    1  Montagu  on  Partner- 
ships, p.  90,  in  notes ;   or,  2dly,  Upon  the  ground  of 
fraud,  as  the  firm  was,  in  fact,  and  was  known  by  the 
petitioner  to  be,  insolvent  at  the  time  of  the  dissolution. 
With  respect  to  the  fi*aud,  it  must  either  have  been 
against  the  remaining  partners^  Shiells  and  Johns^  which 
could  hardly  be  pretended,  or  against  the  old  creditors, 
which  was  not  the  fact,  as  no  dissolution  could  deprive 
them  of  their  rights,  and  all  the  debts  were  paid ;  or, 
lastly,  it  must  have  been  against  the  new  creditors.     As 
to  them,  it  was  clear  that  the  mere  dissolution,  with 
a    knowledge    of  insolvency,    did   not  give  new   cre- 
ditors a  right  against  the  retiring  partners;   ex  parte 
PeahSy  1  Mad.  346 ;  2  Base,  455 ;  and  it  was  as  clear 
that  a  case  of  firaud  might  be  established  by  which  tlie 
new  creditors  would  be  entitled  to  be  preferred  to  the 
retiring  partners.     Fraud  would  vitiate  such  a  contract : 
this  may  be  admitted ;  but,  admitting  it,  what  applica- 
tion has  the  doctrine  to  the  present  case  ?     A  partner- 
ship is  dissolved  in  the  year  1818,  and  the  business  is 
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eontiniied  until  the  year  1825^  and  it  wonld^  probably,        1826. 
have  been  continued  many  years  longer,  but  for  the 

death  of  ShidU*  Carpenter. 

In  the  matter 
of 

Mr.  Heald  and  Mr.  Glyn  for  the  assignees :  —  Johns. 

The  firm  was  insolvent  in  the  year  1816 :  this  the 
petitioner  virtually  admits,  for  although  he  contends  that 
the  firm  was  not  insolvent,  because  the  private  property 
of  the  respective  partners  was,  with  the  joint  property, 
more  than  sufficient  to  pay  all  the  debts  both  joint  and 
separate,  this  is  not  a  solvent  partnership  in  the  con- 
temfdation  of  law ;  and  the  amount  of  the  deficiency  at 
that  time  appears  to  have  been  nearly  17,000^1,  for  the 
affidavit  of  Mr.  Carpenter^  stating,  that  the  cash  in  the 
house  was  not  computed  at  the  time  of  the  deficiency, 
will  not  reduce  that  deficiency  more  than  the  average 
amount  of  cash  in  the  till  at  the  time  of  the  computa- 
tion.    In  addition  to  these  observations,  there  are  false 
recitals  in  the  deed,  as  to  the  solvency  of  the  house,  by 
which  it  clearly  appears  that  fraud  was  intended. 

Mr.  iifoMtoyPK  in  reply :  — 

Although  in  the  construction  of  law  the  partnership 
was  not  solvent,  this  partakes  more  of  fiction  than  reali^, 
as  there  were  funds  sufficient  to  pay  every  creditor. 
Suppose,  for  instance,  each  of  these  four  partners  had, 
at  the  formation  of  the  partnership,  been  worth  100,000/., 
and  had  united,  without  either  of  them  bringing  in  any 
capital  for  the  partnership  purposes;  could  it  have 
been  contended,  on  dissolving  the  partnership,  that  the 
firm  was  insolvent,  because  it  had  received  a  small  sum^ 
of  which  part  had  been  expanded  on  the  joint  account  ? 
Bat  whether  the  insolven<7  was  real  or  imaginary  is  of 
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1826.        no  importance,  because,  for  the  reasons  already  assigned, 

^        ,       insolvency  without  fraud  is  not  sufficient  to  bar  the  right 

Carpenter,    of  the  retiring  partners.     With  respect  to  the  false  reci- 

e^  ma  er  ^^  j^^  ^^  deed,  for  what  purpose  could  they  have  been 

Johns.        introduced  ?     It  is  not  pretended  that  any  creditors  were 

misled  by  them ;  nor  could  the  parties  have  intended  to 

mislead  themselves^    The  deed  must  have  been  prepared 

according  to  some  precedent,   supposed  a[^licable  to 

every  case  of  dissolution. 

The  Vice* Chancellor  said,  that  if  the  respondents 
thought  they  could  adduce  any  evidence  of  fraud, 
they  ought  to  have  an  opportunity  so  to  do;  and  for 
this  purpose  the  petition  stood  over  for  some  time^ 
but  ultimately  came  on  again  without  any  additional 
evidence. 

The  Vice-Chancellor  : — 

I  desired  this  case  to  stand  over,  considering  that  the 
transactions  warranted  suspicion,  and  that  time  being 
given,  the  respondents  might  be  enabled  to  turn  those 
suspicions  into  something  like  facts.  But  the  petition 
now  returns  upon  me  without  any  new  light  being 
thrown  upon  the  case.  It  appears  that  in  the  year  1818, 
Mr.  CarpenteTy  being  a  member  of  a  banking  establish- 
ment^ and  wishing  to  retire  from  it,  a  deed  was  executed, 
by  which  the  business  was  left  to  the  continued  manage- 
ment of  two  partners,  of  the  names  of  Shielk  and  Johns  ; 
and  that  they^  taking  the  concern  in  its  actual  state^ 
agreed  to  indemnify  Carpenter  against  all  debts  of  the 
partnership.  He,  therefore,  I'etired  as  if  the  partnership 
was  solvent.  But  from  the  evidence  it  seems,  that  in 
the  year  1816  the  partnership  was  not  solvent,  because, 
although  Mr.  Carpenter  says  that  he  did  not  consider  it 
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to  have  been  insolvent,  taking  the  private  propeirtyoF        1826. 

the  partners  into  consideration,  that  is  not,  in  the  con-         

templation  of  a  court  of  justice,  a  reason  why  the  part-  Cabfenteb. 
nership  sboiM  not  be  considered  insolvent.  If  the  ^"  ^^^  matter 
concern  itself  be  not  equals  with  its  own  assets,  to  the  Johns. 
payment  of  its  own  engagements,  then,  in  the  contem- 
jdation  of  a  court  of  justice,  the  partnership  is  insolvent, 
even  although  the  partners  may  have  separate  property 
which  will  enable  them  to  pay  the  joint  debts*  The 
reasons,  therefore,  which  Mr.  Carpenter  ass^ns  for  his 
alleged  belief  in  the  solvency  of  the  house  are  insufficient, 
in  the  view  which  the  Court  takes  of  the  matter.  He 
says  there  was  a  deficiency  of  partnership  property  to 
the  amount  of  llflOOLj  but  that  in  computing  that 
deficiency,  no  notice  was  taken  of  the  cash  actually  in  the 
iiouse,  and  that  there  must  have  been  cash  in  the  house, 
because  every  banking  establishment  is  necessarily  pro- 
vided with  cash  to  answer  the  r^ular  and  current 
demands  of  customers. 

It  may  &irly  be  taken  for  granted,  that^in  1816,  Car* 
penier  and  also  S/nelb  and  Johns  knew  that  the  partner- 
ship was  insolvent.  In  the  year  1818,  Carpenter  seems  to 
admit  that  the  state  of  the  partnership  was  not  improved ; 
but  it  does  not  follow  that  the  deed  was  fraudulent 
because  Carpenter  was  permitted  to  retire  by  the  other 
two  partners  without  paying  them  any  proportion  of 
the  actual  deficiency.  Were  notthose  persons  as  well 
informed  of  the  actual  state  of  the  concern  as  Carpenter 
himself?  They  were  parties  to  the  plan  by  which  the 
insolvency  of  1816  was  ascertained;  and  they  were,  in 
truth,  the  partners  who  had  the  active  management  of 
the  concern.  They  had  a  much  more  intimate  acquaint- 
ance with  the  state  of  the  concern ;  and  yet  with  a  full 
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1826.        knowledge  of  the  insolvency  of  the  partnership,  they 

thought  fit,  with  a  view  to  future  prc^t,  to  indemnify 

Cabf»iteb.    Carpenter^  without  taking  from  him  his  proportion  of  the 
In  the  matter  deficiency.     If,  with  such  knowledge,  they  considered  it 
Johns.        expedient  so  to  do,  how  can  the  deed  be  considered  a 
bwoA  upon  them  ?     It  can  never  be  said  here  that  their 
object  was  to  let  Carpenter  escape;  that  they  looked  to 
m  bankruptcy,  and  were,  therefore,  quite  indifferent  as  to 
what  might  happen  to  themselves ;  and  that  the  whole 
scope  of  the  deed  was  to  allow  Ccarpenter  to  get  clear  out 
of  the  transaction.     All  that  has  passed  shews  that  such 
could  not  possibly  have  been  their  object.     There  is  no 
suggestion  to  that  effect  on  the  affidavits;  and  that  it 
was  not  with  such  a  view  is  evident ;  for  instead  of  bank- 
ruptcy following  to  justify  the  supposition  that  SUeUs 
and  John$  meant  to  sacrifice  themselves  to  Carpenter^  in 
order  to  defraud  the  creditors  by  withdrawing  Carpenier^B 
property,  Shiells  and  Johnsy  having  thus  purchased  the 
share  of  Carpenter^  continued  to  carry  on  the  business  for 
seven  or  eight  years.  It  is  impossible,  therefore,  to  support 
such  a  suggestion,  or  to  contend  that  it  was  their  inten- 
tion unfairly  to  sacrifice  themselves,  when  it  appears  by 
the  evidence  in  the  case,  that  ShieBs  and  Johns,  with  full 
knowledge  of  the  insolvency  of  the  house,  thought  fit  to 
permit  Carpenter  to  retire,  upon  the  terms  of  assigning 
hb  share  to  them,  without  calling  upon  him  to  pay  his 
prc^portion  of  the  actual  deficiency.     They  must  have 
been  impressed  with  the  nodon  that  it  was  worth  their 
while  to  make  that  sacrifice ;  and  it  can  never  be  stated 
ibr  them — for  it  is  on  their  behalf  that  fraud  is  sought  to 
be  established-— that  ^re  was  fraud  as  against  them. 
The  parties  who  represent  them  now  say  that  this  was  a 
firaud.     I  think  it  could  not  be  a  fraud  upon  them. 
That  there  are  false  recitals  in  the  deed,  and  that  there 
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inoorrectoeflt  in  the  settlement,  is  dear;  but  that  is  1826. 

not  sufficient,  unless  a  fraudulent  intention  be  also  shewn.         

Hie  proof  must  be  admitted.  Carpenter. 

In  the  matter 

Ordered  acoordin£rly.  of 

^  "^  Johns. 


Ex  parte    FARQUHAR.  —  In    the    matter  of  V.  C. 

STARKEY.  ^^^9^^  16, 

1826. 

VIN  a  petition,  by  mortgagees,  praying  for  a  sale^  it  L*  C. 
appeared  that  one  of  the  mortgages  was  executed  by  the  i^Vy 
bankrupt  on  the  18th  of  February  1826,  and  that  the  ,,^^  ^  ' 
commission  issued  on  the  18tb  of  April  following.     An  e.i6.s.8i. where 

it  t       1  ^  II         111  ••■    the  computation 

act  of  bankruptcy  was  alleged  to  have  been  committed  of  time  is  to  be 
prior  to,  or  on  the  18th  February  1826.  ^J"^  *?  *^' 

»  '  ^  done^  the  day 

when  such  act 

-  Mr.  Heald,  Mr.  Bose,  and  Mr.  Knight,  for  the  assignees,  ^^^X  %^ 
subnutted,  amongst  other  points^  that  under  the  6  Gea  4.  some  purposes 
c.  16.  S.81.  all  conveyances  by  a  bankrupt  are  rendered  notices  the  frac^ 
invalid,  unless  *«  bandjide  made  and  entered  into  more  ^*>°<'^*  ^y* 
than  two  calendar  months  before  the  date  and  issuing  of 
the  commission  ;**  that  as  more  than  two  calendar  months 
was  required,  and  as  the  fraction  of  a  day  could  not  be 
noticed,  there  must  be  one  whole  day  after  the  expiration 
of  the  two  calendar  months,  in  order  to  bring  the  case 
within  the  protection  of  the  statute. 

Mr.  Sugden,  Mr.  Glyn,  and  Mr.  Macarthur  for  the 
petition :  — 

Where  time  is  to  be  computed  from  an  act  done, 
the  day  when  such  act  is  done  is  to  be  included.  The 
King  v.  Adderley,  Doug,  463 ;  Castle  v.  Burditty  3  Term 
Bep.  623  ;  Glassington  v.  Bawlins,  3  East,  407 ;  and  in 
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1826.        sotoe  cases,  jMuticularly  where  the  interests  of  third  per- 

sons  are  affected^  courts  of  law  are  in  the  habit  of  noticing 

Fabquuar.     the  fraction  of  a  day,  Thomas  v.  Desanges^  2  B.  ^  J. 

In  the  matter  ^gg^     Here  the  computation  of  the  two  calendar  months 

Stabkey.      must  be  from  the  act  done^  namely,  the  execution  by 

the  bankrupts  of  the  indenture  of  mortgage^  and  the 

18th  day  of  February  should,  therefore^  be  included  in 

the  reckoning.     According  to  this  calculation,  tlie  two 

calendar  months  expired  a^  the  end  of  the  17th  day  of 

April,  and  any  fraction  of  time,  on  the  18th  of  April, 

would  be  sufficient  to  bring  the  case  within  the  words 

'^  more  than  two  calendar  months.'' 

The  Vice-Chancellor  (Sir  John  Leaeh)  was  of 
opinion,  that  one  day  must  be  reckoned  inclusive^  and 
the  other  exclusive ;  that  the  two  calendar  months  ex- 
pired with  the  17th  day  of  Aprils  and  that  any  fraction 
of  the  day  on  the  18th  was  sufficient  to  bring  the  time 
within  what  was  required  by  the  words  <^  more  than  two 
calendar  months.^ 

August  1 4,  On  appeal  to  the  Lord  Chancellor,  the  same  point 
1827.  ^as  again  raised,  and  hb  Lordship  expressed  a  similar 
opinion;  observing,  that  in  cases  of  this  description, 
where,  under  the  statute,  time  is  to  be  computed  from 
an  act  done>  the  day  on  which  the  act  is  done  should  be 
included  in  the  computation,  and  that  here,  after  the 
commencement  of  the  18th  day  of  April,  more  than  two 
calendar  months  must  be  held  to  have  elapsed,  (a) 


(a)  As  to  the  fraction  of  a  day  more  generally  than  the  civil  law. 

being   admitted  in  bankruptcy,  There  is  no  general  rule,  appli- 

see  ex  parte  IfOhree^S  Vet.  SS ^  cable  to  all  cases,  in  computing 

WydounC^  case,  14  Vet.  87  ;  ex  time  from  an  act  br  an  event. 

parte  Dtifrene^  i   Vet,  4*  B.  54.  Letter  v.  Garland^  IS  Vet.  257. 
Our  law  rejects  fractions  of  a  day 
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JEx  /wfe  BARNES  and  others.  — In  the  matter  of     Monday^ 

DANIELL.  ^^'f ' 

A  PETITION  had  been  presented  for  a  new  trial  Affidavit  verf- 
of  an  issue  upon  a  question  of  usury,  which  depended  ingi  at  law  not 
upon  the  evidence  of  a  witness  named  Bromley.  Sk«'offtf»^ 

file^  with  costs* 

Pending  the  petition,  the  same  question,  and  in  the 

same  bankruptcy,  had  been  tried  in  two  actions  upon 

the  evidence  of  the  same  witness.     As  evidence  of  what 

had  passed  on  such  trials,  an  affidavit  was  made  by 

a  short-hand  writer  ^^  that  he  was  employed  by  the  plain- 

xiS^  attomies  to  take  notes  of  the  proceedings  on  the  trial 

of  an  action  in  the  Court  of  King's  Bench  before  Lord 

Tenierdeny  on,''  &c. ;  "  and  this  deponent  saith,  that  the 

following  is  a  true  and  correct  transcript  of  the  evidence 

given  on  the  trial  by  JET.  Bromley ,  who  was  examined  as 

a  witness  on  behalf  of  the  defendants,  and  of  the  charge 

delivered  by  Lord  Tenterden  to  the  jury." 

The  affidavit  then  contained  the  short-hand  writer's 
notes. 

This  was  a  petition  to  take  the  affidavit  o£F  the  file, 
with  costs  for  irrelevancy. 

The  Lord  Chancellor  said.  This  is  a  verification  by 
affidavit  of  proceedings  at  law,  and  cannot  be  received 
in  evidence ;  it  must  therefore  be  taken  o£F  the  file,  with 
costs. 

Mr.  Tredove  for  the  petitioner. 

Mr.  Montagu  contra. 
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L.  C. 
East.  Term,       ^  /^^  FORTH.  —  In  the  matter  of  COOKE. 

Mayio/ 
1828.         1  HIS  was  a  petition  by  the  petitioning  creditor,  pray- 
Conmiiaioii       jjw,  that  the  Commission  which  had  been  sealed,  but  not 

sealed,  but  not        ^  ,  ^ 

opened,  cannot    Opened,  might  be  superseded,  on  the  ground  tliat  there 

at  thifk^tanee    ^^  ^  ^^^  ^^  evidence  of  recent  trading  sufficient  to 
of  the  petition,  support  the  commission. 

ing  creditor,  *  * 

\rithout  serving 

shewing  that  he       1^^  person  against  whom  the  commission  issued  had 
cannot  be  ,jq^  Jj^^u  served  with  the  petition. 

found.  -K^ 

Mr.  Knight  for  the  petition. 

The  Lord  Chancellor  thought  the  bankrupt  must 
be  served^  as  he  might  be  desirous  of  shewing  cause 
against  the  application.  "^  His  Lordship  having  inquired 
whether  there  had  been  any  decision  on  the  subject,  the 
petition  stood  over  that  search  might  be  made  at  the 
Bankrupt  Office  as  to  the  practice. 

May  19.  ^r«  Knight  again  mentioned  this  petition,  and  said, 

he  understood  that  Lord  EUon  was  in  the  habit  of 
granting  a  qualified  order^  in  such  cases,  to  supersede 
the  commission,  without  prejudice  to  any  action  or  pro- 
ceeding of  the  bankrupt  touching  the  issuing  of  the 
commission. 


The  Lord  Chancellor  :  — 

There  are  two  reported  decisions  of  the  Vice- Chan- 
cellor on  this  point  (a) ;  and  I  am  informed,   that  the 


(a)   Ex  parte  Barber,  Buck,    p.  23,    See  also  ex  lyarle  Prowsc, 
p.  499.  Anonymous,  1 GL  ^  Jam.     1  GL  4*  «/am.  p.  94. 
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qualified  order  referred  to  was  only  granted  by  Lord        1828. 
EUon,  in  cases  where  the  bankrupt  could  not  be  founds 

^  *  Jijp  parte 

or,  having  been  served,  did  not  appear  to  oppose  the        Foeth. 

application,     Accordbg  to  the  practice,  therefore,  the  ^"  ^he^  matter 
bankrupt  must  be  served,  or  it  must  be  shewn  that  he       Cooke. 
cannot  be  found. 

Order  rdiised.  (a) 


L.  C. 
In  the  matter  of  LEVY.  East'.  Term 

May  10, 
X  ETITION  by  a  creditor  to  supersede  a  commission        1828. 
which  had  not  been  opened,  on  two  irrounds :  Commiwion  su- 

*-  ^  perKeded,  upon 

,  ,      ,         a  petition  pre- 

Ist.  That  it  had  been  procured  by  the  petitioning  sented  on  the 
creditor,  in  concert  with  the  bankrupt,  to  enable  the  latter  the  date^of  ^he 
to  dispose  of  goods  which  he  had  fraudulently  obtained  conuniaMon,  on 

*  ^  •'  the  ground  of 

from  various  persons  on  the  eve  of  the  bankruptcy.  fraudulent  col- 

lusion between 

2dly.  That  the  commission,  which  was  directed  to  ^^^  ^^  peti! 
commissioners  in  London,  could  be  more  conveniently  tioningcreditor. 
executed  at  Birmingham,  where  the  bankrupt  and  his 


(a)  Mr,  Montagu  has  suggested  is  it  not  before  the  Lord  Chan- 

the  following  queries  as  to  the  cellor, — the  right  to  have  the 

existing  practice :  bond  asdgned  ? 

Query  1.    Can  the   bankrupt  Query  4.  May  not  the  neces- 

have  any  ri^t  in  presenring  an  sity  of    serving   the    bankrupt 

nnopened  commission  ?  enable  him  to  preserve  a  commis- 

Query  S.  If  he  has  any  right,  sion  not  intended  to  be  opened^ 

can  he  compel  the  petitioning  so  as  to  prevent  the  issuing  of  an 

creditor  to  open  ?  efiectual  commission  ? 

Query  J.  If  he  has  any  right. 
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1828.        creditors  resided^  and  where  there  would  be  better  oppor- 

,     ,       •        tunides  for  detectinir  the  frauds. 
In  the  matter  ^ 

of. 

Lkvy 

Mr.  Sugden  and  Mr.  Knight  for  the  petition : — 

The  docket  was  struck  on  the  16th. of  April  1828; 
the  commission  is  dated  23d  April;  —  between  the  23d 
of  April  and  the  2d  of  May  no  attempt  whatever  was 
made  to  open  the  commission.  The  time  for  declaring 
the  bankruptcy  was  the  7th  of  May^  and  on  the  6th  it 
appears  that  the  petitioning  creditor  was  at  Cheltenham. 
In  the  meanwhile,  the  bankrupt  has  time  given  to  him  to 
dispose  of  the  goods^  to  a  large  amount,  which  he 
fraudulently  obtained  on  the  eve  of  the  bankruptcy.  We 
are  ready  to  admit  that  die  delay  which  has  taken  place 
is  jusdfied  by  the  words  of  Lord  Bossy  Ms  order  (a)  ; 
but  we  say  that  it  is  not  jusdfied  according  to  the  spirit 
of  that  order,  because  the  commission  has  been  used  only 
as  means  of  enabling  die  bankrupt  to  commit  a  frauds 
and  to  prevent  the  issuing  of  a  bond  fids  commission. 

Mr.  Tu)iss  and  Mr.  Montagu  contra : — 

The  petidoning  creditor  has  a  right,  by  the  order,  to 
fourteen  days.  He  was  absent  from  London,  but  would 
have  attended  at  the  opening  of  the  commission  on  the 
14th  day,  had  not  this  peddon  been  presented  on  the 
ISth  day,  by  which  the  proceedings  were  stayed.     If  the 


(a)  Lord  jRofi/yn's  order  of  the  days,  and  not  sooner,  after  the 

Steth  of  June  1795  directs  that  date  thereof;"  but  that  one  day 

any  commission  **  to  be  executed  shall  elapse  after  the  expiradon 

in  the  city  of  London  shall  be  of  the  14  days  before  any  order 

supersedeable  for  want  of  prose-  shall  be  made  for  such  ti^r- 

cuuon  at  the  expiration  of  14  sedeas. 
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object  of  the   petitioners  was  to  prevent  this  alleged        1828. 
fraud,  they  would  have  presented  a  petition,  not  on  the  .     7 
eve  of  the  14th  day,  but  soon  after  the  commission  was  of 

issued,  when,  according  to  the  regular  course,  a  petition  ^^^y. 
might  have  been  presented  to  issue  a  new  commission, 
without  prejudice  to  the  question  which  commission 
should  ultimately  stand.  But  this  allegation  of  fraud 
is  merely  pretence,  and  without  any  foundation:  the 
real  object  of  the  petition  having  been  to  obtain  the 
commission  without  waiting  untU  the  next  day,  when,  if 
the  bankruptcy  had  not  been  found,  the  right  to  petition 
for  the  commisrion  would  have  been  opened  to.  all  the 
creditors,  and  have  been  regulated  by  Lord  Erskin^s 
order,  (a) 

With  respect  to  the  preference  of  a  country  to  a 
London  commission,  it  cannot  be  doubted  tliat  justice 
would  be  better  administered  in  London :  and  it  is  the 
administration  of  justice,  and  not  the  comparative  num- 
ber of  creditors  in  town  or  country,  by  which  the  Court 
18  influenced.  There  is  no  instance  of  superseding  a 
commission,  because  it  is  directed  to  a  place  at  a  great 
distance  from  the  residence  of  the  major  part  of  the 
creditors,  {b) 

The  Lord  Chancellor  : — 

It  appears  from  the  affidavits  that  the  bankrupt,  whose 
usual  place  of  residence  was  Birmingham,  purchased 
goods  at  Manchester,  on  credit,  and  as  soon  as  they 
arrived  at  Birmingham,  conveyed  them  away  for  the 


(a)  Order  of  29th  December    1  Rose,  48.    In  the  matter  of 
1806.  CkUd,  Buck,    4S5.     Ex    parte 

(b)  See    ex    parte   Binodier,    Fellowet,  2  Madd.  141. 
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1828.       purposes  of  fraud.     The  imputation  against  the  petition- 

ing  creditor  is  delay,  in  collusion  with  the  bankrupt,  to 

of  assist  in  this  fraudulent  proceeding ;  and  although  called 

^^^^*         upon  for  explanation,  in  reply  to  the  affidavits  filed,  he 
has  £Euled  to  give  any. 

On  the  6th  of  May,  he  was  at  Cheltenham,  and  the 
Court  must  infer  that  he  had  no  bond  fidt  intention  of 
proceeding  with  the  ocnnmission.  I  think  there  is 
abundant  evidence  of  fraudulent  coUasion  between  the 
petitioning  creditor  and  the  bankrupt,  and  that  the  com- 
mission ought  to  be  superseded,  with  costs. 

Ordered  accordingly. 


As  to  the  general  order  of  the  26th  June  1793, 
admitting  of  exceptions,  see  further  ex  parte  Freeman^ 
1  Bose^  380 ;  W.^B. 34;  ex  parte  Ellis,  7  Ves.  135; 
ex  parte  Knighty  2  Bose,  319 ;  ex  parte  Soppily  Buck,  81 ; 
ex  parte  Henderson^  2  Bose,  190 ;  Cooper,  227. 
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V.C. 

May  19, 
1828. 


In  the  matter  of  THOMAS  COLEMAN  and 
EDWARD  WELLINGS  of  the  Ludlow  Bank; 
and  in  the  matter  of  THOMAS  COLEMAN, 
JOHN  MORRIS,  J.  B.  MORRIS,  and  T.  MOR- 
RIS,  of  the  Leominster  Bank. 


A  PETITION  had  been  presented  by  the  assignees  a 

under  the  commission  against  the  Leominster  Bank,  ISd'^eeothcrs, 

which  had  issued  on  the  30th  March  1826,  to  supersede  8»per»eded  as  to 

'^  T.  C,  on  the 

the  commission  which  had  issued  on  the  29th  March  petition  of  the 

1826,  agamst  the  Ludlow  Bank,  as  far  as  related  to  rSuri^^'' 
Thomas  Coleman,  (a) 


commission 


The  Vice-Chancellor  (6)  thought  the  Court  had  not 
jurisdiction,  as  the  commission  which  had  first  issued 
was  the  legal  commission;  and  the  Lord  Chancellor, 
for  other  reasons,  concurred  with  the  Vice-Chancellor 
in  thinking  that  the  commission  ought  not  to  be  so  super- 
seded. 


preyiouslj 
issued  against 
T.  C.  and 
another. 


This  was  a  petition  by  the  assignees  under  the  com- 
mission against  the  Ludlow  Bank,  to  supersede  the 
commission  against  the  Leominster  Bank,  as  iar  as 
related  to  Thomas  Coleman,  (c) 


(a)  See    the   case    reported 
2  GL  4r  Jam.  344. 

(b)  Sir  Anthony  Hart. 

(c)  6  Geo.  4.  c.  16.  s.  16.  is  as 
follows :  **  and  in  every  commis- 
sion agunst  two  or  more  persons, 
it  shall  be  lawful  for  the  Lord 
Chancellor   to  supersede    such 


commission  as  to  one  or  more  of 
such  persons,  and  the  validity  of 
such  commission  shall  not  be 
thereby  affected  as  to  any  person 
as  to  whom  such  commission  is 
not  ordered  to  be  superseded,  nor 
shall  any  such  person's  certificate 
be  thereby  affected." 
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1828.  Mr.  Montagu  for  the  petitioner. 

Id  the  nratter 

of  Mr.  Bickersteih  and   Mr.  Wakefield  stated,  that  it 

aS^^thers  ""S'^^  ^  deserving  consideration,  whether  the  Court 
had  jurisdiction  so  to  supersede  a  commission  which  was 
invalid^  another  legal  commission  being  in  operation 
against  Thomas  Coleman. 

The  Vice-Chancellor,  upon  referring  to  ex  parte 
Bygravey  2  GL  Sf  J.  391,  made  the  order  as  prayed,  (a) 


L.  C.        JSx  parte  B.  BAXTER.— In  the  matter  of  CHARLES 

LiNC.  Inn,  BAXTER. 

«A^23, 24, 

1  HIS  was  a  petition  of  B.  Baxter^  a  prisoner  in  New- 
SiiY^^Mfc  gate,  that  the  commissioners  should  be  directed  to  meet 
who  had  been     forthwith,  for  the  purpose  of  taking  his  further  examina- 

twice  oommitteQ 

bj  eommiflsxm-   tiou,  and  that  the  expence  of  the  meeting  should  be  paid 
^Z^^  o»t  of  the  bankrupt's  estate. 

euxnined  by 
tbaiiy  on  ten« 

daring  to  the  fhe  petitioner,  who  was  the  brother  of  the  bankrupt, 

eoueitor  under  .  -  , 

theoommiauon   had  been  examined  under  this  commission,  and  com- 
roeethig^  and  of  fitted  on  the  28th  of  March  last,  for  not  satisfactorily 

being  brought 

up.  —-—----— ---^__^_____--_-_.—--_____^_ 

(<i)  In  a  recent  case^  the  Court  is  nothing  upon  which  it  can 

of  King*8  Bench  determined  that  operate,  all  the  bankrupt's  pro- 

a    second    commission     issued  perty  beingvested  in  the  assignees 

against  a  trader,  before  a  former  under  the  first  commission.'*  See 

commission  has  been  disposed  of.  Till  y.  WaUon^  1  B.i^C.  684. 
**  is  a  nuliiiy,  inasmuch  as  there 
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answering   the  questions  put  to  him  by  the  commis-         1828. 
sioners.      On   the  9th   of  May  he  was,  on   his  own         ' 
application,  again  examined,  and  again  committed  for       Baxtkr. 
the  same  cause.    He,  upon  this  recommitment,  obtained  ^"  ^^®  matter 
a  writ  of  habeas  corpus  from  the  Court  of  King's  Bench ;       Baxter. 
but  the  Judges,  being  of  opinion  that  his  answers  were 
unsatis&ctory,  remanded  him  to  prison.     He  then  made 
various  applications  to  the   commissioners  (a),  and  to 
the  solicitor  under  the  commission,  to  be  re-^xmnined, 
and  tendered  to  the  latter,  a  sum  sufficient  to  defray  the 
estimated   expenoes  of  a   private  meeting.     Instead  of 
accepting  this,  he  was  required  to  give  an  undertaking 
of  his  solicitor  in  writing,  to  pay  ^^  the  expences  of  and 
consequent  upon  the  proposed  meeting  to  be  taxed  by 
the  commissioners;''  but  declining  to  consent  to  these 
terms,  and  having  failed  in  an  application  to  the  Court 
cf  King's  Bench  for  a  mandamus  (A),  the  present  petition 
was  presented. 

Mr.  Barber  for  the  petition :  — 

Unless  this  petition  be  successful,  the  imprisonment 
may  be  interminable.  The  form  of  the  commitment  is 
to  be  detained  ^^  without  bail  or  mainprize,  until  such 
dme  as  he  shall  submit  himself  to  us  the  said  commis- 
sioners, and  full  answer  make,  to  our  satisfaction,  to  the 
questions  so  put  to  him  by  us  as  aforesaid."  The  wit- 
ness now  offers  to  do  what  the  commitment  requires  of 
him,  and  for  not  doing  which  he  was  committed ;  —  to 
submit  himself,  and  answer  fully  the  questions  put  to 
him  by  the  commissioners. 


(a)  "  The  party    committed  answer  the  questions."    Rexy. 

must  send  word  to  the  commis-  Jachon,6  T.li,654,peTBuUer,J, 

sioners  when  he  will  submit  and  -  (b)  See /»»/,  page  31. 

Vol..  HI.  c 
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1828.  The  warrant  follows  the  terms  of  the  authority  given 

by  the  act  of  parliament*    The  6th  Geo.  4.  c.  16.  s.  34. 

Ejt  parte         "  .i  .    .  -r  .ri.ii 

Baxteb.      esipowers  the  commissioners,  if  any  person  ^  shall  not 
In  the  matter  jyjy  answer  to  their  satisfaction,"  **  to  commit  him  to 

Baxteb.  auch  prison  as  they  shall  think  fit,  there  to  remain,  with- 
out bail,  until  he  shall  submit  himself  to  them  to  be 
sworn,  and  full  answer  make  to  their  satisfaction,"  2ic. 
But  it  is  silent  respecting  costs  or  expences.  No  power 
is  given  to  enforce  the  payment  of  either.  What  the 
act  does  not  authorize,  therefore,  the  commissioners 
can  have  no  right  to  require.  In  ex  parte  Graham^ 
2  Bro.  C  C  49,  Lord  TAttrlow  directed  a  meeting  to 
receive  the  bankrupt's  further  examination,  observing 
that  the  oommitment  was  until  conformity,  and  that  the 
form  of  the  commitment  was  conclusive ;  and  in  ex  parte 
Cohen^  18  Ves.  294,  Lord  Eldon  also  directed  a  further 
examination  of  the  bankrupt,  and  that  if  there  were  no 
effects,  the  commissioners  should  meet  gratUy  receiving 
their  fees  out  of  the  future  effects,  if  there  should  be 
any.  In  these  cases,  certainly,  the  bankrupt  was  the 
party;  but  there  is  no  sound  distinction  between  the 
situation  of  the  bankrupt  and  of  the  petitioner.  He  is  a 
minor,  and,  if  the  commissioners  have  the  right  to  impose 
conditions  for  his  release,  his  present  commitment  might 
be  tantamount  to  perpetual  imprisonment* 

But  even  supposing  the  Court  has  jurisdiction  to 
impose  conditions,  the  question  will  be,  whether,  in  ten- 
dering the  costs  of  the  meeting,  he  did  not  offer  all  that 
could  be  reasonably  required  of  him  ? 

Mr.  Hose  contra :  — 

The  costs  already  incurred  have  been  large.  The 
petitioner  was  committed,  brought  up  for  further  ex- 

13 
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aminatioiiy  and  reoommitted.     The  terms  sought  to  be        1828. 
imposed  are  intended  only  to  cover  the  consequential 
ezpences;    and  the  struggle  is,  by  which  partjr  those       Baxter. 
ezpences  are  to  be  borne.     It  was  so  considered  by  the    °  the^  matter 
Court  of  King's  Bench^  on  the  application  for  a  num--      Baxtkb. 
damns.     No  precedent  has  been  cited  for  a  petition  of 
this  kind ;  for  the  jurisdiction  o^  the  Lord  Chancellor, 
in  dealipg  with  commitments,  when  sitting  in  bank- 
ruptcy, is  very  different  from  the  authori^  exercised 
by  him  and  the  other  Judges,  upon  the  return  to  a  writ 
of  habeas  corpus^  (a)     The  case  of  ex  parte  Graham 
related  to  a  meetii^  for  taking  the  bankrupt's  surrender 
and  examination^  the  time  for  which  the  Lord  Chan- 
cellor was  empowered  by  statute  to  enlarge.  (&) 

The  order  in  ex  parte  Cohen  was,  apparently,  for 
the  aame  purpose.  But  this  appeal  is  entirely  to  the 
discretion  of  the  Court,  and  the  Lord  Chancellor  has 
not  been  in  the  habit  of  dealing  directly  with  commit- 
ments, upon  petition,  but  only  of  impressii^  upon  the 
eoramtfBionerB,  by  his  advice,  the  expediency  of  review- 
ing their  dectsionsi  After  the  repeated  examinations, 
and  the  expenoe  occasioned,  the  assignees  are  bound  to 
protect  the  estate  against  further  costs.  In  ex  parte 
Cohen  Lord  EUm  said^  that  if  the  bankrupt  '<  should 
be  again  committed  (ix  not  answering  fully,  he  would 
find  it  very  difficult  to  obtain  another  order  to  bring 
him  up."  Here,  if  the  party  had  no  other  remedy,  the 
case  would  be  strong ;  but  supposing  him  to  have  been 
improperly  imprisoned,  he  may  have  redress  by  an 
action. 


(a)  See    the    obcervations  of       (6)  By  5  Geo.  s.  c.  50.  s.  J.» 
Lord  Eldon  in  ex  parte  Hiamt,    and    now    by  6  Geo.  4.  c.  IS. 
1 8  Vei,  144  J  and  ex  parte  Oliver,    s.  1 1 3. 
1  Rote,  407;  2  Ve$,^  B,  244. 

C2 
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1828.  The  Lord  Chancellor,  after  referring  to  the  ojn- 

„  nions  of  Lord  Tenterden  and  Mr,  Justice  Bayley  (a),  said : 

Ejt  parte 

In  th^^matter       ^  ^^®  expences  of  another  meeting  for  the  re-examin- 
of  ation  of  the  petitioner  are  occasioned  by  his  own  mis- 

conduct,  it  would  be  unjust  to  impose  them  upon  the 
estate.  It  is  no  less  clear,  that  as  they  arise  from  the 
gross  misconduct  of  the  prisoner,  they  ought,  in  all 
fairness,  to  be  paid  by  himself.  He  comes  here  seeking 
relief  from  the  Great  Seal,  and  the  only  means  of  afford- 
ing that  relief  is  by  the  proposed  meeting  of  the  commis- 
sioners. If  he  had  answered  satisfactorily,  he  woUld 
have  been  entitled  to  his  discharge ;  but  as  by  his  former 
obstinacy  he  prevented  that,  and  as  the  same  consequences 
may  again  arise  from  the  same  cause,  it  is  fitting  that  the 
estate  should  be  guarded  against  them. 

I  do  not  think  it  reasonable,  however,  to  require  the 
undertaking  of  his  solicitor,  and  it  appears  unnecessary ; 
for  if  the  petitioner  should  be  again  remanded,  and 
should  again  apply  to  the  Court,  it  will  take  care  to 
impose,  as  a  condition,  the  payment  of  such  costs  as  the 
estate  may  be  subjected  to.  It  is  upon  a  consideration 
of  the  petitioner's  misconduct  that  I  found  this  order. 

Ordered,  That  the  petitioner  shall  be  again  examined, 
on  tendering  to  the  solicitor,  under  the  commission,  the 
costs  of  the  meeting  and  of  being  brought  up. 


(a)  See  post,  page  21. 


^ 
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COURT  OF  KING'S  BENCH, 
Trinity  Term,  June  12th. 


Ex  parte  BENJAMIN  BAXTER.  —  In  the  matter        K.  B. 

of  CHARLES  BAXTER.  Trin.  Term, 

June  12, 

JVlR.PL^ZT  moved  for  a  writ  of  mandamus  to  be 
directed  to  the  commissioners  in  this  matter,  command- 
ing them  forthwith  to  make  such  order  as  should  be 
necessary  ibr  the  purpose  of  bringing  before  them 
Benjamin  Baxter ,  whom  they  had  committed  to  Newgate 
for  not  satisfactorily  answering  certain  questions  on  his 
examination  before  them.  The  object  of  the  application 
was,  that  the  party  might  be  brought  up,  in  order  to 
have  another  opportunity  of  answering  the  questions  of 
die  commissioners. 

Lord  TenJterden. — Is  there  any  instance  of  the  Court 
granting  a  maiidiamtf^  under  such  circumstances?  The 
usual  course,  I  believe^  is  to  apply  by  petition  to  the 
Great  Seal. 

Mr.  Piatt. — I  am  not  aware  of  any  instance  where 
such  an  application  has  been  made ;  but  unless  it  be 
entertained  by  the  Court,  the  party  will  be  without 
remedy^  and  subject  to  imprisonment  for  life. 

Mr.  Justice  Bay  ley. — He  may  petition  the  Great  Seal ; 
that  is  his  remedy.  He  has^  by  his  own  misconduct, 
forced  the  commissioners  to  commit  him,  and  he  now 
seeks  to  be  relieved  from  the  consequences  of  that 
misconduct. 

c3 
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1828.  Mr.  PlaU. — The  act  of  parliament  says,  that  he  shall 

_  be  committed  only  until  he  answers  to  the  satisfaction  of 

Ex  parte  ,  "^ 

Baxter.  the  commissioners ;  he  says  he  is  now  ready  to  answer 
In  the  matter  ^^jj.  questions  to  their  satisfaction^  and,  therefore,  he 

Baxter.  desires  to  be  brought  up ;  he  does  not  require  the  estate 
to  pay  his  costs ;  he  only  wishes  to  avoid  having  to  pay 
the  costs  of  the  assignees.  I  am  not  aware  of  any 
similar  case,  but  the  Court  possesses  authority  to  com- 
mand an  inferior  Covyrt  to  do  its  duty. 

Lord  Tenterden."^  We  caimot  say  that  we  have 
authori^j  or  that  it  is  the  commissioners'  duty  to  direct 
the  party  to  be  brought  up  at  the  expence  of  the  bank- 
rupt's estate.  What  right  has  he  to  charge  the  estate 
with  the  costs  of  another  examination  ?  The  application 
is  made  at  the  instance  cS  a  person  who  has  conducted 
himself  improperly,  and  the  struggle  is  whether  he  or 
die  bankrupt's  estate  shall  pay  the  expence  occasioned 
oy  his  misconduct.  There  will  be  the  expence  of  a 
meeting,  which  must  be  paid  by  somebody ;  but  are  we 
to  say  that  it  shall  be  paid  out  of  the  estate,  in  a  case 
where  the  party  applying  has  caused  himself  to  be  com- 
mitted ?  It  is  not  proper  that  a  parly  who  has  misccm- 
ducted  himself  should  be  relieved  from  the  expence 
which  his  improper  conduct  has  occasioned. 

Rule  refused. 
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COURT  OF   EXCHEQUER, 
Easter  Termy  May  13^  14,  1828. 


Ex  parte  ISAAC.  —  In  the  matter  of  OWEN.         Excheo. 

East.  Temiy 
IN  this  ca^  a  writ  of  habeas  corpus  bad  issued  out  Afa^l3, 14, 

of  the  Court  of  Exchequer,  on  the  application  of  A.        ^^^^' 
Isaacj  who  had  been  summoned  *'  as  a  person  capable  of  moned  by  oom^ 
giving  mformation  conceimipg  the  person,  trade,  deal-  "^'^"^ 
ings,  or  estate  of  the  bankrupt  (a),''  and  examined  by  c- 16. 8.s3.,bc. 
the  commissionen,  sereral  times,  in  order  to  ascertain  2i^^^r^ 
whether  certain  securities  were  not  affected  with  usury.  *^.  ^  '?*? 

J     «ertam  entries 

In  the  progress  of  these  examinations,  the  witness  was  "» ?  ledger,  to 

which  he  hftu 

four  times  committed.     On  the  first  occasion^  he  was  previously  re- 
remanded,  and  on  the  second,  discharged  by  the  Lord  hl7eM^MtK)n 
Chancellor.     On  the  third  occasion,  beinc^  brought  uo  ^^\  ^**^^^  ^ 

'^  or    had  not  been 

before  the  Court  of  King's  Bench,  he  was  remanded ;  called  upon  to 
and  on  the  fourth  application,  the  present  case  arose.  TOmmUteTby 
A  question  had  been  raised,  on  behalf  of  the  witness,  ?*®™  "  ^^^  **" 

*  ^  '   fusing  to  answer 

throughout  the  greater  part  of  the  proceedings,  as  to  a  question:** 

the  legality  of  the  course  of  examination  pursued,  on  warrant  was  bod 

the  ground  of  its  tendency  to  expose  him  to  forfeiture  in"*®**'^^*"** 

of  estate  or  interest,  and  objections  were  from  time  to  request  to  read 

time  raised  and  entered  on  the  proceedings^  but  upon  questionf  * 
this  point  it  became  unnecessary  for  the  Court  to  pro- 
nounce any  judgment. 

From  the  warrant  it  appeai'ed,  that  at  the  last  meet- 
ing the  witness  had  been  examined  with  respect  to  pttl*- 
ticplar  sums  of  money  entered  in  his  own  books  of 
account,  and  he  had  stated,  that  a  sum  of  9^000^  was 


.<**■ 


{a)  6  Geo,  4.  C.  16.  s.  33. 

c  4 


24  CASES   IN  BANKRUPTCY. 

1828.        composed  of  two  sums,  being  the  proceeds  of  Russian 
Ex  parte      ^^^^9  ^^  property  of  a  Mr.  Leon, 

Isaac. 
In  the  matter 

of  TTie  examination  then  proceeded  as  follows : — 


Owen. 


*^  Q.  Does  the  account,  headed  Russian  stock,  in 
ledger  G.  p.  101,  contain  an  account  of  all  the  pur- 
chases and  sales  of  Russian  stocky  for  Mr.  Zeon's  account, 
made  by  you  ? 

A.  Yes,  it  does,  as  well  as  those  purchased  by  Leon 
himself. 

Q.  Do  you  mean  to  state^  that  in  such  account  there 
are  entries  of  Russian  stock  purchased  and  sold,  or 
purchased  or  sold  by  Mr.  Leon  himself^  on  his  own 
account? 

A.  Yes ;  both  bought  and  sold  by  Mr.  Leon  himself. 

Q.  Refer  to  ledger  G.  and  the  account  in  it  headed 
Russian  stock  ? 

A.  I  have  now  referred  to  it. 

Q.  You  are  now  requested  to  read  all  the  entries  in 
that  account? 

A.  Acting  under  the  advice  of  my  counsel,  I  demur 
to  answer  the  question,  inasmuch  as  the  matters  in  that 
account  are  not  relating  to  the  bankrupt  Owen :  it  is 
therefore,  I  submit,  with  the  advice  of  my  counsel,  that 
I  am  not  bound  to  read  the  entry ;  and  I  request  the 
commissioners  to  allow  me  to  consult  my  counsel  on  the 
propriety  of  the  question  put,  so  that  I  may  give  a 
proper  and  legal  answer  to  it.  But  in  case  the  com- 
missioners refuse,  I  request  that  the  counsel  may  be 
allowed  to  enter  for  me  such  proper  protest  as  he  may 
see  necessary.  When  I  say  that  I  demur  to  answer  the 
question,  1  mean  to  say  that  1  refuse  to  comply  with  the 
request  to  read  the  entries  contained  in  the  account 
alluded  to.'' 
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The  wacrant  then  concluded  in  the  following  terms  :  —        1828. 
^*  Which  last  question  the  witness  havinir  so  refused  to 

.  .  Ex  parte 

answer,  these  are  therefore,  &c.  him  to  keep  without  bail^        Isaac. 

&C.,  until  such  time  as  he  shall  submit  himself  unto  us,  ^°  ^^^  matter 
the  said  commissioners,  &c.  and  full  answer  make  to  our        Owen. 
or  their  satisfaction  to  the  said  question." 

_   Mr.  Knight,  and  Mr.  O.  Anderdon  ibr  the  prisoner. 

Mr.  Rose  and  Mr.  Wright  covdrd. 

The  Lord  Chief  Baron.  —  Several  important  points 
have  been  argued  before  us  upon  this  return.  It  has 
been,  in  the  first  place;  made  a  question,  whether  the  ac- 
count, which  formed  the  subject  of  the  examination  and 
commitment,  is  material  in  the  sense  in  which  that  word 
is  to  be  understood,  with  reference  to  what  had  been 
previously  elicited. 

Then  it  was  contended,  on  behalf  of  the  prisoner,  that 
be  was  not  bound  to  answer,  inasmuch  as  the  case  raised 
by  the  parties  examining  him,  was  one  which  had  a 
tendency  to  subject  him  to  penalty  or  forfeiture.  I 
profess  not  to  proceed  on  either  hypothesis.  I  do  not 
intend  to  give  any  opinion  on  these  points,  it  not  being 
necessary  to  do  so,  as  this  warrant  cannot  be  supported 
on  the .  particular  ground  on  which  it  purports  to  be 
founded.  In  these  cases,  the  law  requires  great  strict- 
ness in  the  warrant.  The  powers  entrusted  to  commis- 
sioners of  bankrupt  are  large,  and  ought  to  be  exercised 
with  caution.  The.  act  of  parliament  gives  a  power  of 
commitment  in  the  cases  of  refusal  to  answer  lawful 
questions,  and  refusal  to  produce  books,  having  no  lawful 
excuse*.  Now,  upon  which  of  these  grounds  does  this 
commitment  proceed  ?    It  is  admitted  that  it  does  not 
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1828.       appear  upon  the  warrant  that  the  witness  was  ever  called 

„  upon  to  produce  the  book,  out  of  which  he  was  thus 

Isaac.        required  to  read  the  entries ;  so  that  if  it  be  taken  on  the 

111  thc^matter  footing  of  a  refusal  to  produce,  there  is  nothing  to 

Owen.        proceed  upon  in  respect  of  such  refusal. 

I  am  unable  to  discover  upon  what  grounds  the  com- 
missioners have  proceeded.  They  profess  to  ask  a  ques- 
tion, and  to  commit  for  not  receiving  an  answer.  He  is 
commanded  to  read,  but  whether  to  read  in  his  own 
mind,  or  to  read  aloud,  is  not  expressed :  he  is  simply 
called  upon  to  read,  and  this  he  declines  to  do.  Now  it 
is  clear  that  this  is  not  within  the  clause  of  the  act  of 
parliament  enabling  them  to  ask  questions.  If  it  be 
said  that  this  is  substantially  a  requisition  to  produce,  it 
should  appear  that  he  had  been  duly  required  to  do  so. 
I  admit  that  pro^ucticm  imports  inspection ;  but  he  is 
committed  for  declining  to  read,  either  to  himself  or 
aloud,  neither  of  which  had  they  any  ground  to  insist 
upon,  or  power  to  enforce*  For  these  reasons,  I  think 
the  warrant  substantially  defective. 

Mr.  Baron  Garrow.  —  Finding  an  objection  ap- 
parent on  the  warrant,  I  do  not  think  it  necessary  to 
give  an  opinion  on  the  points  of  law  which  have  been 
raised.  The  warrant  appears  to  me  illegal,  on  the 
grounds  stated  by  my  Lord  Chief  Baron^  in  which  I  fully 
concur,  and  need  not  recapitulate. 

Mr.  Baron  Huttock.  —  The  warrant  is  invalid,  and 
the  commitment  illq^l.  It  seems  clear,  upon  the 
general  question  which  has  been  argued  before  us,  that 
it  is  only  in  one  view  that  the  questions  put  to  the  par^, 
who  is  stated  in  the  warrant  to  have  been  summoned  as 
a  witness,  can  be  deemed  important  or  material.     I 
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think  it^  however,  proper  to  abstain  firom  going  into        1828. 
that  question,  the  warrant  being,  on  a  distinct  ground^ 

JitX  parte 

immediately  relating  to   the  alleged  cause  of  commit-        Isaac. 
ment,  altogether  bad,  and  to  this  1  shall  confine  my  ^  the^matter 
observations.  Owen. 

It  is  important  to  refer  to  the  act  of  parliament  that 
confers  on  the  commissioners  the  authority  under  which 
they  act.  They  have,  unquestionably^  a  power  to  enforce 
the  production  of  documents  relating  to  the  subjects  of 
their  legitimate  enquiries*  It  is,  however,  to  be  kept 
in  view,  that  theirs  is  a  del^ated  power,  and  must  be 
strictly  construed  according  to  the  authority  given.  By 
the  33d  and  84th  sectk>ns  of  the  bankrupt  act,  they  have 
power  to  examine^  and  also  to  enforce  production  oi 
documents.  Here  the  party  is  professedly  examined  as 
one  ^'  capable  of  giving  information  concerning  tlie 
trade,  person^  dealings,  or  estate  of  tlie  bankrupt.*' 

In  point  of  law^  there  is  no  authority  to  inspect  papers 
belonging  to  an  individual,  without  first  laying  a  ground 
for  it.  It  is  not  because  I  carry  my  pocket  book^  to 
liable  me  to  assist  my  memory,  and  that  I  have  recourse 
to  it  for  that  purpose,  that  I  can  be  compelled  to  submit 
it  for  inspection.  What  authority  is  here  shewn  on  the 
part  of  tlie  commissioners  to  command  the  witness  to 
produce  this  particular  book,  to  which  it  seems  he  had 
heesi  referring  in  the  course  of  his  examination  ?  Wboi 
it  appears  that  it  is  necessary,  for  the  purpose  of  a  tv31 
investigation  of  the  subject,  that  a  production  should  be 
made^  then,  without  doubt,  production  involves  inspec- 
tion. But  if  such  necessi^  do  not  exists  then  an  order 
for  productiott  is  coram  mm  judicej  and  an  empty  ill^al 
command.    Now^  suppose  in  this  case,  the  party  being 
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1828.        so  commanded  had,  in  fact,  refused  to  produce  (and 

that  it  could  possibly  be  said  that  refusal  to  read  was 

Isii^c.  substantially  the  same  thing)  the  particular  book,  it  is 
In  the  matter  not  because  the  book  happened  to  be  lying  upon  the 
Owen.  table  that  he  was  bound  to  allow  it  to  be  inspected.  The 
demand  ought  to  be  preceded  by  a  proper  notice  to 
produce  it.  Such  a  notice  nowhere  appears  to  have 
been  given.  But  it  has  been  urged  that  the  party  has, 
tliroughout  the  examination,  uniformly  acceded  to  the 
course  pursued,  of  calling  upon  him  to  read  from  his 
books.  It  is  true  he  has  read,  but  he  has  done  so  for  his 
own  satisfaction,  with  a  view  to  answer  the  questions  he 
was  compelled  to  answer,  or  to  explain  those  answers ; 
but  it  will  scarcely  be  contended  that,  whether  he  has 
done  this  without  having  been  bound  to  do  so,  or  for  his 
own  satisfaction,  he  is,  therefore,  pledged  to  submit  to 
read  every  thing  the  book  contains,  and  that  he  may  not 
stop  when  he  no  longer  finds  reading  necessary  for  his 
own  purposes,  or  for  other  reasons  declines  to  go  further. 
The  present  question  is  simply  as  to  the  propriety  of 
the  course  pursued  by  the  commissioners.  It  is  clear 
that  the  conclusion  of  the  warrant  is  not  warranted  by 
the  premises.  Upon  the  warrant,  the  Court  has  not 
any  means  of  knowing  that  the  witness  was  in  any 
manner  bound  to  produce  the  account,  which  forms  the 
subject  of  the  commitment.  What,  I  would  ask,  is  the 
proper  course  to  be  pursued  when  production  has  been 
enforced  ?  Who  is  it  that  is  bound  to  read  the  docu- 
ment produced  in  obedience  to  a  lawful  command  ? 
,  The  document  is  to  be  used  by  the  party  who  seeks  to 
make  it  available  to  his  purposes  as  evidence  or  other- 
wise. Supposing  a  book  duly  produced,  it  is  the  duty 
of  the  solicitor,  or  of  the  commissioners,  to  examine  it,  with 
a  view  to  such  enquiries  as  may  be  proper  and  requisite. 
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But  to  examine  the  peculiar  language  of  this  warrant :         1828. 

after  having  thus  called  upon  this  gentleman  to  read         

the  book^  which  it  may  be  taken  he  had  lying  on  the  Isaac. 
table  before  him,  (and  whether  to  read  to  himself,  or  to  1"  'h®  ^at 
read  for  the  whole  meeting  to  hear,  is  left  wholly  in  Owen. 
doubt)  and  he  having  declined  to  comply  with  this  spe- 
cies of  mandate,  what  does  the  warrant  communicate  to 
us  ?  Was  he  committed  by  the  commissioners  for  refusing 
to  produce  ?  If  he  had  been  so  committed,  it  would 
not  appear  that  he  had  been  called  upon  to  do  so,  and, 
consequently,  it  could  not  be  said,  even  in  substance,  that 
he  had  been  properly  committed  for  not  producing.  But 
on  the  contrary,  the  warrant  informs  us  he  is  committed 
for  reftising  to  answer  the  *'  said  question."  What  ques- 
tion ?  —  To  read  the  entry.  Can  any  man  say  that  this 
command  to  read  entries  in  a  book  is  a  question,  a 
lawful  question,  as  it  must  be  ?  But  what  do  they  go 
on  to  say,  and  until  when  do  they  commit  him  —  until 
he  shall  produce  for  inspection  the  book  containing  the 
entries  ?  No ;  ^^  until  he  shall  full  answer  make  to  their 
satisfaction  to  the  question  so  put  to  him"  —  which  he 
can  never  do,  for  no  question  have  the  commissioners 
in  fact  put  to  him,  and  no  question  has  he  refused  to 
answer.  I  am,  therefore,  clearly  of  opinion,  that  the 
warrant  is  bad  in  form  and  bad  in  substance. 

Mr.  Baron  Vaughan,  —  I  should  be  very  sorry  by  any 
thing  I  am  about  to  say,  to  weaken  the  power  conferred  by 
the  legislature  on  this  species  of  judicature ;  but  it  is  un- 
questionably a  power  to  be  exercised  with  caution,  and  to 
be  looked  at  with  jealousy.  As  a  bare  authority,  it  must  be 
strictly  pursued.  The  commissioners  have  a  plain  line  of 
duty  marked  out  to  them.  By  the  act  of  parliament,  a 
power  is  placed  in  their  hands  to  examine  witnesses,  and 
require  the  production  of  documents  relating  to  the  matters 
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1 828.        to  wfaidi  they  are  empowered  to  examine^  and  in  the  event 

(^a  refusal  to  be  examined  or  to  produce  the  documents^ 

Isaac.  &  consequential  power  to  commit.  Now  can  it  be  said 
In  the  matter  ^^^  vrhat  has  been  done  in  this  case,  falls  within  the 
OwsN.  dear  and  obvious  rules  prescribed  by  the  act  ?  Sup* 
posing  these  entries  were  proper  to  be  inspected,  what 
power  is  there  to  compel  the  party  to  read?  The 
witness  is  committed  for  refusing  to  answer  a  question  : 
how  can  it  be  said  there  is  any  thing  like  a  question  ? 
He  is  then  to  remain  in  prison  till  he  shall  submit  to 
answer  the  question,  when  in  fact  no  question  has  been 
propounded  to  him.  The  warrant  is  clearly  bad,  and 
the  party  fully  entitled  to  his  discharge. 

Ordered  accordingly,  (a) 


(a)  See  the  form  of  the  com-    Besl,  Js.  in  the  case  of  Davie  v. 
mitment,  and  the  Judgments  of    Mitford,  4  B.^  A,  356. 
Jbbott,  C.  J.,  and   Bayley  and 
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Es  parte   STRANOE  and   another,   assignees   of         V.  C. 

ALLMOND.  —  In  the  matter  of  ALLMOND.        ^^*'«-  Term, 

1828. 

1  HE  petition  stated^  that  after  the  petitioners  were  jHn.'  Term 
appointed  assignees,  they  discovered  that  certain  debts     June  25, 
had  been  proved  by  perjury  and  conspiracy;  that  a  spe-        1828. 
dal  meeting  of  the  creditors  was  held,  at  which  it  was  ^,^^^^^\ 
resolved,  under  the  advice  of  counsel,  that  the  petitioners,  nees  of  a  bank. 

.  .      .    •  !•  1    nipt  in  conduct- 

as  assignees,  ought  to  indict  the  petitioning  creditor,  and  ing  prosecutions 

the  solicitor  ^to  the  petitioning  creditor,  for  conspiracy,  ^^[^  *°^ 

and    the  persons    who    had    proved,    for   perjury. —  directed  to  be 

They  were  accordingly  indicted,  but  were  eventually  e  Gea  4.  c  16. 

acquitted.    The  commissioners  being  doubtful  whether  '*  ^^* 

they  could,  without  order,  allow  the  extra  costs  of  the 

indictments,  this   petition   was  presented,  praying  that 

such  costs  might  be  allowed. 

Mr.  Montagu  for  the  petition  : — 

By    the    old    bankrupt  acts,    1  James  1.  cap.  15. 
sections   11   and    12.  (a),   and  5  George  2.  cap.  SO. 

(o)  By  the  1  Jac.l.  c.  15.  8.  U  every  person  and  persons  that  shall 

and  I S.  it  was  enacted  as  follows :  unlawfully  and  corruptly  procure 

**  And  if  any  person  or  persons,  any  such  unlawful,  wilful,  and 

other  than  the  bankrupt,  either  corrupt  perjury,  shall    or  may 

bj  subornation,    unlawful  pro-  therefore  be  indicted  in  any  of 

curement,  slitter  persuasion,  or  the  King's  Majesty's  Courts  of 

means  of  any  others,  or  by  his  Record,  and  after  his  or  their 

own  act,  consent,  or  agreement,  conviction  thereof,   shall  incur 

shall  wilfulfy  and  corruptly  com-  such  forfeiture,  and  receive  and 

mit  any  manner  of  wilful  perjury  suffer  such  pains  and  punishment, 

by  his  depoution  to  be  taken  be-  as  are  limited  by  the  statute  made 

fore  the  said  commissioners,  or  concerning  perjury  in  the  fifUi 

the   greater   part  of  them,  as  year  of  the  reign  of  our  late  So> 

aforesaid,  that  dien  the  party  or  vereign  Lady  Queen  Elizabeth, 
parties  so  offending,  and  all  and       **  And  be  it  further  enacted 


Allmond. 
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1828.        section  29.  (a),  it  was  enacted,  that  if  a  person  claiming 

to    be  a  creditor  perjured  himself  in  swearing  to  or 

Strange      affirming  his  debt,  he  might  be  indicted  for  peijury; 

and  another,    ^nd  the  preamble  to  the  29th  section  of  the  5  Geo.  2. 
In  the  matter  '^ 

of  c.  SO.  states   the    reason   for  the    enactment:    **  And 

whereas  many  abuses  have  been  committed  by  pretended 
creditors  of  bankrupts,  be  it  enacted,''  &c. 

By  the  46th  section  of  the  new  bankrupt  act,  6  Geo.  4. 
c.  16.  directions  are  given  as  to  proo&  by  creditors  ;  and 
by  section  99  it  is  enacted,  amongst  other  things,  "  that 

that  all  and  e?ery  sum  and  sums  called  Quakers,  affirm,  that  any 
of  money  which  shall  be  forfeited  sum  of  money  is  due  to  him  or 
by  force  of  this  present  act,  shall  her  from  any  bankrupt  or  bank- 
be  sued  for  and  recovered  by  the  rupts,  which  sum  of  money  is  not 
said  creditors  only,  or  any  of  really  due  or  o¥dng,  or  shall 
them  that  will  sue  for  the  same,  swear  or  affirm  that  more  is  due 
by  action  of  debt,  bill,  plaint,  or  than  is  really  due  or  owing, 
information  in  any  of  the  King's  knowing  the  same  to  be  not  due 
Majesty's  Courts  of  Record ;  and  or  owing,  and  that  such  oath  or 
the  sum  or  sums  of  money  so  affirmation  is  false  and  untrue, 
recovered,  the  charges  of  suit  and  being  thereof  convicted  by 
being  deducted,  shall  be  distri-  indictment  or  information,  such 
buted  and  divided  towards  the  person  shall  suffer  the  pains  and 
payment  of  the  said  creditors  of  penalties  inflicted  by  the  several 
the  bankrupt"  statutes  made  and  now  in  force 
(a)  And  by  the  5  Geo.  2.  c  3.  against  wilful  perjury,  and  shall 
8.  S9.  it  was  enacted,  "  And  moreover  be  liable  to  pay  double 
whereas  many  abuses  have  been  the  sum  so  sworn  or  affirmed  to 
committed  by  pretended  creditors  be  due  or  owing  as  aforesaid,  to 
of  bankrupts,  be  it  enacted  by  be  recovered  and  levied  as  other 
the  authority  aforesaid,  that  if  penalties  and  forfeitures  are 
any  person  at  any  time  hereafter  upon  penal  statutes,  after  con- 
shall,  before  the  acting  commis-  viction,  to  be  levied  and  recover- 
sioners  in  any  commission  of  ed ;  and  such  double  sum  shall 
bankrupt,  or  by  affidavit  or  affir-  be  equally  divided  among  all  the 
mation  exhibited  to  them,  swear  creditors  seeking  relief  under  the 
or  depose,  or  being  of  the  people  said  commission." 
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any  bankrupt  or  other  person  who  shall,  in  any  exaniiu-  1828. 

ation  before  the  commissioners,  or  in  any  affidavit  or  

deposition  authorised  or  directed  by  the  present  or  any  Strange 

act  hereby  repealed,  wilfully  and  corruptly  swear  falsely,  and  another. 

being   convicted    thereof,   shall  suffer    the   pains   and  of 

penalties  in  force  against  wilful  and  corrupt  perjury."  Allmond. 

In  the  present  case,  the  assignees  were  convinced  that 
the  debts  proved  were  proved  by  perjury  and  conspiracy', 
but  not  being  willing  to  uct  upon  their  own  opinions, 
they  called  a  meeting  of  creditors,  who  sanctioned  the 
prosecution  which  was  advised  by  an  eminent  counsel. 
A  question  involving  the  same  principle  was  agitated 
in  August  last,  before  the  Lord  Chancellor,  who  de- 
cided that  the  petitioning  creditor  was  entitled  to  the 
costs  incurred  by  him '  in  an  unsuccessful  attempt  to 
apprehend  one  of  the  bankrupts,  (a)  This  case,  although 
shortly  reported,  was  argued  at  considerable  length ;  and 
it  was  determined  by  the  Lord  Chancellor,  that  the  costs 
were  reasonably  incurred  in  giving  efficacy  to  the  admi- 
nistration of  the  law,  and  ordered  them  to  be  allowed. 

The  question  is,  whether  assignees,  who,  in  the  dis- 
charge of  their  duty,  think  that  an  indictment  ought  to 
be  preferred  against  a  person  who  has  proved  by  perjury, 
and  whose  opinion  is  confirmed  by  the  creditors  and 
advised  by  counsel,  are,  upon  a  verdict  of  not  guilty, 
personally  to  pay  the  costs  of  the  prosecution.  If  this 
be  the  rule,  it  is  scarcely  necessary  to  say  that  such 
indictments  will  seldom  be  advised  by  any  gentleman  at 
the  bar ;  that  they  will  be  reluctantly  prosecuted  by  cre- 
ditors; and  that  the  offence  may,  consequently,  be  com« 
mitted  with  impunity. 


(a)  Ex  parte  De  Tastet,2  G/.j- Jam.  403. 

Vol.  IIL  d 
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1828.  The  Vice-Chavcellor  : — 


Ex  parte  Iq  the  case  of  ex  parte  De  Tastetf  the  bankrupt's  estate 

and  another,    might  have  derived  advantage  from  the  appearance  of 

'"  '**^™*'*^  ^^  bankrupt,  but  in  the  present  case  whqt  advantage 

Aluiond.     could  it  derive?    The  debt,  if  proved  by  peijury,  might 

have  been  expunged.     I  think,  therefore,  that  the  costs 

ought  not  to  be  allowed. 

Mr^  Montagu  said,  diat  it  was  not  pecuniary  advan- 
ti^,  but  the  punishment  of  offenders,  which  was  the 
motive  for  criminal  prosecutions ;  and  that  upon  indict- 
rnent^  for  felony  and  conspiracy,  where  no  pecuniary 
advant9ge  could  result  to  the  estate,  the  assignees^ 
whether  they  succeeded  or  failed,  were  never  personally 
liable  for  the  costs. 

The  Vice-Chancllor  observed,  that  if  any  prece- 
dents to  this  effect  could  be  produced,  the  subject  might 
be  again  mentioned. 

On  a  subsequent  day  Mr.  Montagu  stated  to  the  Vice- 
Chancellor^  that  in  the  prosecution  oi  Page  (a)  the  costs 
were  paid,  as  of  course,  out  of  the  estate. 

The  Vice-Chancellor  : — 

The  case  of  l%i^was  of  the  same  nature  as  the  ease  of 
De  TaMet;  it  related  to  expences  incurred  in  proceeding 
against  the  bankrupt,  where  attendance  might  have  been 
productive  of  pecuniary  advantage  to  the  estate ;  but  the 
present  is  a  proceeding  against  parties  wbeie  conviction 
could  not  augment  tlie  estate.  My  opinion,  therefore^ 
notwithstanding  the  case  of  Page^  remains  unaltered. 


{a)  See  l  Brod,  ^  Bing.  308. 
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Mr.  Moniagu  said,  that  as  this  would  in  effect  render        1828. 
die  clause  in  the  statute  nugatory^  he  would,  with  the 
Vice-ChanoeUor's  permission,  mention  the  subject  to  the      Strange 
Loid  ChanceUor;   and  His  Honour  having  expressed  i^"ie°TOtter 
his  wish  to  that  effect^  the  petition  was  this  day  brought  of 

under  the  consideradon  of  his  Lordiship. 

L.  C. 

yb.  Mowtagu  for  the  petition,  restated  what  he  had        H^l.* 
*  to  the  Vice-Chancellbr,  and  contended,  that  Trin.  Term 


Jbe  extra  costs  came  &irly  under  the  description  of  ^<  just     «/mi6  1&< 
allowances,^  which  the  assignees  were  authorized  to 
retain  by  the  6  Geo.  4.  c  16.  s.  106.  (a) 

The  Lord  Chancellor  : — 

In  this  ca^  great  caution  appears  to  hiive  been  used. 
The  dre^tors,  at  a  ^)ecial  meeting  assembled  for  the 
pmpose,  as  I  collect  from  the  proceedings,  directed  the 
prosecution  to  be  commenced  and  carried  on  by  the 
assignees.  It  is  clearly  proper  that  such  prosecutions 
should  be  instituted.  Thm'e  is  no  public  prosecutor  in 
this  country  to  pursue  offendevs,  and  persons  so  charged 
would  otherwise  escape,  I  thinks  the  expences  come 
fidrly  under  the  description  of  <<  just  allowances,''  autho- 
rised by  the  act  to  be  made  to  the  assignees  out  of  the 
estate,  and  that  the  prayer  of  the  petition  should  be 
granted. 

Ordered  accordingly. 

(a)  BjT  tlier  e  Geo.  4;  c.  19.  countt;  and  in  such  accounts  the 

i.  106.  it  is  enacted  as  follows :  said  assignees  shall  be  allowed  to 

*  ilad  it  ihaU  be  lawfml  for  the  retain  all  such  money  as  they 

•■id  oommiMioners  to  examine  shall  have  expended  in  suing  out 

the  aid  aadgnees   upon  oath,  and  prosecudqg  such  commis- 

toochiDg  the  truth  of  such  ac-  non^vad  all  other  juttaUoivancet.'* 

d2 
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V.  C.         Ex  parte  DAVIS.  —  In  the  matter  of  BARLEE.  (a) 
LiNc.  Inn, 

1828^  ^^'^  ^^  ^  petition  for  the  bankrupt's  allowance  of 

Where  a  com-  ^^«  P^i*  Cent.,  and  Stated  that  the  commission  issued  in 

^I^'i^is  October   1815  ;   that  the    debts  proved   amounted  to 

and  it  was  stated  4,000/.  and  upwards ;  that  a  first  dividend  of  2«.  in  the 

that  a  final  divi-  pound  was  declared  on  the    29th  of  March  1817,  a 

fd^tu^b^  second  dividend  of  7s.  on  the  6th  of  June  1818,  and  a 

June  1827,  the  final  dividend  of  Is.  9d.  on  the  29th  of  June   1827  ; 

allowance  was  and  that  the  petitioner  obtained  his  certificate  on  the 

^r^.W.  Sd  of  December  1818. 

it  was  admitted 

SJf th^  was         ^^  ^^  admitted,  however,  at  the  bar,  that  the  last 
still  some  rever-  dividend  had  not  been  a  final  dividend ;  and  that  there 

sionary  pro-  .  t  n         n 

perty,  but  of     was  Still  some  rcversiouary  property,  but  oi  small  amount, 

small  amoimt,      .^  i  ^  «^„i:-«^ 

to  be  realized.     ^  ^  realizjed. 

Mr.  Wakefield  for  the  petition  :  — 

The  bankrupt  having  obtained  his  certificate,  and  the 
net  produce  of  his  estate  having  paid  the  creditors  who 
proved  \0s.  9d.  in  the  pound,  he  is  entitled  to  the 
allowance  of  5/.  per  cent,  directed  by  the  6  Gep.  4.  c.  16. 
s.  128. ;  and  the  case  of  ex  parte  StileSy  1  Atk.  208,  ought 
not,  under  the  circumstances,  to  be  considered  as  an 
authority  against  this  application. 

Mr.  Hinde  for  the  assignees. 

The  Vice-Chancellor  made  the  order  without  costs. 

July  18.  ^*  Honour  having  desired  that  this  petition  should 

be  mentioned    again,    in  consequence  of  some  doubt 

(a)  See  ex  parte  Mhic/iin,  jwsl,  page  135. 
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expressed    at     the    bankrupt    office    respecting     the        1828. 
practice :  —  '' 

Ex  parte 

Mr.  Wakefield  submitted  to  the  Court,  tliat  the  case  j^  ^he  matter 

of  ex  parte  Stiles  must  be  considered  as  containinc:  rather       ^  ^^ 

Bar LEE 
a  dictum  (a)  than  a  decision  of  Lord  Hardwicke  on  this 

point,  as  the  objection  urged  was  the  deficiency  of  the 

separate  estate,  which  had  not    paid  2«.  %d.  in  the 

pound,  {b)     He  also  cited  ex  parte  Calcot,  1  Atk.  209, 

and  3  Jtk.  814;  ex  parte  Sqffbrd,  2  Gl.  Sf  J.  128 ;  and 

the  note  to  the  latter  case,  respecting  ex  parte  Calcot. 

The  Vice-Chancllor  : — 

In  ex  parte  Stiles  Lord  Hardwicke  referred  to  the 
time  which  had  elapsed  as  being  too  short.  From  the 
note  to  ex  parte  Safford,  it  appears  to  me  that  a  final 
dividend  had  not  been  made  when  the  allowance  was 
ordered  in  ex  parte  Cakot.  The  language  of  the  act  is, 
^  that  every  bankrupt  who  shall  have  obtained  his 
certificate,  if  the  net  produce  of  his  estate  shall  pay  the 
creditors  who  have  proved  under  the  commission  ten 
shillings  in  the  pound,  shall  be  allowed  five  per  cent, 
out  of  such  produce,  to  be  paid  him  by  the  assignees, 
provided  such  allowance  shall  not  exceed  four  hundred 
pounds." 

It  is  the  fault  of  the  parties  if  they  do  not  come  to 
prove,  sufficient  time  being  afforded  them.     What  was 


■»T-r 


(a)  But  see  the  reasons  as-  Vice-chancellor  (Sir  JbAnZ^fcA) 
agned  by  Lord  Hardwicke  for  that  a  sufficient  dividend  md^t  be 
his  judgment  in  this  case,  1  Atk.  paid  on  the  joint  and  the  separate 
108.  Sm  also  ex  parte  Powell,  estate  to  entitle  the  party  to  th» 
1  Mad,  70.  allowance  under  the  6  Geo.  4. 

(b)  In  ex  parte  Goodall,  2  GL  c.  IC.  s.  128. 
^  J,  282,  it  was  decided  by  the 

1)3 
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}'828.  done  in  ex  ptarte  St^brd  seesis  to  me  an  m 

^r^TrU  this  order,  (a) 

Pavis. 

In  th^jHt^  Order  confirmed.  (6) 
Sablsi. 


(fli)  fe  '«  pmie  Sqjfhrd  ibe  lag  on   anodic  ^nfs^Ie  atoo- 

diWdeod  was  adu^ised  as  a  fir^^  gether^    and  which    haa    hc$;p 

and  f^na]  dividend.    See  Gazette  tbought,  on  the  whole^  a  prefer- 

for  18fl6y  page  1268.  able  arrangement.  (5) 

{h)  Mr.  BtU^  in  fais  Conimen-  <*  It  is  not  as  a   stodc   fbr 

taries  OB  the  Laws  of  Sootlan^,  futart  sulbsbtenoa  that  tlioaUoww 

vol.  ii.  page  462.  (4tb  ed.)  has  ance  is  given,  for  every  man  is 

the  following  observations  on  the  supposed  capable  of  supporting 

subject  of  bankrupt's  allowances :  himself  when  he  b  free  to  exert 

**  Tkere  is  a  great  diffirence  his  industry  for  tiiat  purpose  |  but 

between  Ae  ]$ngU4i   and    the  it  is  as  subsistence  money  while 

Soottbh   laws   relative   to   the  the  ereditors  require  his  aid«  or 

bankrupt's  allowance.  have  him  entirely  at  their  call, 

**  In  England  the  allowance  is  so  as  to  prevent  his  turning  his 

aid  to  be '  an  honour  te  the  ltbe«  exertions  to  his  own  benefit.** 

rality  of   modern  law/  iMvfng  Under   ^e    old    statutes,    a 

been  first  introduced  in  1701  (l),  inokxiipt,  ie  Sngland»  was  not 

a^d  a^  sqccesfiive  ajteratioi^  entitled  to  any  maintenance  AUt 

restrictions,  and  amendments  in  of  bis  eflects  during  his  examinr 

temporary  statutes,  penqanently  ation  ;   TTumpton   v.    Couneettf 

establisfaed  as  part  of  the  Eng-  l  T.  it.  157 ;  bnt  liy  the  6  &eo,  4. 

lish  system  of  bankrupt  law  in  e.  16.  s.  114.  paned  since  Cbe 

]  75S.  (2)  publication  of  Mr.  BeO^t  tfmtWi, 

'*  It  is  given  as  a  stock  for  sub-  the  commissioners,    before   the 

sistence  till  the   bankrupt  ^et  choice  of  ass^^pees,  and  the  as- 

again  into  a  wa^  of  liyelihopd,  sigpees  afterwards,  with  the  ap- 

and  pre-supposes,both  from  this,  probation  of  the  commIssfonen» 

and  from  the  data  for  its  ascer-  are  authorised  to  make  such  al- 

tdmoenc,  tbe  ^aclMMon  of  ttie  lowance  to  the  banknipt  ou^  of 

bankruptcy  before  ii  was  granled*  1m#  eslpte  e^  iMl  be  oecfssfiry 

^  la  Soodaad  the  aUowappe  for  the  support  ff  bifiw^  end 

is  regulated  difiereotly ;  proceeds  fa^uly,imU)  he  sheU  have  pasieit 


!■   »  "I  ■     i.>i  .!■■  . .i  .'HW 


(1)  4  Anne,  c.  17.  s.  7.  (3)  54  Cmx>.  9.  ^  137.  s.  G%* 

(2)  5  Ceo.  2.  c.  30.  made  perpetual  by  37  Geo.      c.  1^4* 
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Ex  ptarte  HALL  and  others.  —  In  the  matter  of         y^  q^ 

MOTT.  Jjrfy  19, 

18S8. 

1  HIS  was  a  petition  to  substitute  the  debt  of  a  creditor  liie  6  Geo.  4. 

A.    1  #S      ■.  Ill      IS 

viio  had  proved,  for  the  debt  of  the  two  petitionipg  applicable  u>  a 
creditors  upon  which  llie  commission  had  issued,  the  «^«.notonlyof 

*  ^  '  defieiencyin  the 

latter  being  considered  insufficient  to  support  the  com-  amount,  but  to 
mission^  as,  instead  of  being  a  debt  due  to  them  alone,  defect  in  tiie 
it  was  found  to  be  due  to  them,  together  with  two  other  ^^  ^f  **^ 

^  '      o  ^  petitioning  cre- 

persons  wiA  whom  tkey  were  in  partnership,  (a)  dltor's  debt 

Mr.  Suffden  and  Mr.  Pemberton  for  the  petition. 
Mr*  Ba$e^  for  the  assignees,  appeared  to  consent. 

f.        .  r  I  I 

iiiliKtexiiBaiiatioA;  andby  the  altogether  when  the    bankrupt 

128th  section  of  the  same  act,  has  not  kept  such  books  as  may 

the  allowance,  in  respect  of  the  enable  his  creditors  to  obtain  a 

diWdendi  from  his  estate,  is  in-  distinct  knowledge  of  his  aftdrs. 
ercssecf  to   dbubie  the  former       *'  The  allowance  stops  at  the 

anatinc.  period  asngned  for  the  payment 

Theit  provisions,  by  providing  of  the  second  dividend;  that  is 

fiDTtkesubaistence  of  the  bankrupt,  to  say,  at  the  end  of  eighteen    ^ 

remove  any  hardship  that  existed  months  from  the  date  of  the  Btsl 

undeir  the  old  statutes,  in  defer-  deGverance,  when  the  bankrupt 

ring  unril  ^  the  donchxrion  of  the  may  apply  for  his  dischaige,  and 

bankmptcy,"  the  calculation  and  so  acquire  full  right  to  his  future 

payment  of  the  Iktter  allowance,  acqaisitions."  a  BelFt  Cbnmen- 

lis  SeoClaad-,  the  allowance,  or  taries,  p.  46a. 
more  properly,  **  subsistence  m^       (a)  In  BuMmd  v.  Neufsame, 

ney,'*  is  limited  so  as  in  no  case  1  Taunt.  477,  it  was  decided  that 

la  exceed  three  gaineas  per  week,  a  commission   cannot  be  sup. 

and  not,  on  the  whole,  to  amount  ported  on  the  petition  of  one  of 

to  more  than  five  per  cent,  of  the  two  partners  to  whom  a  joint 

net  produce  of  the  estate.  debt  is  due  on  bond. 

**  the  allowance   is    refused 

D  4 
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1828.  Mr.  Home  and  Mr.  Montagu  contra: — 


Ex  parte  By  the  18th  section  of  6  Geo.  4.  c.  16.  it  is  enact^xl. 

Hall 

and  others.     "  ^^^^  ^^  ^^^  adjudication  the  debt  or  debts  of  the  peti- 

In  the  matter  tioninii:  creditor  or  creditors,  or  anv  of  them,  be  found 
of  .         ^.  .    .    " 

MoTT.        insufficient  to  support  a  commission,  it  shall  be  lawful 

for  the  Lord  Chancellor,  upon  the  application  of  any 
other  creditor  or  creditors,  having  proved  any  debt  or 
debts  sufficient  to  support  a  commission^  provided  such 
debt  or  debts  has  or  have  been  incurred  not  anterior  to 
the  debt  or  debts  of  the  petitioning  creditor  or  creditors, 
to  order  the  said  commission  to  be  proceeded  in,  and  it 
shall  by  such  order  be  deemed  valid."  But  this  was  not 
intended  viitually  to  supersede  the  15th  section  of  the 
act,  which  provides,  ^^  that  no  such  commission  shall 
be  issued,  unless  the  single  debt  of  such  creditor^  or  of 
two  or  more  persons  being  partners,  petitioning  for  the 
same,  shall  amount  to  one  himdred  pounds  or  upwards, 
or  unless  the  debt  of  two  creditors  so  petitioning  shall 
amount  to  one  hundred  and  fifty  pounds  or  upwards^ 
or  unless  the  debt  of  three  or  more  creditors  so  peti- 
tioning shall  amount  to  two  hundred  pounds  and  up- 
wards." It  was  merely  intended  by  section  18  that 
the  Court  should  be  enabled  to  exercise  a  discretion  in 
cases  where  the  commission  had  issued  upon  a  debt 
insufficient  in  amount^  which  the  creditor^  at  the  time 
the  commission  issued,  supposed  to  be  sufficient. 

Previously  to  the  temporary  act  of  the  5  Ann.  c.  22. 
and  the  5  Geo.  2.  c.  30.  s.  23.  there  was  no  legal  neces- 
sity for  any  petitioning  creditor's  debt. 

It  was  not  expressly  required  by  any  of  the  previous 
statutes  {a) ;   and  in  Smith  v.  Blackhamy  1  Lord  Ren/- 

(a)  In  the  34  &  35  Heii.  a.    every  complaint  made  to  thcra  in 
c,  4.  8, 1.  the  words  are,  "  upon    writing  by  any  parlies  grieved  ; 
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numd,  724^  it  is  said  to  have  been  ruled  by  Chief  Justice        1828. 

TVefty,  that  there  was  not  any  necessi^  to  prove  a  pe-        ■ 

titioning  creditor's  debt^  although  the  Lord  Chancellor         Haul  * 

had^  for  caution,  been  in  the  habit  of  requiring  proof  that  ^^^  others, 
the  bankrupt  was  indebted  in  100/.  before  he  granted  of 

the  commission,  (a)  Mott. 

The  necessity  of  such  caution^  and  the  wisdom  of  the 
le^ative  provision,  cannot  be  doubted;  as,  without 
it,  any  trader  might  be  involved  in  bankruptcy  by  the 
malevolence  of  an  enemy^  or  the  rapacity  of  a  rival  in 
trade.  Of  this  there  have  been  frequent  instances,  even 
although  the  person  was  obliged  to  swear  that  he  was  a 
creditor  for  100/.  (b)  The  enactment  must,  therefore^ 
have  originated  in  the  necessity  of  preventing  evils  which 
would  otherwise,  arise;  the  evil  of  perverting  a  law, 
intended  for  the  benefit  of  debtor  and  creditor,  to  the 
purposes  of  fraud  and  malice. 

It  cannot,  therefore^  be  contended,  that  section  18  is 
intended  to  be  a  virtual  repeal  of  section  15^  and  that  a 

and  the  words  are  more  general  to  require  an  affidavit  that  the 

in  the  statute  15  £Iiz.  c.^7.  s.  3.  bankrupt  was  indebted  to  the 

**  upon  every  complaint  made  to  petitioner  and  other  creditors  to 

him  in  writing."  the  amount  of  100^     See  the 

(a)  The  statute  5  Ann.  c.  22,  form  of  such  an  affidavit,  cited 

first  r^^ated  the  amount  of  the  from   Serjeant  Goodinge,  (who 

petitioning  creditor's  debt,  in  the  wrote   some   years  before   the 

same  manner  as  at  present  re-  statute  of  5  Ann.  c.  22.\  in  the 

quired  by  the  6  Geo.  4.  c.  16.;  1st  Christianas  B.  L.  S06.     See 

but  it  was  a  temporary  act,  passed  also  4  Evans*  Statutes,  372,  n.  (l }, 

only  for  two  years  and  **  until  and  596,  n.  (46),  and  1st  Chris- 

the  end  of  the  next  session  of  turn's  B.  L.  72.  and  notes, 
parliament."     Its  provisions,  in        (6)  Ex  parte  Mackie,  1807; 

this  respect,  were   not   revived  ex  parte  Oldfield,  IS2S ;  ex  parte 

until  the  passing  of  the  5  Geo.  2.  Charlton,  1828  ;   ex  jutrte  Dig' 

c.  50.  s.  23.;  but  k  seems  previ-  ntim,  1809*  \ 

ously  to  have  been  the  practice 
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18S8.       cm^dtMr  id  to  ftpp)y»  flis  a  matter  of  course^  to  have  hb 
debt  substituted. 

JSr  fHirU 
Hall  ' 

and  otheni.         The  words  of  secddn  12^  whidi  gives  the  Lord  CfasQi- 

Is  toe  msttcr      n  «••  «• 

0f  craor  autMrity  to  iMie  a  commission^  are^  ^^  that  the 

^^fn't.  Lord  Chancellor  shall  have  power,  upon  petition  made 
to  him,  in  writing,  against  any  trader  having  committed 
all  act  <Qif  banfcruptiffy  by  anp  creditor  or  creditors  of 
sacfa  tnuler/'  And  in  section  18  the  words  are^  <^  tlie 
debt  or  debts  of  the  petitioning  creditor  or  creditors." 
In  tke  pi^ssecit  case,  the  debt  upon  which  the  oommis- 
&on  issued  wsb  not  insofident  in  amount,  bnt  was  not^ 
in  bet,  any -debt  at  all ;  and  even  if  the  word  mfffideni 
beomstrued  to  extend  to  a  debt  void  at  law,  this  is  a 
case  not  attended  with  widi  iat^ourable  circuoistances  as 
to  call  for  the  interposition  of  the  Court.  But  whatever 
iBi^e»e  ihe  ^reamstances  they  are  not  stated  in  the  peti- 
tion, so  as  to  enable  the  Coiirt  td  estercise  afi^  discretion 
upon  the  subject.  It  is  incumbent  on  the  creditor  to 
slhew,  on  the  record,  what  tfie  alleged  debt  was  on 
wliidi  die  commission  issued,  and  why,  and  under  what 
drcumstances  it  was  bad.  Between  die  two  extremes,  of 
a  commission  maHdously  procured  by  means  of  corrupt 
peijuiy,  upon  the  application  of  a  peison  who  knows 
that  he  has  no  demand,  and  a  commission  innocently 
proeured  by  a  person  who  enoneously  supposes  that  he 
hns  a  just  debt  of  si^ficient  amount,  the  cases  will 
be  susceptible  of  great  variety^  the  present  petition 
does  not  state  any  particulars,  but  merely  that  the 
oi^inal  debt  was  not  sufficient,  and  that  the  present 
debt  was  not  anterior,  without  sheyvtig  why  it  was 
insufficte&t,  or  the  date  and  circumstances  of  the 
debt  sought  to  be  substituted.  The  Court,  there* 
fore,  is  without  the  information  which  is  necessary 
to  enable  it  to  decide  whether  it  ought  or  ought  not  to 
interfere. 
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In  strictness,  application  should  have  been  made  to  the  1828. 
oommianoners  to  expunge  the  debt  of  die  petitioning 
creditor^  before  the  parlies  came  here  to  have  thek  own 
substituted.  This  was  the  opmim  of  Sir  John  Leach,  ^^  <^< 
inexparteChappeUy  2GLSfJ.  131:  but  this  objection  we  of 

consent  to  waive.  MotT, 

The  Vice-Chancellor  :  — 

My  opinion  is^  that  the  I8th  section  of  the  6  Geo.  4* 
a  16.  is  applicable  to  a  case,  not  only  of  deficiency  in 
the  amomit,  but  to  any  original  defect  in  the  nature  of 
the  4ebt  4>f  the  petitioning  creditor,  upcm  whidi  the 
oommisnon  inued.  The  prayer  of  the  petition  to  sub- 
stitute musty  diereibre^  be  granted. 

Ordered  accordingly,  (a) 

(a)  The  order  was  as  follows:  major  port  of  them,  being  sads- 
**  Now,  upon  hearing  the  said  fied  that  the  debt  proved  there- 
pelition»and  die  affidavks  fied  under  by  the  said  pettdoners 
in  support  thereof  and  ia  oppo-  J^kn  HaU^  Tkmmu  Wat,  and 
sition  thereto,  and  the  affidavit  J<An  HamUn  Borrtr,  or  so  much 
of  Tkomas  Palmer ^  filed  Ist  Au-  thereof  as  is  sufficient  to  support 
gust  1SS7,  ready  and  what  was  the  said  commisrion  of  bankrupt, 
alleged  by  Mr.  Sugden  and  was  incurred  not  anterior  to  the 
Mr.  PemberUm  of  counsel  for  the  debt  of  the  said  Thomtu  Pdbmcr 
said  pe^oners,  and  by  Mr.  JKose  and  Riekatd  Greeny  the  petidon- 
of  ooansd  for  the  said  pelidoning  ing  creditors  under  the  sdd  com- 
oredtoors  and  lor  the  assignees  mission,  and  is  an  eidsdng  and 
under  the  said  commission,  who  sufficient  debt  to  support  die 
setenlly  appeared  and  consented  commission,  that  the  said  corn- 
thereto^  and  %  Mr.  Harm  and  mission  of  bankrupt,  so  awarded 
Mr.  Mmdagu  of  oountel  for  the  and  issued  i^gainst  the  said  bank- 
said  bankrupt,  I  do  order,  upon  mpt,  as  in  the  said  peddon  is 
the  commtsiioDers  aaaied  indie  mentioned,  be  proceeded  in;  and 
said  commiasion  of  bankrupt  I  do  hereby  refer  it  to  the  said 
awarded  and  issued  against  the  commisnoners  to  make  the  said 
said  IViiiiam  Radletf  MoUt  or  the  inquiry  accordingly.    And  I  do 
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V.  C.        Ex  parte  ROBINSON.  —  In  the  matter  of  FREER* 
LiNc.  Inn,  ^ 
Aug.  11^  12,    1  HE  petition  stated,  that  this  commission  had  issued 

1828.  upon  the  petition  of  Reynolds;  that  Reynolds  had  been 
a'l^lr^i*  twice  a  bankrupt;  and  that,  although  he  had  obtfuned 
theaangnee*  his  Certificate  under  both  commissions,  there  had  not 
commisiion,  been  any  dividend  under  the  second  commission ;  that 
ropTh^n^'  *®  petitioner  had  proved  a  debt  of  250/.  under  the 
paid  158.  in  the  commission  against  Freer^  not  anterior  to  the  debt  of 
ftom  the  date  of  Reynolds;  and  that  he  had  applied  to  the  commissioners 
f  *^ScStT^  to  certify  that  the  debt  of  Reynolds  was  insufficient 
interest,  by  to  support  the  commission,  but  tfiat  they  were  divided 
law,  in  all  fii-  in  opinion,  and,  being  divided,  one  of  them  declined 
^'"^iSSniv  the  ^  ®^  ^^^  certificate ;  that  an  action  had  been  com- 
tianknipt.  menced  against  the  assignees,   and  they  were  appre- 

under  such  cir-  hensive  that  the  debt  of  Reynolds  would  not  support  the 
^^^^^  jj^  commission.  The  petition  prayed  that  the  petitioner's 
obtained  his       debt  might  be  substituted. 

certificate  under  ^ 

the  second  com- 

misBon,  cannot,       Mr.  Rose  and  Mr.  Swanstonj  for  the  petition,  referred 

as  a  petitioning  _  _. 

creditor,  issue  a  to6  Geo.  4.  c  16.  s.  18.,  and  ex  parte  Hall  in  re  Mott  (a)  f 
SSE^™"^    recenUy  decided. 

€h&  a  petition  to 

6G»T^ cTie^  Mr. ilfofifayti,  for  ifeywo&b,  the  petitioning  creditor, 
a.  18.  althou^    gnj  for  the  bankrupt : — 

apreriousap- 
plication  to  the         

commiaioners  This  case  is  of  considerable  importance  :  and  tlie 
^rf!?i^^i^    questions  are,  first,  whether  the  debt  be  insufficient ;  and, 

to  eipunge  the 

^r'sd£  U^  order,  that  if  the  sud  commis-  respondents,  of  and  occasioned 

not  absolutelj      sionen  shall  find  in  favour  of  by  this  application,  be  paid  out 

such  debt,  that  they  do  enter,  of  the  said  bankrupt's  estate; 

upon  the  proceedings  had  and  such  costs  to  be  taxed  by  the 

taken  under  the  said  commission.  Master  of  the  Court  of  Chancery 

a  declaration  of  such   finding.,  in  rotation,  if  the  parties  difier 

And  I  do  further  order,  that  the  about  the  same.*' 
costs  of  the  said  petitioners  and        (a)  Anie,  page  39, 

8 
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secondly,  whether,  supposing  it  to  be  insuiBGicient,  the        1828. 
petitioner  be  entitled,  as  a  matter  of  course,  to  this  right      _       " 

*  ^      ^  Mx  parte 

of  substitution*  Robinson. 

In  the  matter 
•of 
The  words  in  the  6  Geo.  4.   c«  16.  6.18,  in  puih       Faxsr. 

suance  of  which  clause  this  application  is  made,  are, 

<<  if  the  debt  of  the   petitioning  creditor;  be    found 

insufficient;''   but   the  debt   is  not   insufficient.     The 

supposition,    that    a    certificated  bankrupt,    under    a 

second    commission,  cannot  be  a  petitioning  creditor, 

is  erroneous.     An  uncertificated  bankrupt,  under  a  first 

commission,  .'piay  maintain  an  action  either  of  contract  or 

tort  against  a|iy  person,  except  his  assignees  (a) ;  and, 

being  able  to  n^u^^n  an  action,  he  may,  subject  to  the 

same  qualification,  'petiti9a  for  a  con^nission  of  bank- 

ruptcy.    Ex  parte  CariwriglUy2  Bose,  230. 

By  sec.  127  (A)  of  the  same  act,  a  certificated  bank- 
rupt under  a  second  commission,  who  does  not  pay  15^ 
in  the  pound,  is  placed  in  the  same  situation  as  an  uncer- 


(a)  Fowler  y.  Doum^  I  B./jr  his  creditors,  or  who  shall  have 

P.  44. ;    Webb  v.  Fox,  7  Term,  been  discharged  by  any  insolvent 

Rep,  391 ;  Cumming  v.  Roebuck,  act,  shall  be  or  become  bankrupt, 

1  HoU,  17S  ;  Clarke  y.  Calvert,  and  have  obtained  or  shall  here- 

S  Moore,  96 ;  Nias  y*  Adatnson,  after  obtain  such  certificate  as 

3  B.i'  A,  325.    See,  for  all  the  aforesaid,  unless  his  estate  shall 

cases,  1st,  where  the  assignees  do  produce  (after  all  charges)  su£Br 

not  interfere,  and  2d,  where  they  cient  to  pay  every  creditor  under 

do  interfere,  Montagt^t  Annual  the  commission  fifteen  shillings 

Digest  for  1820,  note  y.  p.  37.  in  the  pound,  such   certificate 

(&]  The  words  of  the  I27th  shall  only  protect  his  person  from 

section  are :  "  That  if  any  person  arrest  and  imprisonment;  but  his 

shall  have  been  so  discharged  by  future  estate  and  efiects  (except 

such  certificate  as  aforesaid,  or  his  tools  of  trade  and  necessary 

who  shall  hay6  compounded  with  household    furniture,    and    the 
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1M8.       tjfcfttwd  iMBkmpt  under  a  first  eomininion ;  and  mayy 
thevrfore,  iipcm  tlM  same  prind^de^  isme  a  oommisB^ 

•ROIIWSOK. 

la  tlieflMitter      i^j^  words  in  section  18  are,  *^  if  the  debt  is  found 

ioioffiGient.*  This  finding  is  a.oondil]Dn  preoodent  to  the 
qjfdiieatimi  to  thta  Coanv  e9  parte  ChappeBy  ft  Grv  ^.  X 
181 ;  but  it  has  not  been  so  founds  and  diis  is  only  an 
experimental  pelstioa^  in  the  nature  of  a  bill  quid  Umeif 
fro»  s  fifiar  tkat  it  s6oaid  be  found  msuffident. 

It  is  now  beginning  to  be  aflsumedf  bb  a  nmtteroif 
eenrse^  dtat  a  eommifieion  issued  upon  an  imp¥<op^f 
idUaTit  may  be  supported  by  the  subetitntian  of  at  Mw 
petitknung  ereditor^  debt ;  a  queStioR  ^^^idi  is^  in  siib^ 
sftmoe,  whether  there  Wany  necessity  fi>r  a  petitioning 
creditor's  debt  to^  support  a  commisrion^  or  wheiber 
sec.  18  (a)  may  not  be  considered  as  a  virtual  repeal  of 
sea  ¥6.  (6)  If  this  had  been  the  intention  of  the  l^slature, 
8ee.l9'W0uId  nev^r  have  been  enacted;  but  k  w»  not'the 
intentioni  form  Enghmd,  and  in  eferyoountry  where 
the  bankrupt  law  has  tiie  semblance  of  science,  a  peti- 
tioning creditor's  debt  is  requisite  before  a  commission 
oan  be  obtained.  It  ia  required  by  iheiaw  of  Scotland  (c), 


wearing  apparei  of  Mimdf,  his  aeC,  54  0. 9.  c:  f5J.  s.  15.  it  is 
wif^  and  children)  shaD-Yestin  enaetedas  foHcmst  ^  Itshalibe 
the  asfligfiees  under  the  said  com*  lawfU  for  amy  creditofr  of' the 
ndssida,  who  shall  be  entitled  to  sai^   pwsotb  whose  debt  shell 
seiso  the  saoM  in  l&e  manner  as  tfnoutit  to  the  sum  of  lOoL  steN 
thef  might  have  seised  property  Ung^  or  bujf  tiv^  creditors  whose 
oF  which  such  baidorupt  was  pos-  debts  AaH  amount  to  the  smii  of 
sessed  at  die  issuing  the  commis*  I50l.  sterling,  or  any  three  or 
slon***  more  creditors  whose  debts  shall 
(o)  AiUe,  page  40.  amenat  to  the  sum  of  200l.  ster- 
eo) Ante,  page  40.  ling  or  upwards,  whether  such 
(c)  By  the  Scotch  bai^mpt  debts  are  liquidated  by  formal 
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of  HQll«iMl,of  Fnmct  (a)»aad  even  by  tb«  Mohammidw       1889. 
lai^  (b)    From  «aob  a  QOiiciirren(»  of.  ainilar  IcigMai      EsT^Hc 
tipiif  ifc  woiild  uppeor  tbut  the  Uiw  snu3t  b^vo  odg^mlnii     Eokpwii. 
in  tbo  n^ccysdty  of  pii0Tentiog  tbe  qpennkmixtf  9fm^m^  ^^  tbc^mnttar 

Toudien   or  stand  i^n  open  que  le  portear  de  cette  ci€(iqce  a 

tccoDD^  at  any  time  'wfthm  four  un  Int^rltpressant  \  ce  que  flustlf 

gtedarnoatfas  of  the  last  «tep  du  fidlK  ne  seit  pat  «n^Mti|  par 

pf  th^  iml  dSigmce,^  to  app|)r».  d»xcmb«M»em0M  etdntranni^ 

bjr  sovunary  petition  to  tbf  Court  tiooftiiiiudulmsQs.  No«s«oiim«« 

of  Session,  for  sequestration  of  ioiodepenser  avecM.PardessuSi 

the  said  debtor's  estate,  heritable  que  tout  cruder,  sans  distinc- 

aad  nioreafa!e,Tiealand  personal.*  tion,  stia  dette  est  ou  n?M;  pas 

l3foa   ti4*  oloqse^   Mr.  IM  eomnensiale^piiissepfovioqaerW 

(MGa«aiMa^p.;i6Q.)si^«tker  docOmdoQdefaittitc^ibb  3Mir 

debt  oa  vhich  the  petition  ii  det FoUUtcM et Bm^mfimta^^ 

grounded  must  be  either  a  debt  M.M,  Boulai/t^ai^^yo\si»  p. 48* 

pfcsentlydue^ordueatacertun  (a)   Digett   of  JUtohammedtM 

fiitore  time,  not  contingent  But  Lam^  book  it.  chap.  3.,  In  the 

if  the  debt  be  of  such  a  nature  library  at  the  East  India  House, 

libli^tk^  avlounft  of  it  is  not  yet  and  in  the  Uniferskor  lifaniy  at 

ascertained^  it  vill  not  ground  a  Cwnbridgf :    **  K  person  nh^ 

petition  for  s^qp^estratioQ.**  owes  debti^  which  his  projper^ 

(a)  54,  Si  le  commer^aqt  qui  is  insufficient  to   discharge,   is 

est  en  dat  fidllite,  n'«n  fkit  point  interdicted  or  prohibited  ftom 

m^^darationougreffedtt  trib»-  iisiag  tiNit  pnpetiy  wfueh  he 

nrideownpciwf^sfii  cr^uififrs,.  laaystiU  possess, 

oonupe  nous  avons  eu  d^kl^oc**  ^  TbislnieidifitfoM«PiBMit  be 

cavon  de  le  faire  observer,  out  ^tabllshed  ej£spt  upon   four 

le  droit  de  requdrir,  en  le  prou-  conditions : 

vant,  qn*il  soit  n^nmoins  d^  ^  ist,  That  his  dc^ts  shall  be 

dar^  en  faillite  par  le  tribunal,  proved  before  the  judge. 

CSiaque  er^ancier  a  un  int^ret  ^  adly,  That   they   shdl  be 

incontestable  \  faire  constater  un  actually  due  and  eligible  at  the 

fiut   qai  infkie   si  particuH^re-  time. 

Bsentsursacr^nce.    Ainsi,  tout  ^  3d}y,  That  the  property  shall 

erteicier  de  dettes  commerciales  fy\\  shovt  of  their  amount. 

pcut  user  de  cette  feeult^.    On  **  4th]y,  That  his  creditors,  or 

sent  qu*9  n'est  pas  besoin  pour  a  portion  of  them,  shall  require 

cela  que  )a  dette  soit  ^chue,  parce  the  interdiction  to  be  made." 
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1828.        attendant  upon  the  unchecked  power  of  issuing  a  com- 
^— "     •  mission  —  an  evil  which  was  discovered  in  this  country, 
RoBmsoN.     where,  originally,  although  the  necessity  of  a  petitioning 
In  the  matter  creditor's  debt  was  not  required  by  statute,  the  evils  of 
FaisR.       such  general  permission  induced  the  Lord  Chancellor 
to  require  that,  as  the  foundation  of  a  commission,  the 
petition  should  be  presented  by  a  creditor  to  the  amount 
of  100/.  (a)     With  this  state  of  the  law  in  so  many 
ooimtries;  with  the  enactment  before  us,  contained  in 
section  15 ;  with   a  knowledge   of  the  evils    of  hasty 
swearing,  of  which,  in  bankruptcy.  Lord  Eldon  so  fre- 
quently complained  (b);  is  it  to  be  contended  that  any 
person,  upon  swearing  to  adebt  at  random,  may  petition  for 
a  commission,  and  then,  after  the  trader  has  been  ruined 
by  his  rashness,  that  the  commission  may  be  supported 
by  another  creditor,  who^  but  for  those  hasty  proceedings, 
never  would  have  attempted  to  maintain  a  commission  ? 

That  it  was  not  the  intention  of  the  legislature 
virtually  to  repeal  section  15  by  section  18  appears 
to  be  dear.  What  then  did  the  legislature  con- 
template by  section  18  ?  It  did  not,  as  against  the 
bankrupt,  intend,  that  a  commission,  invalid  in  its  con- 
coction, and  by  which  he  is  ruined,  should  afterwards 
be  rendered  valid  against  him ;  but  that,  after  the  com- 
mission had  been  in  operation  for  some  time,  and  the 
bankrupt,    perhaps    certificated,    or    acquiescing,    the 

(a)  See  ex  parte  HaU,  ante,  act  of  bankruptcy  ;'*  and  in  ex 

page  41.  parte  Paxton,  15  Vet,  46  i,  Lord 

{b)  In  ex  parte  Leicester,  6  Fes.  Eldon  said,  *^  Experience  in  tbe 

430y  Lord  Eldon  observed,  tbat  business  of  bankruptcy  proves, 

**  he  had  often  been  surprised  at  that    the  affidavit   made    upon 

this  mode  of  swearing  to  an  act  of  striking  a.  docket  is  rather  too 

bankruptcy  first,  and  inquiring  rashly  sworn  in  many  cases."  See 

afterwards  whether  there  was  an  also  WydounCsCtae,  1 4  Ves,  80. 
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assignees  snould  not  be  deprived,  in  an  action  against  a         1828. 
debtor,  of  the  power  to  enforce  payment,  because  the         — 
debt  upon  which  tlie  commission  issued  happened  not     Robinson. 
to  amount  to  100/.     The  words,  therefore,  in  the  statute,  ^^  ^^®  |P»^^^' 
are,  *^  found  insufficient."     In  the  present  case  it  has       pRrER. 
not  been  foimd   insufficient,   which,   according  to  the 
decision  of  Sir    John  Leachj   in  ex    parte   ChappeUj 
2  GL  if  J.  131,  is  a  condition  precedent  to  the  appli* 
cation  to   this  Court.     It  clearly  is  not  insufficient  in 
amount,  and,  for  the  reasons  already  stated,   it  is  not 
insufficient  in  law.    . 

Mr.  Rose  in  reply : — 

The  whole  of  Mr.  Montagues  reasoning,  with  respect 
to  the  supposed  analogy  between  an  uncertificated  bank- 
rupt under  a  first  commission,  and  a  certificated  bank- 
rupt under  a  second  commission,  is  erroneous,  as  in 
Bead  r.  Sowerbt/^  S  M.8f  S.  78,  it  was  decided,  that  after 
the  proof  under  a  second  commission,  the  creditor 
cannot  proceed  at  law.  The  concluding  words  of  the 
127th  section  of  the  6  Geo.  4.  c.  16.,  which  are  new, 
are  decisive  of  this  part  of  the  question,  and  the 
63d  section  of  the  act  is  to  the  same  effect.  As  to  the 
second  point,  the  act  would  be  inoperative  if  it  were  to 
apply  only  to  a  debt  insufficient  in  amount,  and  not  to 
an  insufficient  legal  debt. 

Tlie  Vice-Chancellor  :  — 

By  section  127  it  is  enacted,  tliat  whenever  there 
happens  to  be  an  acquisition  of  future  estate,  it  vests 
absolutely,  and  ab  initiOy  in  the  assignees.  They  take 
a  present  vested  interest  from  the  date  of  the  assign* 
ment  by  operation  of  law ;  the  effect  of  the  statute  being 
to  take  all  property  out  of  the  bankrupt,  and  to  vest  it 
Vol.  III.  E 
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1828.        absolutely  in  his  assignees ;  and,  as  it  cannot  vest  both  in 

the  bankrupt  and  in  his  assignees,  the  rights  supposed  to 

Robinson,      be  in  the  bankrupt  do  not  exist. 
In  the  matter 
of 
Freer.  The  only  remaining  question  is,   whether,   wlien   a 

petition    is    presented   to    substitute,    it  is  necessary, 

according  to  the  decision  in  ex  parte  Chappk,  that  the 

petitioner  should  make  a  previous  application   to   the 

commissioners  to  have  the  debt  expunged  upon  which 

the  commission  issued.     This  question,  in  tlie  present 

case,  can  hardly  be  said  to  arise,  as  the  parties  have  been 

before   the   commissioners,  and   they  were   divided  in 

opinion.     It  does  not  appear  to  me  to  be  necessaiy,  that 

there  should  be  an  absolute  finding  by  the  commissioners 

to  warrant  the  interposition  of  this  Court.    It  is  sufficient 

to  have  a  reference  to  them.     It  cannot  be  the  law,  that 

the  debt  should  be  fii-st  expunged,  for  it  may  turn  out 

that  the  debt  has  not  been  proved  at  all. 

Upon  the  whole,  it  appears  to  me,  that  it  is  a  proper 
case  for  a  substitution. 

Let  the  costs  of  the  petitioner  be  paid  out  of  the 
estate,  but  no  other  costs. 

Ordered  accordingly. 
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Ex  parte  CLAPHAM  and  others.'— In  the  matter  of       V.  C. 

GRAHAM.  LiNc.  Inn, 

August  7  f 

i  HE  attestation  to  this  petition  was  in  the  following  ,,  . 

*  ^    Unless  the  per- 

form :  ^<  Subscribed  by  the  said  J.  Claphamj  B.  Carry  son  attesting  the 

aDd  W.  Derbyshire,  the  14th  day  of  October  1821,  in  "S^^^- 
the  presence  of  T.  Hurle.  of  the  city  of  York,  solicitor  ^^^  the  genera! 

*  ^  ,  order  of  August 

to  the  petitioners."  1809,  be  the 

solicitor  actually 
rrw  .  .  r^         f      presenting  the 

Tne    petition    was  indorsed  ^^  BaUye  and   Co.,   for  petition,  he 

2j;«M?^  »  should  state 

•"^*^-  himflelfinthe 

attestation  to  be 
the  attorney, 

Mr.  Montagu  objected  that  this  attestation  was  not  solicitor,  or 
a  sufficient  compliance  with  the  general  order  of  the  ^^rigningm 
12th  August  1809,  because  it  appeared  that  Battye  and  ^^tter<^ihe 
Co.  were  the  solicitors  who  presented  the  petition,  as 
the    agents  in  London  of  Hurle ;   and  he,  therefore, 
should   have  described   himself,   in  the  attestation,  as 
solicitor  or  agent  of  the  petitioners,  "  in  the  matter  qf 
the  petition?^     Ex  parte  Wilkinson^  1  GL  Sf  J.  353    and 
ex  parte  Champneys,  1  GL  8f  J.  354. 

Mr.  Home  and  Mr.  Rose  contra. 


The  Vice-Chancellor  said,  that  by  the  last  clause 
of  the  general  order,  and  according  to  the  decision  in 
ex  parte  Wilkinson,  he  was  bound  to  determine  that  the 
attestation  was  insufficient,  and  that  the  words,  ^^  in  the 
matter  of  the  petition,"  should  have  been  added. 
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V,  C,        ^  parte  TURNER  and  another.  —  In  tlie  matter  of 

LiNC.  Inn,  EVANS. 

August  7, 

1  HIS  was  a  petition  of  the  assignees  under  a  commi&- 

Assignecsofa        ,  *  i  #<  i 

bankrupt  not  sion  against  Evansy  praying  for  the  discharge  of  an  order 
Ww^ned^in  "^^^^  by  the  Commissioners,  that  they  should  divide  the 
thedispMalof    s„jn  of  1  220/.  lls,  5rf.  amongst  the  creditors  who  had 

the  bankrupt's  ° 

effects,  where,  proved.  There  was  a  cross-petition  of  creditors,  to 
eumstance^^t  enforce  payment  of  their  proportion  under  the  order. 
^^rfiSt  thw  ^^  appeared,  that  in  the  month  of  January  1826  the 
had  been  no  bankrupt,  who  carried  on  the  business  of  a  linen  draper, 
ligenceinth^'  executed  a  deed  of  assignment  of  his  personal  estate  and 
conduct.  effects  to  trustees,  for  the  benefit  of  Iiis  creditors.     By 

direction  of  these  trustees,  the  stock  in  trade  and  furni- 
ture were  placed  for  sale  in  the  hands  of  Tarrant  and 
Carter,  who  were  auctioneers  and  accountants;  but 
before  any  sale  was  effected,  a  commission  of  bankrupt 
issued  against  Evans,  bearing  date  the  26th  of  January 
1826,  under  which  commission  the  petitioners  were 
chosen  assignees.  The  petitioners  soon  after  communi- 
cated with  Tarrant  and  Carter,  and  in  pursuance  of  their 
advice,  the  bankrupt's  stock  in  trade  was  disposed  of  by 
public  auction,  on  the  9th  and  10th  of  March  1826,  and 
his  household  furniture  on  the  3d  April  following. 
Shortly  after  the  last  sale  Turner  applied  to  Tarrant  and 
Carter,  on  behalf  of  himself  and  his  co-assignee,  and  was 
informed  that  some  lots  which  had  not  been  cleared  by 
the  purchasers  were  to  be  resold  in  a  few  days,  when  they 
would  make  up  an  account  of  all  the  sales,  and  pay  over 
the  money  to  the  bankers  under  the  commission.,  Turner 
was  also  informed,  on  this  occasion,  that  Tarrant  and 
Carter  had  sold  the  stock  at  a  credit  of  two  months,  as 
w'as  their  usual  custom,  for  the  purpose  of  obtaining  better 
prices,  but  that  such  credit  would  expire  in  a  few  da3rs. 
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The  petitioners  expressed  much  dissatisfaction  with        1928. 

die  conduct  of  Tarrant  and  Carter^  in  selling  on  credit        ^ 

without  their  authority ;  but  confiding  in  the  promises  of      Turner^ 

payment  that  were  made  them,  they  caused  a  meeting:  ,°"*^,  a"other. 
.  .  .  °  In  the  matter 

for  a  dividend  to  be  advertised  for  the  13th  of  June  of 

following.  Between  the  end  of  April  and  the  end  of  2vans. 
May,  they  frequently,  but  unsuccessfully,  renewed  their 
applications  to  Tarrant  and  Carter j  for  the  delivery  of 
the  accounts,  and  payment  of  the  produce  of  the  sales. 
On  the  27th  of  May,  Tarrant  and  Carter  stopped  pay- 
ment, and  on  the  3d  of  June  following,  a  commission  of 
bankrupt  issued  against  them.  On  tlie  13th  of  June,  the 
commissioners,  under  the  commission  against  Evansy 
met  in  pursuance  of  the  advertisement  for  a  dividend, 
when  it  appeared  that  the  petitioners,  the  assignees,  had 
no  assets  in  their  hands.  The  commissioners,  however, 
being  desirous  that  the  Court  should  decide  whether  the 
petitioners  ought  not  be  charged,  under  the  circum- 
stances above  stated,  for  the  loss  arising  from  the  failure 
of  Tarrant  and  Carter^  made  an  order  for  a  dividend  of 
the  sum  of  1,220/.  lis.  5d.,  the  amount  which  appeared 
to  have  been  received  by  Tarratit  and  Carter,  and  to  be 
due  from  their  estate. 

On  behalf  of  the  creditors,  a£Bdavits  of  various  auc- 
tioneers were  filed,  stating  it  to  be  the  ^^  almost  invariable 
custom ''  of  assignees  to  apply  for  the  accounts  and  net 
proceeds  of  any  sale  of  bankrupt's  property,  within  a 
week  or  ten  days  firom  the  time  of  sale. 

Mr.  Sugden  and  Mr.  Montagu  for  the  petition :  — 

The  assignees  found  the  property  in  the  custody  of 
Tarrant  and  Carter^  and  had  no  reason  to  doubt  their 
responsibility  or  qualifications  to  effect  an  advantageous 
sale.     No  authority  was  given  by  them  to  dispose  of  the 
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1823.        goods  on  credit.     That  was  done  without  tlieir  consent 

or  knowledge;  and  they  exhibited  throughout  as  much 

Turner       activity  and  vigilance  as  H*  they  had  been  acting  on  their 

and  another,    ^^j^  account.      These  transactions  were  according  to 
In  the  matter  ° 

of  the  ordinary  course  of  business :  they  occurred  during  a 

time  of  great  commercial  difficulty ;  and  it  might  have 

been  reasonably  considered  more  prudent  to  afford  the 

auctioneers  time  to  make  their  promised  payments,  than 

to  resort  at  once  to  rigorous  measures,  and  thus  involve 

the  estate  in  litigation. 

If  assignees  are  to  be  charged  under  circum- 
stances like  the  present,  no  person  will  be  found  to 
undertake  so  hazardous  a  trust.  But  the  case  of  ex  parte 
Betckier  and  ex  parte  Parsons ,  Amb.  218,  and  more 
fully  reported  under  the  title  of  "  Belchier  against  Par^ 
sons"  1  Lord  KenyovCs  Reports,  98,  is  a  decisive  authority. 
There  an  assignee  of  a  bankrupt  had  employed  a  broker 
to  sell  a  large  quantity  of  tobacco  by  auction.  The 
money  was  paid  to  the  broker,  and  after  remaining  in 
his  hands  a  few  days  he  fell  sick,  and  in  about  ten  days 
after  died  insolvent.  Lord  Jffardwicke  determined,  that 
the  assignee  had  not  been  guilty  of  any  blameable  negli- 
gence, any  "  crassa  negligentioj*'  and  was  not,  therefore, 
answerable  for  the  loss ;  and  observed,  in  the  course  of 
his  judgment,  that  if  it  were  once  laid  down  as  a  rule  in 
this  Court,  that  assignees  or  trustees  should  be  answer- 
able, in  all  events,  for  the  people  they  employ,  no  man 
in  his  senses  would  ever  undertake  those  offices;  that  it 
was  customary  for  brokers  to  receive  the  money,  and 
that  if  a  man  of  ci*edit,  the  Court  had  alwajrs  thought 
him  the  most  proper  person  to  receive  it.  In  this  case  the 
assignees  acted  conformably  to  the  common  usage  of 
mankind,  and  ought  not  to  be  charged  with  the 
loss. 
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Mr.  Ibme  and  Mr.  Bolfe  contra :  —  1828. 


The  great  object  of  the  bankrupt   laws  is  to  sell  the      Ex  parte 
goods  of  the  bankrupt  speedily,  and  for  ready  money,  in    ^^^^  another 
order  that  there  may  be  an  early  division  of  the  estate  In  the  matter 
amongst  the  creditors.  Evans. 

Here  we  contend :  1st,  That  the  assignees  sold  impro- 
properly  on  credit ;  and,  2dly,  That  they  did  not  use  due 
diligence  in  recovering  the  money  from  the  auctioneers 
after  the  sale. 

As  to  the  first  point,  it  was  the  duty  of  the  assignees 
to  sell  in  the  ordinaiy  manner,  and  according  to  known 
rules.  But  these  goods,  instead  of  being  sold  by  auction 
for  ready  money,  according  to  the  usual  practice^  were 
disposed  of  at  a  credit  of  two  months.  The  auctioneers 
were  the  agents  of  the  assignees,  and  the  assignees  are, 
therefore,  responsible  for  their  acts.  It  is  impossible  for 
the  Court  to  sanction  a  sale  by  assignees  on  credit, 
without  infringing  the  spirit  of  the  bankrupt  laws,  and 
opening  the  door  to  collusion  and  fraud. 

Secon^Iy^  it  appears  from  the  evidence  to  be  customary 
for  assignees  of  bankrupts'  estates  to  apply  to  the  auc- 
tioneers, a  few  days  after  the  sale,  for  payment  of  the 
produce.  The  sale  of  the  stock  in  trade,  which  was  the 
most  important  sale,  took  place  on  the  9th  and  10th  of 
March ;  and  yet,  instead  of  then  applying  to  Tarrant 
and  Carter^  no  application  was  in  fact  made  until  some 
days  after  the  second  sale,  which  took  place  on  the  3d 
of  April,  nearly  a  month  after  the  first  sale.  This  is  an 
instance  of  that  ^^  crassa  negligentia "  to  which  Lord 
Hardwicke  refers  in  ex  parte  Belchier.  In  that  case, 
the  delay  was  only  ten  days;  but  here,  the  greater  part 
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1828.        of  the  money  having  been  left  in  the  hands  of  the 
_  auctioneers,  durinii^  the  whole  time  that  elapsed  between 

Ejt  parte  ^  o  r 

TcRNKR       the  first  and  second  sales,  which  was  nearly  a  month,  it 

and  another,    cannot  be  said  that  due  diligence  was  used. 
In  the  matter  ^ 

of 

Mr,  Sugdeii  in  reply :  — 

The  assignees  only  waited  until  the  completion  of  the 
sales,  according  to  the  regular  course,  and  they  then 
applied  for  the  accounts  and  payment  of  the  produce. 
The  real  question  for  consideration  is,  what  would  have 
been  the  conduct  of  a  man  of  business  acting  for  himself, 
and  wishing  to  act  diligently?  Unless  assignees  are 
required  to  do  more  than  individuals  are  accustomed  to  do 
on  their  own  account,  this  order  must  be  discharged,  (a) 

The  Vice-Chancellor:  — 

It  appears  that,  prior  to  the  commission,  the  effects 
had  been  placed  in  the  hands  of  Tarrant  and  Carter  ; 
and  there  can  be  no  imputation  on  the  assignees  for  con- 
tinuing to  employ  them  to  sell  by  auction,  which  was 
the  regular  and  proper  course  of  proceeding. 

The  sale  by  these  persons  on  credit  was  without  the 
sanction  or  knowledge  of  the  assignees,  and  from  the 
terms  of  the  conditions  of  sale,  I  should  have  con- 
sidered that  immediate  payment  was  required  from  the 
purchasers. 

The  assignees  do  not  seem  to  have  had  any  just  reason 
to  doubt  the  responsibility  of  Tarrant  end,  Carter  ;  and 
even  if  they  had,  there  was  no  immediate  remedy,  for 
the}'  found  the  goods  in  their  possession. 


(rt)  Sec  in  re  Earl  of  LUchJleld,  1  Alk,  86. 


CASES  IN  BANKRUPTCY.  57 

I   think  that  the  assignees  were  not  blameable  for  1828. 
leaving  the  goods  in  the  hands  of  these  persons^  and  that 

no  blameable  negligence  can  fairly  be  imputed  to  them  Turner 

in  their  endeavours  to  recover  the  money  after  the  sales,  ana  another. 

^             ^  In  the  matter 

The  order  for  a  dividend  must  therefore  be  rescinded.  of 

£?ANS. 


Ex  parte  WATKINS.  —  In  the  matter  of  WILLIAM        V.  C. 
SIKES,  HENRY  SIKES,  and  THOMAS  WIL-  Lino.  Inn, 
KINSON.  ^^^' 

William  sixes,  Henry  Sikes,  and  Thomas   WU-  Under « joint 

'  *^  '  oommisaion, 

kmaony  were  in  partnership  as  bankers.     According  to  proof  ordered 
the  established  practice  of  the  firm,  and  in  order  that  .^nst'the 


sales  might  be  readily  made,  when  required,  it  was  cus-  ^^^^^  ^ 
ternary  to  transfer,  into  the  name  of  one  of  the  partners^  who  had  appro- 
all  stock  purchased  by  the  house,  as  an  investment  for  ship  itock 
capital.  "^^^l^"*  ^^ 

^^^■Mu.  pririty  or  sanc- 

tion of  the  other 
partners^  and 

:    In  October  1823,  tliere  was  standing,  in  the  separate  afterwards  re- 
name  of  Henry  Sikes,  in  the  books  of  the  governor  and  ^*^  kJioJ^ 
company  of  the  Bank  of  England,  a  sum  of  20,000/.  ledge,  but  under 

*      •'  ^  .  ,  .  circumstances, 

three  per  cent,  consolidated  bank  annuities,  which  had  from  which 
been  thus  invested  on  account  of,  and  was  the  property    J^^  i^proba- 
of  the  partnership.  ^  «^f^  °^^ 


be  inferred. 


'  On  the  6th  of  October,  Henry  Sikes  sold  and  trans- 
ferred the  above  sum,  and  received  the  produce,  amount- 
ing to  16,549/.  17«.  lid".  Of  this,  he  paid  8,3 18/.  28. 1  Id. 
into  the  banking-house,  on  account  of  the  partnership ; 
and  appropriated  the  remainder  to  his  own  use  in  the 


58  CASES  IN  BANKRUPTCY. 

1828.  fbllovring  manner :  3,788/L  was  applied  by  him  tx>  cover 

losses  sustained  hy  specuIatiDg  on  his  own  account  in  the 

Watkins.  finds^    and    4,444/.  1^.  was  paid   into    the    banking- 
la  the  matter  Ixmse,   to  the  credit  of  his  private   account.       That 
SiKFs  account  had   been  previously,    and    remained  largely 
and  others,  overdrawn. 

In  December  1825^  a  commission  of  bankrupt  issued 
against  JVm.  Sikes,  Henry  SikeSj  and  T.  Wilkinson ;  and 
upon  the  24th  March  following,  at  a  dividend  meeting 
under  the  commission,  a  proof  was  tendered  on  behalf 
of  the  joint  estate^  against  the  separate  estate  of  Henry 
Sties,  for  tlie  value  of  10,000/.  three  per  cent,  conso- 
lidated bank  annuities ;  but  the  commissioners  not  con- 
sidering themselves  at  liberty  to  receive  such  proof,  with- 
out an  order  from  the  Court,  tlie  present  petition  was 
presented,  praying  for  the  admission  of  the  proof  for 
the  benefit  of  the  joint  estate. 

On  his  examination  befiare  the  commissioners,  Henry 
Sikes  admitted,  that  this  application  of  the  proceeds  of 
the  partnership  funds  was  not  under  the  authority,  or 
with  the  consent  or  knowledge  of  his  partners ;  that  he 
had  never  so  dealt  with  tlie  partner^ip  funds  before ; 
that  he  did  not  mention  the  transaction  to  his  partners, 
because  Wilkinson  was  absent  from  town  from  illness, 
and  fVilHenn  Sikes  did  not  attend  to  that  department ; 
but  tliat  he  stated  to  WUhinson,  immediately  on  his 
return,  a  day  or  two  afterwards,  that  he  was  in  want  of 
money,  and  had,  therefore,  taken  10,000/.  consols,  part- 
ner^ip  stock,  to  his  own  use ;  that  he  had  no  reason  to 
believe  that  the  transaction  ever  met  with  the  approbation 
either  of  Wilkinson  or  JVilHam  Sikes.  Wilkinson,  being 
also  examined  before  the  commissioners,  stated,  that  on 
his  return  to  town,  after  an  absence  of  a  day  or  two, 
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occasioned  by  Slness,  Henry  Sihes  told  him  that  he  had        1838. 
sustained  considerable  loss,   and  that  he  had  appKed       ^ 

Ex  parte 

10,000/.  three  per  cents.,  belonging  to  the  house,  to  his     Watkins. 

own  use  ;  that  he  replied  he  was  sorry  to  hear  it,  and  ^"  the^  matter 

that  he  must  replace  it  as  soon  as  he  could ;  that  on  one         Sikxs 

occasion,  previous   to  charging  Henry  Sikes  with  the 

dividends,   he  asked   him  if  he  had  replaced   it,  and 

hearing  that  he  had  not,  expressed  a  hope  that  he  would 

be  able  to  do  so  speedily ;    that  he  charged  Henry  Sikes 

with  the  dividends  because  he  con^dered  it  necessary  to 

get  what  be  could — the  interest  if  he  could  not  get  the 

principal ;  that  he  never  considered  the  transaction  as  a 

bond  fide  transaction  of  loan,  or  as  one  entitled  to  stand 

on  that  footing  ;  that  the  absence  of  the  funds  remained 

of  necessity ;  that  he  never  sanctioned,   confirmed,  or 

approved   the  transaction,   unless  so  &r  as  receiving 

interest  in   the  manner  stated  may  be  so  considered ; 

that  he  never  charged  or  received   interest  from  any 

other  motive  or  for  any  other  reason  than  from  being 

desirous  to  get  what  he  could  back ;  that  he  did  and 

does  consider  the  transaction  one  in  breach  of  faith  to 

the  partnership. 

In  answer  to  the  petition,  an  affidavit  of  Henry  Sikes 
was  filed,  stating,  amongst  other  things,  that  it  had  been 
very  usual  for  the  private  accounts  of  the  partners  to  be 
overdrawn;  that  the  partner  so  overdrawing  did  not 
require  the  previous  consent  of  his  other  partners  for  so 
dmng;  and  that  such  overdrawings  were  considered  as 
debts  due  to,  and  not  as  frauds  on  the  partnership  ;  that 
from  the  6  th  October  1823,  to  the  time  of  the  house 
stopping  payment,  the  appropriation  so  made  by  him 
for  his  private  accommodation  was  treated  by  him  and 
his  partners,  in  all  respects,  as  a  debt  of  10,000/.  con- 
sols due  to  the  partnership  from   him  ;   that   he  was 
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1828.        r^ularly  debited  viiih  the  dividends,  half-yearly^  on  the 

amount  so  appropriated ;   that  his  partners  did   not, 

Watkins.      ^°  any  occasion,  in  his  hearing,  allude  to  such  appro- 
In  the  matter  priation  as  fraudulent,  or  a  breach  of  faith  to  the  part- 
StKEB         nership,  or  in  any  other  way  than  as  a  debt  of  stock ; 
and  others,    ^jj^j.  ^^  alterations  were  made  in  the  dealings  of  the 
partners,  towards  each  other,  by  reason  of  such  appro- 
priation having  been  made ;  that  he  and  his  partners 
respectively  continued  to  overdraw  their  accounts ;  and 
that  lie  subsequently  continued  to  have  stock  placed  in 
his  name,  on  account  of  the  partnership,  with  the  con- 
sent of  his  partnei*s. 

Mr.  Home  and  Mr.  Knight  for  the  petition :  — 

'  The  question  is,  whether  this  transaction  did  not 
amount  to  a  breach  of  duty,  and  fraud  upon  the  part- 
nership. The  sum  of  10,000/.  consols  was  sold  and 
appropriated  improperly,  and  fraudulently  in  this  sense, 
that  it  was  applied  by  one  partner  to  his  separate  use, 
under  circumstances  from  which  the  law  implies  fraud. 
There  can  be  no  doubt  that  it  was  a  breach  of  the  part- 
nership articles,  and  of  the  contract,  express  or  implied, 
vhich  existed  between  the  parties.  Henry  Sikes  had 
stock  differences  to  discharge,  and,  to  provide  for  them, 
he  sold  and  appropriated  to  his  own  use  a  large  sum  of 
consols,  which  had  been  placed  in  his  name  for  the 
more  convenient  use  of  the  partnership.  As  against  his 
partners  this  was  clearly  a  breach  of  trust.  The  trans- 
action commenced  in  fraud,  and  it  only  remains  to  be 
considered  whether  it  ended  in  contract.  Subsequent 
approbation,  or  even  acquiescence,  may  be  sufficient  to 
establish  contract ;  but  here  there  was  no  acquiescence 
but  such  as  was  compulsory  to  avoid  exposure,  and  to 
escape  tlie  greater  evils  to  which  the  paitnership  might 


and  others. 
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have  been  thus  subjected :  in  this  respect  the  transaction         1828. 
speaks  for  itself.  """"" 

Ex  parte 
Watkins. 

In  ex  parte  Harris^  reported  in  1  Base  129  and  437,  ^^  the  matter 
and  in  2  Fes.  ^  B.  210,  Lord  Ekhn  is  reported  to  have         Sikes 
said,  "  Lord  Thurlow  (a),  by  *  fraud,'  intended  to  ex- 
press what  he  thought  necessary  to  distinguish  that  from 
taking  by  contract,  or  loan,  or  without  the  express  or 
implied  authority  of  the  other  partner,  and  that  such  act 
would  amount  to  fraud.     '^  Upon  this  case,"  be  adds, 
*^  I  formerly  expressed  my  opinion ;  and  I  now  lay  it 
down^  that  if  in  either  the  expressed  or  implied  terms  of 
an  agreement  for  a  partnership  there  is  a  prohibition  of 
the  act,  and  it  is  done  without  the  knowledge,  consent, 
privity,  or  subsequent  approbation  of  the  other  partner 
before   the   bankruptcy,    and    to   the  intent   to   apply 
partnership  funds   to  private  purposes,    that  is  primd 
facie  a  fraud  upon  the  partnership." 

Mr.  Bickersteth  and  Mr.  Dtwkicorth  for  the  respon- 
dents : — 

There  is  no  dispute  about  the  principal  facts.  Henry 
Sikes  had  in  his  own  name  stock  belonging  to  the  firm. 
He  sold  and  appropriated  it  to  his  own  use,  vrithout  the 
knowledge  of  any  of  his  partners.  This  was,  without 
doubt,  an  improper  transaction;  but  the  next  day,  or 
the  day  after,  he  communicated  the  circumstance  to 
Wilkinson;  and  the  question  therefore  arises^  whether 
there  was  not  subsequent  acquiescence  ?  Of  this,  the 
fact  that  Henry  Sikes  was  debited  half  yearly  with  the 
dividends  on  the  amount  appropriated  affords  strong 
proof.     Tliis  is  acquiescence  amounting  to  legal  appro- 


(fl)  In  re  Lodge  if-  Fendal,  1  >r<f#.  jun.  16G. 
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1828.        bation,  not  to  moral  approbation ;  there  is  an  obvious 

distinction  between  the  two. 
Ex  patie 

Watkins. 

In  the  matter       In  €x  parte  Harris,  Lord  Eldon  said  (a),  that  ^^  cases 

SiKEs        ^^  ^^^  \i\nA  must  be  decided  upon  their  particular  cir- 

and  others,     cumstances,  and  that  the  conclusion  of  law,  as  to  fraud, 

must  depend  upon  the  nature  of  those  circumstances," 

amongst  which  subsequent  acquiescence  is  certainly  a 

material  ingredient. 

In  ex  parte  Smithy  I  G.  8fJ.  74,  the  Vice-Chancellor 
held,  that  *^  if  a  partner  be  intrusted  with  the  manage- 
ment of  the   partnership   concern,   and    he    withdraw 
monies  for  his  separate  use,  which  he  duly  and  openly 
enters   in  the  partnership  books,   this  is   not  a  fraud 
which  will  entitle  the  joint  estate  to  prove  against  the 
separate;  otherwise,  if  by  the  entries  in  the  books  he 
disguises  the  transaction,  or  wholly  omits  and  conceals 
it,"     Here  it  is  not  pretended  that  there  was  any  con- 
cealment of  what  had  been  done :    there  was  nothing 
clandestine,  for   Wilkinson  was  told  as  soon  as  he  re- 
turned to  town.     It  is  essential  that  these  cases  should 
be  closely  examined,  for  otherwise  joint  creditors  may 
be  enabled   to  defraud   separate   creditors  to  a  great 
extent.     But  here  it  cannot  be  pretended  that  die  joint 
estate  has   been  damnified  to  the  extent  of  the  sum 
sought  to  be  proved,  for  4,444/.  1^.  was  paid  by  Henry 
Sikes  into  his  private  account,  which  was  overdrawn, 
and  therefore  the  overdrawing  was  diminished  pro  tanto. 

The  Vick-Chancellor  : — 

It  appears  to  me  that  there  was   nothing  like  ac- 
quiescence amounting  to  subsequent  approbation,  and 


(a)  1  Rose,  A39. 
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tliat  under  the  circumstances  the  partnei-s  could  not        1828. 
have  acted  otherwise  than  they  did ;  they  kept  an  ac- 

1  Hi  JqiT  parte 

count  of  the  dividends  that  would  have  accrued  aue  on      Watkins. 
die  stock  sold,  and  charged  them  to  the  debit  of  Henry  ^"  the^^matter 
Sikes.     It  is  admitted  that  he  did,  in  eiFect,  sell  out         Sixes 
10,0002.  consols,  of  wliich  part  was  brought  into   the 
house,  and  part  applied  out  of  it,  to  answ^er  stock  trans- 
actions ;  but  inasmuch  as  he  was  charged  with  dividends 
on  10,000/.  stock,  it  appears  to  me  that  the  transaction 
was  treated  as  a  sale  and  appropriation  to  his  separate 
use  of  that  sum,  and  that  the  proof  ought  to  be  for  the 
whole  amount. 

Ordered  accordingly. 


Ex  parte  BEST.  —  In  the  matter  of  FORTUNE.  V.  C. 

Ling.  Inn, 

1  HIS  was  the  petition  of  a  creditor,  under  an  awardj       *?qoq   ' 
that  the  commission  miizht  be  superseded,  on  the  sround  ^       .  . 

o  r  '  o  Commission 

of  improper  delay.     The  commission  issued  on  the  23d  ^Mued  ssd  May 

p  m^        i^^r.     1  !•  II-     1826,  and  not 

ot  May  1826,  but  no  proceedings  were  taken,  and  it  opened  mitil 
was  not  in  fact  opened  until  die  19th  of  March  1827.       }^,^*^JJ^. 

edontheground 

Mr.  Sugden  and  Mr.  MontagUy  for  the  petition,  con-  delay. 
tended  that  the  delay  was  not  accounted  for,  and  rdied 
upon  ex  parte  Luke,  1  GL  Sc  J.  362,  and  Lord  EldovCs 
judgment  in  that  case. 

Mr.  Bose  contra. 

The  Vice-Chancellou  thought  the  case  came  within 
the  principle  of  the  decision  in  ex  parte  hake. 

Commission  superseded. 
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V.  C.  ^  j^^  THOMAS.  —  In  the  matter  of 

^^lo;  TURBERVILLE. 

1828. 
Petition  that  a    A  PETITION  had  been  presented  to  compel    the 

compelkd  to       bankrupt  to  join  in  conveyances  of  his  real  estates  to 

6*6^4^^16    purchasers,   according  to  the  6  Geo.  4.   c.  16.  s.  78. ; 

a.  78.  refused,      but  the  Lord  Chancellor  refused  to  make  the  order, 

until  he  could  ,  ,  ,  j 

hareanoppor-  because,  although  nonsuited  in  one  action,  a  second 
th^^^L^^  action,  brought  by  the  bankrupt,  to  contest  the  validity 
theoommlflrion.  of  the  commission,  was  still  pending,  (a) 

This  was  a  second  petition,  praying  to  the  same  effect 
as  the  former,  and  stating,  that  on  the  13th  of  March 
last  the  bankrupt  was  non-prossed  in  the  second  action, 
for  not  having  proceeded  therein,  and  that  no  subsequent 
action  had  been  commenced  by  the  bankrupt  for  the 
purpose  of  trying  the  validity  of  the  commission. 

Mr.  Knight  for  the  petition. 

Mr.  Pembertony  ag^nst  it,  said  that  all  proceedings 
in  the  second  action  had  been  stayed  until  payment 
of  the  costs  of  the  first  action,  which  the  bankrupt  had 
no  funds  to  discharge,  and  that  he  had  been  then  non- 
prossed in  the  second  action,  for  not  proceeding,  which 
the  former  order  in  fact  restrained  him  from  doing; 
but  that  he  was  still  desirous  to  try  the  validity  of  the 
commission. 

The  Vice-Chancellor  ordered,  under  the  circum- 
stances, that  die  petition  should  stand  over  until  next 


(fl)  See  the  case  reported  2  G.  8fJ,  278. 
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Easter  term,  on  the  bankrupt's  undertaking  to  bring  *828. 

another  action  against  the  assignees^  to  try  the  validity  j^.^       ^^ 

of  the  commission;  and  that,   in   the  meantime,   the  Thomas. 

assignees  should  be  restrained  from  setting  up  as  an  of 

objection,  the  nonpayment  of  the  costs  of  the  former  Tubbehvilk. 
actions* 


Ex  parte  WISE.  —  In   the   matter   of  SIMON  V.  C. 

JACKAMAN.  Ling.  Inn, 

August  13, 

m  1828. 

1  HIS  was  a  petition  of  the  assignee  of  the  bankrupt's  ^^^^^  g  Geo.4. 

estate  to  reverse  or  vary  an  order,  made  on  the  petition  c.  16.  s.  65. 

•     11  #•        1  1        r  •  ^***  equitable 

of  an  equitable  mortgagee^  for  the  sale  of  certain  pre-  mortgagee  of  a 

mises   to  which  it  had  been  supposed  that  the  bankrupt  in  tail'u  enUtl^ 

was  entitled  in  fee  simple ;  but  of  which  it  was  sub-  ^  *»'«  *>»•  ^^ 

,  made  good  as 

sequently  discovered  that  he   was,  at  the  time  of  his  against  the  fee 

bankruptcy,  seised  as  tenant  in  tail  under  the  will  of  his  ^JS^^of  which 

flnrandfather    Simon  Jackamafiy    the   remainder    in   fee  the  bankrupt 

^  ...  ^^  seised  as 

expectant  on  the  said  estate  tail  being  by  the  same  tenant  in  tail. 
will  vested  in  Isaac  JackamaUy  who  had  recently  died 
without  issue,  leaving  the  bankrupt  his  only  brother  and 
heir  at  law. 


It  was  alleged,  by  the  petitioner,  to  be  doubtful ;  first, 
whether  by  the  6  Geo.  4.  c.  16.  an  equitable  mortgagee 
of  a  tenant  in  tail,  becoming  bankrupt,  is  entitled  to 
have  his  mortgage  or  lien  made  good  as  against  the  fee 
simple  and  inheritance  of  the  premises  of  which  the 
bankrupt  was  seised  in  tail ;  secondly,  whether  such 
premises  are  under  the  act  vested  in  the  assignee  in  fee 
simple^  by  virtue  of  the  bargain  and  sale  of  the-  hankr 

You  III.  F 
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1828.        rupt's  real  estate,  so  as  to  make  the  incumbrance  or  lien 
effective  as  against  the  fee  simple;  thirdly,  whether  a 
Wise.         purchaser  of  the  fee  simple  would  not  take  paramount 
In  the  matter  to  the  claim  of  the  incumbrancer ;  and,  fourthly,  whether 
Jackaman.     the  assignee  of  the  bankrupt  would  not  take  the  pur- 
chase money  wholly,  or  to  some  extent,  discharged  from 
any  incumbrance  or  lien  made  by  the  bankrupt  tenant 
in  tail. 

Mr.  Tinney  for  the  petition :  — 

The  ground  on  which  an  equitable  lien,  created  by 
a  bankrupt  tenant  in  tail,  was  held,  before  the  late  act, 
to  attach  on  the  estate,  was,  that  the  assignees  who, 
by  force  of  the  statutes  21  James  1.  c.  19.  s.  12.,  and 
5  Geo.  2.  c.  30.  s.  26.,  took  a  fee  simple,  took  it  sub- 
ject to  the  bankrupt's  contracts  and  engagements,  {a) 
But  under  the  6  Geo.  4.  c.  16.  s.  65.  the  assignees  do  not 
take  the  estate  at  all,  for  it  is  the  duty  of  the  commis- 
sioners to  sell  the  estate  tail,  and  to  convey  to  the 
purchasers.  It  passes,  by  force  of  the  65th  section  of 
that  act,  directly  to  the  purchasers  for  valuable  consi- 
deration, discharged  of  the  entail.  Although  the  com- 
missioners, however,  have  power  to  convey  the  estate,  it 
does  not  vest  in  them  ;  and  against  them,  therefore,  the 
mortgagee,  can  have  no  equity. 

There  is  noting  in  the  act  saying  that  the  purchaser 
shall  take  subject  to  a  contract  of  the  bankrupt's,  which 
contract  clearly  did  not  bind  the  estate  beyond  his  own 
life;  and  nothing  which  says  that  the  equitable  mort- 
gagee shall  have  a  lien  on  the  purchase  money  which  he 
bad  not  on  the  estate. 

(«)  Edwardt  y.AppUhee,  8  Bro.  C.C,  SS5t ;  Pjfe  v.  Daubwc,  3  Bro, 
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Mr.  Barbery  contrdy  was  stopped  by  the  G)urt.  1828. 

£jr  parte 

The  Vice-Chancellor  :  —  Wise. 

In  the  matter 

Tliis  case  does  not  come  before  the  Court  as  if  a  sale  ,  ^^ 
had  been  already  made  by  the  commissioners^  and  the 
estate  conveyed  to  purchasers  for  valuable  consideration, 
without  notice  of  the  equitable  mortgage,  and  of  the 
estate  being  affected  by  it.  As  a  deposit  of  deeds  has 
been  held  to  amount  to  an  equitable  mortgage,  which  is, 
in  &ct,  a  right  in  equity  to  call  for  a  legal  mortgage,  I 
think  this  order  must  be  drawn  up  so  that  the  com- 
missioners may  sell,  subject  to  the  equitable  mortgage. 

Ordered  accordingly. 


Ex  parU   SHEPARD.  —  In  the  matter  of  V.  C. 

SHEPARD.  ^i:^ll 

rp  1828. 

1  HIS  was  a  petition  that  the  assignee  should  pay  ^he  is2d  sect. 

over  to  the  bankrupt  the  surplus  of  his  estate.      The  ""^^^^^^^l' 
commission  issued  on  the  16th  June  1816.      On  the  allowance  of 
29th  August  1817  a  dividend  of  9«.  in  the  pound  was  precontract 
paid,  and  on  the  20th  June  1823  a  further  dividend  ^^'^tfj^^jtr''' 

*        '    .  retroipectiTe. 

ofll«. 

By  an  order  made  on  the  16th  August  1824,  it  was 
directed  that  the  commissioners  should  compute  interest 
fiora  the  date  of  the  commission,  on  all  debts  proved 
that  oarried  interest,  and  that  the  angnees  should  pay 
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1828.        the  same  out  of  the  surplus.     This  was  accordingly 
_  done ;   but  the  act  of  6  Geo,  4.  c.  16.  havini?*  in  the 

Ex  parte  ...  . 

Shkpard.      meantime,  come  into  operation,  doubts  were  entertained 

In  the^  matter  j^y  ^^  assignee,  whether,  under  the  132d  section  of  that 

.  Shkpaiio.      act,  the  simple  contract  creditors  who  had  proved  were 

not  entitled  to  interest  on  their  debts  at  the  rate  of  4/. 

per  cent. 

Mr.  Montagu  and  Mr.  Barber  for  the  petition  :  — 

Under  the  old  act,  as  soon  as  all  debts,  including  the 
interest  of  those  entitled  by  law  to  carry  interest,  were 
discharged,  the  bankrupt  became  entitled  to  any  sur- 
plus; but  by  the  132d  section  of  the  new  act,  the 
bankrupt  is  not  to  receive  the  surplus  until  all  creditors 
who  have  proved  under  the  commission  shall  have 
received  interest  upon  their  debts.  This  clause,  how- 
ever, cannot  be  construed  as  having  a  retrospective 
efiect,  because  by  the  135th  section  it  is  enacted  ^^  that 
nothing  herein  contained  shall  render  invalid  any  com- 
mission of  bankruptcy  now  subsisting,  or  which  shall  be 
subsisting  at  the  time  this  act  shall  take  effect,  or  any 
proceedings  which  may  have  been  had  thereunder,  or 
ailect  or  lessen  any  right,  claim,  demand,  or  remedy 
which  any  person  now  has  thereunder,  or  upon  or 
against  any  bankrupt  against  whom  any  commission  has 
or  shall  have  issued,  except  as  is  herein  specifically 
enacted." 

Mr.  B.  R,  Anderdon  contrd :  — 

By  the  13  Eliz.  c.  7.  s.  4.  (the  words  of  which  are 
adopted  in  the  last  act,)  the  bankrupt  was  to  request 
payment  of  the  surplus  from  his  assignees;  but  as  no 
request  was  actually  made  before  the  passing  of  the 
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6  Geo.  4.  c.  16«,  no  interest  vested  in  the  bankrupt,  and        1828. 
the  surplus  became  liable  to  the  demands  of  the  simple        

contract  creditors  under  the  regulations  of  that  act.  She^rd. 

In  the  matter 
of 
Besides,  the  words  in  the  135th  section,  ^^  except  as      Sheparo. 

herein  is  specifically  enacted,"  shew  that  this  section  was 

not  intended  to  limit  the  operation  of  the  ]32d  section, 

which  must,  therefore,  be  considered  as  retrospective  in 

its  operation. 

Mr.  Montagu  in  reply :  — 

The  right  vests  in  the   banki'upt  the  moment  the . 
duty  is  performed.     As  soon  as  the  debts  are  paid,  the 
assignees  are  mere  trustees  for  the  bankrupt;  and  a 
previous  request  is,  therefore,  immaterial,  (a) 

The  Vice-Chancellor  :  — 

Considering  the  words  of  the  132d  and  I35th  sections 
together,  I  cannot  think  it  was  intended  that  the  former 
should  be  retrospective.  The  words  in  the  135th  section 
are,  ^^  ^ect  or  lessen  any  right,  claim,  demand,"  &c. 
Now  the  right  against  the  bankrupt  would  be  affected, 
if  the  right  were  increased.  I  think  the  simple  contract 
creditors  are  not  entitled  to  interest,  and  that  the  surplus 
must  be  paid  to  the  bankrupt. 

Ordered  accordingly. 


(a). The  bankrupt  laws   take  assignees  are  mere  trustees  for 

tbeproperty  out  of  the  bankrupt,  the  bankrupt.    Per  Sir  William 

only  for  the  purpose  of  paying  Grants  M.  R.     Charman  v.  Char^ 

his  creditors;  and  from  the  mo-  man^  14  Vet,  585, 
ment  that  the  debts  are  paid,  the 
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V.  C.  -^  parte  HELM  and  another.— In  the  matter  of 

LiNc.  Inn,  FISHER. 

AugABA5» 

1828«        T 
AVhere  upcrn  an  ^^  Hilaiy  Term  1826,  the  petitioners  oommenced  an 

Action  on  a  con-  action  of  assumpsit  against  Fisher,  for  the  sum  of  848/. 

tract  there  was     t%  •  rtm 

R  verdict  for  the  for  the  use  and  occupation  of  a  farm  and  premises.  Toe 
Priufc Mibjert'  cause  Came  on  for  trial  at  the  Lent  assizes  for  Mon- 
to  a  reference     mouth,  in  March  1826,  when  a  verdict  for  a  nominal 

l>efore  the  bank-  i.  r  « 

jiiptcy  (by  sum  was  taken  by  consent,  subject  to  a  reference*  15y 
^^*thlrt  the  ^  ^^^«^  of  reference,  bearing  date  the  25th  of  March 
costs  of  the         1826,  it  was  referred  to  two  arbitrators,  to  ascertain  the 

action  should 

abide  the  event  sum  to  be  paid  by  FUher  for  the  rent,  and  to  determine 
^d'dieaward  Other  matters  in  difference  between  the  parties,  as  to 
was  made  in       ^^  repairs  of  certain  premises ;  it  was  further  ordered, 

faTor  of  the  *  * 

plaintiff  after  that  the  costs  of  the  action  should  abide  the  ^vent  of 
the  costs  wcre^'  ^®  award,  and  be  paid  on  the  24th  of  June  then  next 
held  to  be         ensuinff ;  and  that  the  costs  of  the  reference  should  be 

proveable  under   ... 

thcoommission.  in  the  discretion  of  the  arbitrators. 


On  the  8th  of  April  1826,  Fisher  committed  an  act  of 
bankruptcy,  and  on  the  22d  a  commission  issued  against 
him,  upon  which  he  was  afterwards  duly  found  a 
bankrupt. 

On  the  28th  of  the  same  month,  the  arbitrators  made 
their  award,  determining  624/!.  to  be  due  to  the  peti- 
tioners for  rent,  and  70/.  to  the  bankrupt  for  repairs, 
and  directing  that  the  petitioners  should  be  at  liberty 
forthwith  to  enter  a  verdict  for  554/.  ]8«.  lOc/. ;  and  that^ 
of  the  costs  of  the  reference  and  award,  one  moiety 
should  be  pai^  by  the  petitionei's,  and  the  other  moiety 
by  the  bankrupt.  The  arbitiators  further  directed,  that 
if  the  banki*upt  should  make  default  in  payment  of  the 
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said  sum  of  554/.  IBs.  lOd.  as  therein  stated,  viz.  the        1828. 

sam  of  242/.  9$.  5c/.,  being  the  first  instalment,   (after        ""^^ 

deducting   the   said  sum  of  70/.   for  repairs,)  on   the         Helm 

second  day  of  May  then  next;  the  costs  of  the  action  on    "nd  another. 
.  11         ^    T  .  II  ^  In  the  raatur 

the  24th  day  of  June  then   next ;    and   the  sum   of       _  of 

8]2iL  9«.  5c/.,  together  with  his  moiety  of  the  costs  of 
the  reference  and  award,  on  the  2d  day  of  November 
then  next;  it  should  be  lawful  for*  the  petitioners,  from 
and  after  any  such  defisiult  as  aforesaid,  to  enter  up  final 
judgment  against  the  bankrupt,  for  the  whole  or  either 
of  the  said  several  sums  of  money  as  the  same  might 
then  remain  due,  and  to  levy  the  amount  thereof  in  the 
usual  way,  by  process  of  the  Court  of  King's  Bench. 
On  the  13th  May  1826,  the  bankruptcy  was  advertized 
in  the  Gazette ;  and  the  bankrupt  having  made  defiiult 
in  payment  of  all  the  sums  awarded,  the  costs  of  the  pe- 
titioners were  taxed  at  73/.  Ws.  2c/.,  and  final  judgment 
was  entered  up  for  554/.  \%s.  10c/.  damages,  and 
73/.  11 «.  2c/.  costs,  amounting,  together,  to  628/.  10«.,  which 
sum  the  petitioners  applied  *  to  prove  under  the  commis- 
sion ;  but  the  commissioners  having  refused  to  admit  any 
prcx>f  for  the  said  sum  of  73/.  Ws.  2d.  costs,  this  petition 
was  presented,  praying  for  leave  to  prove  the  same. 

Mr.  Sugden  and  Mr.  Montagu  for  the  petition  : — 

The  question  is  simply  whether,  when  there  is  a 
verdict,  subject  to  a  reference,  before  the  bankruptcy, 
upon  an  action  on  a  contract,  and  the  award  is 
made  after  the  bankruptcy,  the  costs  are  proveable? 
In  ex  parte  Poucher  (1824),  1  G.  Sf  J.  385,  it  was 
decided  that,  where  the  verdict  is  before  the  bankruptcy, 
in  an  action  on  a  contract,  the  costs  are  proveable, 
although  judgment  is  not  signed  until  after  the  bank- 
ruptcy.    In  that  case,  the  Vice- Chancellor,   (Sir  John 

F  4 


Fisher. 
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1828.        Leachj)  said^  ^<  It  seems  to  me,  upon  authority  as  well 

as  upon   principle,  that  where,  in  an   action  founded 

Helm        upon  contract,  there  is  a  verdict  before  bankruptcy,  and 

and  another,   judinnent  afterwards,  there  the  costs,  de  incremerUo.  are 
In  the  matter  J   ^^  '  ^    '  ' 

of  proyeable,  having,  in  eiFect,  been  incorporated  with  the 

existing  debt  by  the  verdict,  though  not  ascertained  in 
amount  till  the  judgment  (a) ;  and  that^  notwithstanding 
the  case  of  Longford  v.  Ellis  (6),  which  is  indeed  opposed 
by  that  of  Walker  v.  Sherlock  (c),  there  is  in  this  respect  a 
distinction  between  a  verdict  in  tort,  and  a  verdict  in 
contract;  that  in  tort  there  is  no  debt  whatever  with 
which  the  costs  can  be  incorporated  until  the  judgment.'^ 

In  Greenway  v.  Fisher^  7  B.  Sf  C.  437,  (which, 
although  decided  in  1827,  after  the  new  bankrupt  act 
came  into  operation,  depended  upon  the  law  under  the 
old  acts,)  it  was  determined  that,  where  a  verdict  in 
trover  was  obtained  in  vacation,  before  an  act  of  bank- 
ruptcy committed  during  term  time,  upon  which  a  com- 
mission issued  during  the  term,  and  final  judgment  was 
signed  after  the  bankruptcy,  but  in  the  same  term,  the 
costs  were  proveable,  as  the  judgment  related  to  the  first 
day  of  the  term.  Such  is  the  disposition  of  the  Court  to 
admit  the  proof  of  costs,  and  which  it  seems  to  have  been 
the  intention  of  the  legislature  by  6  Geo.  4.  c.  16.  s.  58. 
to  permit  in  all  cases. 

In  the  present  case  the  action  was  on  a  contract,  and 
the  verdict  was  given  before  the  commission,  subject  to 

{a)In  ex  parte  Charles,  14  Eatt,  are  accessorial  to  the  damages 

fiOS,    Lord  Ellcnborough    said:  found  for    the  plaintiff  at  the 

"  The   costs  taxed  at  law  are  trial." 

only  an  extension  of  those  for  (Jb)  Cited  1 1  Ve$.  652. 

which  the  verdict  is  taken;  the  (c)  Cited 3  ^"tiV,  270. 272. and 

subsequent  order  for  taxation  is  u  Vei.dSl, 
only  for  costs f/r  incremcnio,yft\\\Q\i 


FiBHXR. 
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ah  award,  which  award,  when  made,  referred  back  to  the        1828. 
verdict.     The  case,  therefore,  of  ex  parte  Poucherj  in 

.  .  Ex  parte 

which  all  the  previous  decisions  were  reviewed,  governs         Helm 
this  question,  and  shews  that  the  costs  are  proveable.         i*"  th^^^'attcr 

of 
Mr.  Hose  for  the  respondents : — 

The  case  of  ex  parte  HiU,  1 1  Ves.  646,  in  which  all 
the  authorities  are  most  fully  examined  by  Lord  Eldon^ 
and  which  may  be  called  a  treatise  on  the  law  of  costs, 
determines,  that  a  verdict,  after  the  bankruptcy,  for  an 
antecedent  debt  by  contract,  does  not  entitle  the  plaintiff 
to  prove  for  the  costs  on  the  judgment  which  he  after* 
wards  signs ;  it  is  not  the  verdict,  but  the  judgment 
which  creates  the  debt.  That  the  verdict  does  not  create 
the  debt  is  evident,  not  only  from  the  nature  of  a  verdict, 
hut  from  ex  parte  Charles^  16  Ves.256;  and  14  JBcw^,  197. 

It  is  most  material  that  the  Court  should  advert  to 
what  is  said  by  Lord  Eldon  in  ex  parte  Hilly  in  review- 
ing the  cases  of  ex  parte  Todd^  Walker  v.  Sherlock,  and 
Graham  v.  Benton  (a),  because  it  may  be  fairly  inferred, 
from  the  tenor  of  his  observations,  that  the  conclusion 
of  his  mind  was  agdnst  the  proving  of  costs  whenever  the 
bankruptcy  occurs  between  the  verdict  and  judgment, 
and  that  in  this  respect  his  opinion  was  supported  by  the 
decisions  of  Lord  Henley  and  Lord  Thurlow.  The 
question,  whether  the  demand,  against  the  bankrupt,  for 
these  costs,  is  not  barred  by  the  certificate,  is  immaterial, 
because  it  does  not  follow  that,  if  barred,  they  are  prove- 
able under  the  commission.  This  may  be  inferred  from 
the  judgments  of  Lord  Eldon  in  ex  parte  Hill,  of  the 
Vice-Chancellor  in  ex  parte  Poucher,  and  from  other  cases. 


(a)  Sec  1 1  Ves.  pages  652,  655,  &c. 
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1888.  The  words  of  the  6  Geo.  4.  c  16.  s.  58.  are,  <<  that 

-,  if  any  plaintifF,  in  any  action  at  law  or  suit  in  equity,  or 

HsLM        petition  in  bankruptcy  or  lunacy,  shall  have  obtained  any 
and  another,  judgment,  decree,  or  order,  against  any  person  who  shall 
of  thereafter  become  bankrupt,  for  any  debt  or  demand  in 

itBSR.  respect  of  which  such  plaintiff  or  petitioner  shall  prove 
under  the  commission,  such  plaintiff  or  petitioner  shall 
also  be  entitled  to  prove  for  the  costs  which  he  shall  have 
incurred  in  obtaining  the  same,  although  such  costs  shall 
not  have  been  taxed  ft  {tie  time  of  the  bankruptcy/^ 
Can  any  thing  be  clearer  than  the  words  of  this 
clause  ?  Here  there  was  a  verdict  for  a  nominal  sum, 
subject  to  an  award,  which  was  not  made  until  after  the 
commission  issued.  It  can  never  be  maintained,  there- 
fore, that  the  sum  due  was  ascertained  by  the  verdict  in 
this  case. 

The  decision  in  ex  parte  Poueher  can  hardly  be 
reconciled  with  the  opinions  expressed  by  Lord  Eldon  in 
ex  parte  Hill;  but,  even  supposing  that  it  can,  this 
material  distinction  must  be  observed,  that  in  ex  parte 
Poueher  the  verdict  ascertained  the  exact  debt  due  to 
the  plaintiff,  whilst  here,  the  verdict  was  taken  by  consent 
for  a  nominal  sum,  subject  to  an  inquiry,  which  was  not 
terminated  when  the  commission  issued. 

Mr.  Sugden  in  reply : — 

In  the  case  of  ex  parte  Hill  both  the  verdict  and 
judgment  were  after  bankruptcy,  and  the  opinions  there 
expressed  by  Lord  EUkm  must  be'  considered  with 
.  reference  to  the  subject  matter;  but  the  concluding 
paragraph  of  the  judgment  appears  to  me  to  warrant 
an  inference,  that  where  there  is  a  verdict  prior  to  the 
bankruptcy,  and  the  judgment  afterwards^  tlie  costs  are 
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proveable.     The  opinions  of  Mr.  Baron  HvUock  in  his        1828. 
work  on  costs,  of  Mr.  CuUen  in  his  work  on  the  bank- 
rupt  laws,  p.  105,  and  the  cases  there  dted,  Af/lett  v.         Hblm 

Harford,  BL  1317,  ex  parte  Simson,  3  Bro.  46,  are  also  if^^^'^j^^ 
authorities  in  support  of  this  application.  of 

The  58th  section  of  the  late  act  does  not  apply  to.  a 
case  like  the  present,  and  can  never  be  held  to  exclude 
the  petitioners,  because,  by  the  law  before  and  inde* 
pendently  of  the  statute^  the  costs  are  to  be  referred 
back  to  the  verdict,  and  the  verdict  being  proveable^  the 
costs  must  be  proved  also. 

The  case  stood  over  for  judgment.     On  this  day  the    ' 
Vice-Chancellor,  after  having  stated  the  facts  and  the    August  15. 
different  dates,  said :  — 

I  should  have  thought  the  costs  proveable,  even  without 
the  authority  ciex parte  Poucher;  but  since  that  decision 
all  doiibt  appears  to  me  to  be  removed.  The  order, 
therefore^  must  be  made,  that  the  costs  be  proved ;  and 
let  the  costs  of  this  petition  be  paid  out  of  the  estate. 

Ordered  accordingly,  (a) 


(a)  In  the  recent  case  of  Hat^  order  of  reference  and   taxing 

weil  V.  Thorogood^  7  J3.^  C,  705,  costs,  and  signing  judgment,  the 

where  a  cause  and  all  matters  of  plaintiff  became  bankrupt,  it  was 

difierence  were  referred  at  Nisi  decided  that  the  amount  of  the 

Prius  to  an  arbitrator,  and  he  taxed  costs  did  not  constitute  a 

found  that  a  sum  of  money  was  debt  proveable  under  the  com- 

due  from   the  plaintiff  to   the  mission,  and  that  the  bankrupt 

defendant,  and  ordered  that  sum  was  not  discharged  as  to  that 

to  be  paid   to  the  latter,  and  debt  by  his  certificate, 
between  the  time  of  making  the 
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L.  C.  Ex  parte  MORLAND.  —  In  the  matter  of  PYNE- 

August  19, 

.     '  1  HIS  was  a  petition  by  an  assignee  for  permission  to 

under  particular  bid  at  a  sale  of  part  of  the  bankrupt's  estate^  or  that  he 

^«nnitted  t^id  i^^^^t  be  discharged  from  b^ing  assignee.    The  estate 

at^sdeofthe  \^  heea  previously  offered  for  sale  by  public  auction, 

estate,  his  soli-  but  no  bidder  appeared. 

citor  not  having 
themanagement 

of  the  sale.  j^r.  Knight  for  the  petition. 

Mr.  Montagu,  for  the  respondents,  consented  to  such 
order  as  the  Court  might  please  to  make. 

The  Lord  Chancellor  :  — 

Although  in  general  an  assignee  ought  to  be  removed 
before  he  can  be  permitted  to  bid,  yet  in  the  present  case, 
as  no  doubt  can  be  entertained  of  the  respectabiliQr  of 
the  petitioner,  and  as  the  respondents  not  only  consent, 
but  are  desirous  that  Mr.  Morland  should  continue 
.assignee,  let  him,  without  being  removed,  bid  at  the 
sale.  His  solicitor,  however,  must  not  have  the  conduct 
or  management  of  the  sale. 

Ordered  accordingly. 
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Ex  parte  GRANT.  —  In  the  matter  of  GRANT.  V.  C. 

LiNc.  Inn, 

IHE  petition  stated  that  at  a  dividend  meeting  on  the  ^^^^^f^^^' 

23d  of  January  1819,  a  claim  for   the  sum  of  2,000/.  ^     ^.  .  /  , 

J  ^  '  At  a  dividend 

was  preferred  and  entered  on  behalf  of  the  corporation  meeUng  under 

of  the   Royal  Exchange  assurance  company ;  that  the  against  a.,  a 

commissioners  ordered  a  dividend  of  4>8.  in  the  pound  to  f^™  ^"i  ?",^ 

*^  ^  tered  on  behalf 

be  paid  (according  to  the  usual  form)  ^^  to  all  the  said  of  B.,andasum, 

bankrupt's  creditors  who  have  proved  their  debts,  and  appropriated  in 

mito  the  claimants  when  they  shall  have  substantiated  Je  hands  of  C, 

•^  thesoleaangnee, 

their  claims,  in  proportion  to  their  several  debts;"  that  to  answer  cven- 

D,  Campbell,  the  sole  assignee,  was  authorised  to  retain  amount  of  the 

in  his  hands,  for  the  creditors  and  claimants,  the  sum  ^^^  ^^ 

of  3,204/.  IBs.  4df. ;  that  on  the  4th  of  March  1819  a  claimed.    But 

commission  of  bankrupt  issued  against  Campbellj  when  it  of  B.  was  per- 

appeared  that  he  had  appropriated  to  his  own  use  the  ^^  c^^xJu. 

greater  part  of  the  said  sum  of  3,204/.  IBs.  4c/. ;  that  the  applied  the 

money  so  placed 

creditors  of  Grant  who   had    proved,    but   who.   had  in  his  hands, 

neglected  to  receive  their  dividends,  afterwards  proved  ^tnipt:* 

for  the   same  as  debts  under   the  commission   airainst  Held,  that  B. 

*^  was  not  entitled 

Campbell;  that  on   the  20th  of  March  1819  another  to  recover  from 

meeting  was  held  under  Granfs  commission,  when  the  his  proportion 

present  petitioner  was  appointed  assignee  in  the  place  of  the  sum 

*  *  ^  *^  °  *^  appropriated  in 

o(  Campbell ;  that  at  this  meeting  no  person  attended  the  hands  of  c. 

to  establish  the  claim  of  the  Royal  Exchange  assurance  ^  himr^^ 
'company ;  but  that  at  a  subsequent  meeting,  held  on  the 
Uth  of  April  1826,  the  corporation  proved  for  the  sum 
of  2,000/1  upon  a  bond  into  which  the  bankrupt  had 
entered  as  surety  for  a  third  person ;  that  the  commis- 
sioners then  proceeded  to  declare  a  further  dividend 
under  Grants  commission;  and  having  first  directed 
that  the  dividend  of  4«.  in  the  pound  should  be  paid  to 
the  corporation  out  of  the  assets  realized  by  the'peti- 
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1828*       doner  subsequent  to  his  appointment  as  assignee^  they 

ordered  that  a  further  dividend  of  2«.  6(L  in  the  pound 

Grant.       should  be  paid  to  all  the  creditors  (including  the  corpo- 
In  the  matter  nation)  who  had  proved  against  Grants  estate. 


Grant. 


The  petitioner  submitted,  that  the  order  of  dividend 
of  the  2Sd  of  January  1819,  of  the  sum  of  3,204/.  13«.  \d^ 
was  a  specific  appropriation  of  that  sum,  and  that  the 
Royal  Elxchange  assurance  company  were  not  entitled 
to  resort  to  the  assets  of  the  bankrupt  Grcmt  for  any 
part  of  the  dividend  of  4«.  in  the  pound. 

The  petition  prayed  that  the  commissioners  might  be 
directed  to  review  their  order  of  dividend  of  the  1 1th 
of  April  1826. 

Mr.  Home  and  Mr.  Tresbve  for  the  petition :  — 

The  Royal  Exchange  assurance  company  applied  to 
the  commissioners  to  be  admitted  claimants,  and  they 
were  admitted:  the  eflPect  of  such  admission  was  to 
secure  part  of  the  assets  for  the  purpose  of  meeting 
their  demand,  so  soon  as  that  demand  should  be 
perfected  into  a  proof.  This  made  it  a  trust  fimd 
in  the  hands  of  the  assignee,  for  the  benefit  of  the  cor- 
poration. 

The  claim  in  question  was  afterwards  matured  into  a 
proof;  but  were  not  all  the  creditors  bound  to  the  ap- 
propriation made  in  the  first  instance  on  behalf  of  the 
company  ?  The  effect  <^  the  order  of  dividend  was  to 
separate  a  sum  equivalent  to  4«.  in  the  pound  on  die 
amount  of  the  claim  firom  the  bulk  of  the  estate ;  and  no 
creditor^  s&er  the  entry  of  the  daim,  could  have  been 
heard  against  the  company  to  question  that  appropri- 

4 
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ation.  Supposing  new  creditors  had  appeared,  they  18S8 
would  not  have  been  entitled  to  divide  any  part  of  the  jc.*""" 
fund  so  appropriated.  Common  justice,  then,  requires  Grani 
that  it  should  not  be  considered  an  appropriation  for  ^"  ^®^^' 
their  benefit,  without  entailing  with  it  the  ordinary  con-  Grant 
sequences  of  an  appropriation.  The  question,  therefi)re, 
reserves  itself  into  this :  whether  there  was  or  was  not 
an  appropriation  ?  for  if  there  was,  the  loss  must  fall 
upon  the  claimants,  and  they  should  prove  for  the 
amount  under  the  commission  against  Campbell,  We 
contend  that  the  clium  entered  and  the  order  of 
dividend  amounted  to  an  appropriation.  Formerly 
when  a  claim  was  matured  into  a  proof,  an  action 
might  have  been  maintained  upon  an  order  of  dividend ; 
but  the  statute  of  the  49th  Geo.  3.  c.  121.  took  away  the 
right  of  action,  and  gave  in  the  place  of  it  a  right  to 
petition  —  a  right  in  the  creditor  to  come  to  the  Court 
by  petition,  in  the  nature  of  an  action  for  money 
had  and  received  to  his  use,  and  to  call  for  the 
aliquot  part  ordered  to  be  paid  to  him.  If  the 
assignee  Campbell  had  died,  the  corporation  must  have 
taken  their  remedy  against  the  executors,  and  if  he 
had  died  inKolvent,  they  could  not  have  resorted  to 
the  estate  of  Grant.  It  appears,  then,  in  any  way  of 
▼iewing  the  question,  that  the  proper  course  for  the 
Royal  Exchange  assurance  company  to  have  pursued 
was,  either  to  have  proved,  or,  if  not  in  a  situation  to 
have  proved,  at  least  to  have  preferred,  a  claim  against 
the  estate  of  Campbell  for  their  share  of  the  dividend 
a{qiropriated  in  his  hands  at  the  time  of  his  bank- 
ruptcy. 

The  last  cnrder  of  dividend,   therefore,  was  clearly 
wrong,  and  ought  to  be  rescinded. 
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1828.  Mr.  Bickersteth  for  the  respondents :  — 

^GhAST^  The  claim  preferred  here  was  for  the  sum  of  2,000/. ; 

In  the  matter  and  to  pay  the  dividend  of  4fS,  in  the  pound,  a  sum  was 
Geant.  ^^^  ^  ^^  hands  of  the  assignee  sufficient  to  answer  the 
amount  of  the  sums  proved,  and  the  amount  claimed 
by  the  corporation.  Then  a  commission  issued  against 
the  assignee,  who  retained  in  his  hands  at  the  time  the 
greater  part  of  the  money  so  appropriated  for  the  dis- 
charge of  the  sums  proved  and  claimed.  Can  it  be 
said  that  this  was  a  specific  appropriation  for  the  Royal 
Exchange  company?  Their  claim  might  never  have 
been  perfected  into  a  proof.  The  debt  arose  upon  a 
bond  into  which  Grant  had  entered  as  a  surety;  and 
until  the  account  between  the  company  and  the  principal 
obligor  was  arranged,  it  was  of  course  impossible  to 
ascertain  whether  there  would  ever  be  a  right  to  prove 
against  this  estate.  Whilst  this  uncertainty  existed,  it 
is  impossible  to  maintain  that  the  appropriation  of  a 
gross  sum  by  the  commissioners'  order,  to  answer  even- 
tually the  sums  proved  and  claimed,  can  be  recognized 
as  a  specific  appropriation  of  a  particular  sum  for  the 
corporation. 

With  regard  to  the  supposed  remedy  against  the 
bankrupt  assignee,  it  is  clear  that  until  the  claim  of  the 
company  was  perfected  into  a  proof  under  Grant's  com- 
mission, there  could  be  no  right  to  prove  under  the 
commission  against  Campbell  for  the  sum  lost  in  his 
hands.  It  is  equally  clear  that  there  was  no  negligence 
on  the  part  of  the  company  in  perfecting  their .  proof, 
because,  independently  of  the  necessity  of  first  settling 
their  accounts  with  the  person  for  whom  Grant .  was 
surety  under  the  bond,  there  was  not  in  fact  any.  inter- 
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Tening  meeting  between  the  23d  of  January  1819  and        1828. 
the  bankruptcy  of  Campbell^  at  which  the  claim  in  ques- 
tion  could  have  been  perfected  into  a  proof.     The  Royal       Grant. 
Exchange  company  were  never  in  a  situation  to  demand  ^"  '"^  matter 
any  dividend  from  Campbell ;   and  the  commissioners       Grant. 
decided  correctly  that  the  sum  lost  by  his  failure,  so  far 
as  regards  this  claim,  was  a  loss  which  properly  fell  upon 
the  estate  of  Grant. 

The  Vice  Chancellor  :  — 

It  is  not  necessary  to  consider  whether  the  Royal 
Exchange  company  had  a  right  of  action  or  a  right  to 
petition  against  Campbell  at  die  time  of  his  failure. 
That  point  does  not  appear  to  me  to  be  essential  to  a 
just  consideration  of  the  question.  In  consequence  of 
the  application  made  by  the  corporation  to  the  commis- 
sioners, a  separation  of  the  assets  was  directed  for  their 
benefit,  and  a  sum  appropriated,  in  the  hands  of  the 
assignee,  to  answer  their  claim  so  soon  as  it  should  be 
perfected  into  a  proof.  The  result  of  their  application 
has  been,  that  the  sum  so  appropriated  for  them  has.  been 
lost  in  the  hands  of  the  assignee ;  and  I  think,  therefore^ 
that  the  Royal  Exchange  assurance  company,  and  not 
the  estate  of  the  bankrupt  Grant,  ought  to  bear  the  loss 
sustained. 

The  prayer  of  the  petition  must  be  granted. 

Ordered  accordingly,  {a) 


(a)  See  ex  parte  Wackerbaih,  2  G/.  4* «/.  1 5 1 . 


Vol.  hi.  g 
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L.C.  Ex  parte  JOHNSTONE.  —  In  the  matter  of 

LiNc.  Inn,  STEVENS, 

October  2b, 

1828.  ^  ^N  action  having  been  commenced  by  the  messenger 
An  applicmtioii  against  the  petitioning  creditor,  it  became  necessary  for 
M  OTdM°to**^  him  to  have  the  proceedings  requisite  to  support  the 
enrol  the  pro-     commission  enrolled. 

ceedings,  under 
6  Geo.4.  c.  16. 

otfpetia^  He  first  took  out  a  summons  in  the  action  for  the 

Audgneeswho  petitioning  creditor,  who  was  also  assignee^  to  shew 

roquestof  par-  cause  why  the  commission,  adju^cation^  and  assignment 

^^^J^J^IJ^'  should  not  be  enrolled ;  but  the  Court  of  Common  Pleas^ 

oe(^gs,  which,  considering  that  they  had  no  jurisdiction,  dismissed  the 

6  Geo.  4.  c.  16.,  application  with  costs. 

tliey  were 
bound  to  pro- 
duce on  a  sub-        Hg  xheoi  Served  the  petitioning  creditor  and  assisrnee 

poena  duces  ,  .  . 

tecum,  refuse    ,  with  the  following  notice :  — 

at  the  peril  of 

<^  Take  notice,  that  you  are  required  immediately  to 
enrol  or  cause  to  be  enroUed  the  commission  of  bankrupt 
bearing  date  on  or  about  the  6th  day  of  June  1826, 
awarded  and  issued,  under  the  great  seal  of  Great  Britainj 
against  Thomas  Stevens  of  Weston-street,  Southwark, 
baker,  the  adjudication  of  bankruptcy  under  the  said 
commission,  and  the  assignment  of  the  personal  estate 
and  effects  of  the  said  bankrupt  from  the  major  part  of 
the  commissioners  named  in  the  said  commission  to  you, 
I  hereby  undertaking  to  bear  and  pay  the  expence  of 
such  enrolment ;  and  I  hereby  further  give  you  notice, 
that  unless  the  said  commission,  adjudication,  and  assign- 
ment are  immediately  enrolled,  I  shall  apply  to  the 
Lord  Chancellor  of  Great  Britain  on  Wednesday  next 
the  18th  day  of  June  instant,  or  so  soon  after  as  counsel 
can  be  heard,  for  an  order  to  compel  you  to  enrol  die 
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same^  and  that  you*  may  pay  the  costs  of  that  applica^        1828. 
tioD.    Dated  the  1  Itb  day  of  June  1828."  ^ 

.    '^  E»  parte 

Johnstons. 

T  r  -.!-•        ^  ^  J     -.     I"^  ^^  matter 

In  pursuance  of  this  notice,  a  motion  was  made  to  of 

the  Lord  ChanceUor,  ex  parte,  by  Mr.  Bose,  on  behalf      Stevkhi. 

of  the  messenger,  for  an  enroknent,  which  was  ordered 

accordingly. 

The  present  application  was  to  rescind  the  order  so 
made  on  motion. 


Mr.  Montagu  for  the  petitioning  creditor  and  assig- 
nee:— 

The  Court  has  not  any  jurisdiction  to  order  an  enrol- 
ment on  motion.  The  only  mode  of  proceeding  before 
the  Lord  Chancellor,  in  bankruptcy^  is  by  petition,  and 
disobedience  to  an  order  on  motion  is  not  a  contempt. 
A  reMorgan,  1  Base,  192 ;  ex  parte  Gitton,  Buckj  549  ; 
m  reHarifyy  6  Mad.  252.  The  only  exceptions^  which 
in  fact  prove  the  rule,  are  applications,  when  the  conunis- 
aoD  has  not  been  opened,  to  make  some  alteration,  in 
order  to  give  effect  or  validity  to  the  commission ;  or  in 
favour  of  liberty,  for  a  prisoner  to  be  discharged  from 
an  arrest,  whether  he  has  been  improperly  taken,  or  is 
entitled  to  his  discharge  by  certificate.  Wall  v.  Atkinson^ 
2  Ba^  196 ;  or  applications^  from  necessity,  that  service 
of  the  petition  at  the  last  place  of  abode  may  be  good 
service^  ex  parte  Anderson,  Buck,  38 ;  ex  parte  Peyton, 
Buckj  200 ;  or,  where  there  is  a  petition  in  Courts  for 
permission  to  amend  it^  or  to  amend  the  order  made 
upon  it  before  it  is  drawn  up  at  the  secretary's  office. 

Such  is  Ae  general  mode  of  proceeding  in  bank- 
ruptcy ;  and  the  question  is,  whether  by  6  Geo,  4.  c.  16. 

g2 
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1828.        8.96.  any  alteration  has  been  directed  in  this  mode  of 

„  proceeding  in  cases  where  enrolment  is  required. 

Ex  parte      r  &  -^ 

Johnstone. 
In  the^matter       ^1,^  ^^^^  ^f  ^^  g  q^  ^^  ^  1^  g^  95^^  so  far  as  they 

Stbtsns.  are  material  to  the  present  question,  are  as  follows :  — No 
commission,  adjudication  of  bankruptcy,  assignment  of 
personal  estate,  or  certificate,  "  shall  be  received  as 
evidence  in  any  court  of  law  or  equity,  unless  the  same 
shall  have  been  first  so  entered  of  record  as  aforesaid ; 
and  every  such  instrument  shall  be  so  entered  of  record 
upon  the  application  of  or  on  behalf  of  any  person  inte- 
rested therein^  and  on  payment  of  the  several  fees  afore- 
said^ without  any  petition  in  writing  presented  for  that 
purpose ;  and  the  Lord  Chancellor  may,  upon  petition, 
direct  any  depositions^  proceedings,  or  other  matter 
relating  to  commissions  of  bankruptcy^  to  be  entered  cif 
record  as  aforesaid.''  The  object  of  this  clause  was  not 
to  alter  the  mode  of  proceeding  before  the  Lord  Chan- 
cellor when  enrolment  was  necessary,  but  to  enable 
assignees,  and,  possibly^  other  parties,  to  require  the 
officer  in  the  enrolment  office  to  enrol  without  a  petition, 
which,  by  the  5  Geo.  2.  c.  30.  s.  4L,  he  was  not  autho- 
rized to  do  without  an  order  made  by  the  Lord  Chan- 
cellor upon  petition. 

But  when  an  application  to  the  Court  is  necessary, 
whether  it  be  to  compel  the  officer  of  enrolments  to 
enrol,  supposing  he  should  refuse;  or  tlie  assignees  to 
produce  the  proceedings  for  the  purpose  of  enrolment ; 
or  to  procure  an  enrolment  of  any  other  part  of  the  pro- 
ceedings ;  —  in  all  these  cases  the  necessity  of  a  petition 
is  expressed  by  the  words  of  the  act. 

The  same  point  was  decided  by  the  Court  in  anodier 
bankruptcy  a  few  days  since. 
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Mr.  Base,  contrct,  contended^  that  as  an  application  to  ]  828. 

enrol  might  be  made  to  the  officer  without  a  petition,         

the  expence  and  delay  attendant  upon  a  petition  was  Johnston 

intended  to  be  obviated  by  authorizing  the  same  sum-  ^"  ^^®  iP*^ 

mary  mode  of  proceeding,  namely,  an  application  to  the  Stevens 
Court  on  motion. 

The  Lord  Chancellor  :  — 

The  object  of  the  clause  was  to  enable  the  officer  to 
proceed  in  certain  cases  without  any  order ;  but  where 
an  application  to  this  Court  is  rendered  necessary,  there 
is  no  enactment  to  alter  the  ordinary  mode  of  proceeding 
before  this  Court  in  bankruptcy,  which,  except  in  a  few 
cases  of  necessity,  has  been  always  by  petition. 

The  order  made  on  motion  was  accordingly  re;scinded. 

A  petition  was  then  presented  by  the  messenger,  on  November 
the  hearing  of  which  the  Lord  Chancellor  said :  — 

Whenever  an  action  is  pending,  those  proceedings, 
namely,  the  commission,  adjudication,  and  assignment, 
which  the  assignees  were  compellable  to  produce,  before 
the  late  statute,  upon  a  subpoena  duces  tecum,  they  ought 
to  have  enrolled  at  the  request  of  the  parties  interested, 
without  driving  them  to  the  necessity  of  applying  to  the 
Court ;  and  if  this  be  refused  by  the  assignees,  I  wish  it 
to  be  understood  that  their  refusal  will  be  at  the  peril  of 
costs. 

In  this  case   the  assignees  were  bound  to  have  the 

proceedings  in   question   enrolled,    because   the   party 

appl3ang  was,  before  the  late  act,  entitled  to  have  them 

produced  for  the  purpose  of  being  given   in  evidence. 

The  prayer  of  the  petition  must,  therefore,  be  granted, 

and  with  costs. 

g3 
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V-  C.  Ex  parte  RANDLESON.  —  In  the  matter  of 

XiNC.  Inn,  HOBSON. 

October  2^7, 

1828.        J 
A.,  being  agent  IN  the  month  of  April  1826  a  commission  issued  against 

partner  in  Uie  Thomos  Hobson  of  Carlisle,  under  wliich  he  was  duly 
Leith  Banking  fo^jid  a  bankrupt.  Shortly  after,  a  proof  to  the  amount 
opened  an  office  ^f  11^7222.  I2s.  44.  was  made  by  Archibald  Sooty  of  the 
circulated  there  Same  placei  banker,  on  the  alleged  balance  of  a  cash 
SotM*Sawn  by  account,  and  in  respect  of  bilk  discounted  by  him  for 
the  company's    ^g  bankrupt :  but  some  doubt  having  afterwards  arisen 

cashier  in  Scot-  ^  ^ 

land,  and  made  as  to  the  validity,  in  point  of  law,  of  the  whole  or  part 
Sarer^on  *  ^^  ^^^  ^^^^  proved,  various  examinations  were  taken 
demand,  at  the    before  the  commissioners,  and  subsequently  the  present 

company  8  m.  ,/  r 

office  in  Leith:  petition  was  presented,  praying  that  the  proof  in  question 
was  ki  violation  might  be  either  expunged  or  reduced  in  amount. 

of  the  statutes 
passed  fbr  the 

protection  of  It  appeared  in  evidence,  that  in  the  month  of  January 

England,  uid  1^25  Scot,  who  had  previously  carried  on  business  at 
fo!^ded*on  Langholm,  in  Scotland,  as  the  agent  of  the  "  Leith 
notes  so  issued,  Banking  Company,"  came  to  reside  at  Carlisle,  and 
Sunder  a^"^^'  opened  an  office  there ;  that  it  was  customary  for  him  to 
^D^ission  of    receive  weekly,  and  sometimes  oftener,  for  the  purpose 

of  circulation,  large  parcels  of  notes  of  the  ^'  Leith 
Banking  Company,''  which  varied  m  amount  ftx)m  1/.  to 
5/.,  were  signed  by  the  accountant  and  cashier  of  the 
company,  and  made  payable  to  the  bearer  on  demand 
at  the  company's  office  in  Leith ;  that  Scot  received  a 
fixed  salary  of  1,2502.  per  annum,  out  of  which  be  de- 
frayed all  the  expences  of  the  business  at  Carlisle ;  that 
(the  profits  arose  firom  the  interest  obtained  iipba  die 
notes  issued ;  that  an  account  of  all  transactions  was 
.transmitted  weekly  to  the.  company,  but  that  Scot  was 
responsible  to  them  for  any  losses  incurred ;  that  Scot 
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was  in  the  habit  of  drawing  upon  the  bankers  of  the        1828. 

company  in  London ;  that  by  their  orders  his  bills  were 

fipom  time  to  time  duly  honoured ;  and  that  the  sums    Ranolbsoh. 

advanced  to  the  bankrupt,  in  respect  of  which  the  proof  ^"  ^*  roattet 

was  made,   were  partly  composed  of  such  notes  and    ^  Hobsok. 

bills. 

It  further  appeared,  that  the  ^^  Leith  Banking  Com- 
pany'' consisted  of  more  than  six  persons  united  in 
partnership,  and  that  Scot  was  himself  a  partner  in  thq 
company ;  that  he  also  carried  on  business  at  Carlisle 
as  a  banker,  on  his  own  account,  but  had  obtained  no 
licence  for  that  purpose  from  the  stamp  office,  in  pur- 
suance of  the  55  Geo.  3.  c.  184.  s.  24. 

Mr.  Bose  and  Mr.  Knight  for  the  petition  : — 

The  question  in  this  case  is,  whether,  with  reference 
to  ilie  acts  of  parliament  passed  for  the  protection  of  the 
Bank  of  England,  this  proof  can  be  permitted  to  stand. 
It  is  dear  that  the  "  Leith  Banking  Company"  consisted 
of  more  than  six  persons ;  that  Scot  opened  an  office  at 
Carlisle  as  their  agent ;  that  the  advances  made  by  him 
to  the  bankrupt  consisted,  in  part,  of  their  notes,  payable 
on  demand ;  and  that  they  derived  the  profit  arising  from 
such  issues.     Now  by  the  statutes  in  question  (a),  which 


(«)  The  ttatntes  of  the  6  Anne,  not  be  lawful  for  any  body  con 

cS«.  •.9.,  the  15  G.  2.  C.13.  S.5.,  porate,  or  for  any  persons  united 

sod  the  SI  G.  3.  c.  60.  s.  IS.,  ex-  in    partnership,    exceeding  the 

pressly  prevent  all  other  corpo-  number  of  six,  to  borrow,  owe, 

lationt  from  owing  money  on  or  take  up  any  money  on  their 

bilk  of  exchange  or  promissory  bills  or  notes,  payable  on  demand, 

notes,  payable  at  a  less  period  or  at  any  less  time   than  six 

than  six  months  after  date ;  and  months    from    the   borrowing 

the  words  of  the  81  G.3.  c.60.  thereof." 
«.n.  are  these:  *^that  it  shall 

G  4 
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1828.        were  continued  by  the  39  and  40  Geo.  3.  c  28.,  it  was 
^"~V      enacted,  that  it  should  not  be  lawful  for  any  body  corpo- 
Randlsson.    rate,  or  for  any  persons  united  or  to  be  united  in  cove- 
n     e^matter  j^jm^g    ^^^  partnership,  exceeding  the    number  of  six 
HoBtoN.       persons,  to  borrow,  owe,  or  take  up  money  on  their  bills 
or  notes,  payable  on  demand,  or  at  any  less  time  than 
six  months  from  the  borrowiiig  thereof;  and  it  has  been 
decided  by  the  Court  of  King's  Bench,  BroughUm  v.  The 
Manchester  Water  Works  Company^  SB.SfA.  1,  that  an 
action  cannot  be  supported  on  the  acceptance  of  a  cor- 
poration in  contravention  of  this  prohibition.     Mr.  Jus- 
tice Bayleyy  in   delivering  his  judgment   in  that  case, 
expressly  said,  that  die  accepting  of  bills,  or  the  issuing 
of  promissory  notes,  payable  at  short  dates,  would  in- 
fringe upon  the  exclusive  privilege  given  to  the  Bank  of 
England  by  the  legislature.     Here  it  is  clear  that  the 
notes  of  the  Leith  Banking  Company,  issued  widiin  the 
English  border,  were  issued  in  violation  of  these  statutes, 
and  no  proof,  so  far  as  respects  them,  can  be  supported. 

But  it  is  also  shewn  that  Scot  never  had  any  licence 
from  the  stamp  office  to  issue  notes  on  his  own  account, 
in  pursuance  of  the  55  Geo.  3.  c.  184.  s.  24.  {a)    Under 


{a)  By  the  55  Geo.  3.  c  184.  allowed  to  be  re-issued  as  afore- 

s.  24.  it  was  enacted,  '*  That  from  said,  without  taking  out  a  licence 

and  after  the  tenth  day  of  Octo-  yearly  for  that  purpose,  which 

ber  one  thousand  eight  hundred  licence  shall  be  granted  by  two 

and  fifteen,  it  shall  not  be  lawful  or  more  of  the  said  commission^ 

for  any  banker  or  bankers,  or  ers  of  stamps  for  the  time  beings 

other  person  or  persons,  (except  or  by  some  persons  authorized  in 

the  Governor  and  Company  of  that  behalf  by  the  said  commis- 

the  Bank  of  England,)  to  issue  sioners  or  the  major  part  of  them, 

any  promissory  notes  for  money,  on  payment  of  the  duty  charged 

payable  to  the  bearer  on  demand,  thereon  in  the  schedule  hereunto 

herdi>y  charged  with  a  duty  and  annexed ;  and  a  separate  and 
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this  act,  therefore,  it  is  equally  dear  that  the  notes  issued  1828. 

by  Scot  were  ill^ally  circulated ;  and  it  has  been  decided  ^^ 

in  many  cases,  that  debts  founded  on  any  species  of  Randlebon. 

iU^  contract,  or  money  advanced  for  the  furtherance  ^"  the^  matter 

and  in  the  execution  of  any  illegal  contract,  cannot  be  Hobsox. 
proved  for  under  a  commission  of  bankrupt.     £r  parte 
BeBjlM.^S.lbl. 

The  proof  is  also  objectionable,  because  it  is  in  the 
name  ofScot  alone. 

Mr.  Bickersteth  and  Mr.  WhUmarsh  for  the  respon- 
dents:— 

The  objections  in  this  case  are  such  as  ought  not  to  be 
&voured  in  any  court  of  justice.  It  is  admitted  that  the 
bankrupt  received  value  for  the  whole  amount  proved, 
but  yet  the  assignees  resist  the  right  to  recover  any 
part  of  what  was  so  received.  We  do  not  deny  that 
Scot  was  a  partner  in  the  Leith  Banking  Company,  or 
that  he  did  on  many  occasions  act  as  their  agent  at 
Carlisle ;  but  he  also  carried  on  business  upon  his  own 
account,  and  the  notes  being  issued  directly  to  him  by 
the  company,  he  afterwards  dealt  with  them,  in  the 
course  of  his  trade,  by  purchasing  or  discounting  bills 
of  exchange  and  other  securities.  If,  then,  the  advances 
to  the  bankrupt  consisted  of  notes  which  had  been  pre- 
viously issued,  can  it  be  said  that  a  licence  was  necessary 
for  the  mere  purpose  of  re-issuing  such  notes?  He 
might  not  have  been  entitled  to  issue  notes  of  his  own^ 


•disdnct  licence  shall  be  taken  by,  or  by  any  agent  or  agents  for 

out  for  or  in  respect  of  every  or  on  account  of,  any  banker  or 

■town  or  place  where  any  such  bankers,  or  other  person  or  per* 

pronusfory  notes  shall  be  issued  sons.'' 
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J898*       bat  there  was  no  Reason  why  he  should  not  drculate 
-  those  which  came  to  him  from  others  in  the  ordinary 

JRanolebon.  course  of  liis  dealings.  But^  even  in  the  most  un&vour^ 
la  tbe  matter  ^yg  view,  these  transactions  fall  within  the  rule  laid 
lioiiON.  down  by  Lord  Mansfield  vx  Faikney  v.  Beywms,  4  Bwrr^ 
8,072^  distinguidb^  between  what  is  fmkm  in  9e  and 
only  nudum  prohibitum.  This  case  is  not  so  connected 
with  illegal  transactions  that  it  is  impossible  or  even 
difficult  to  disconnect  it  from  them.  Private  justice  is 
clearly  on  the  side  of  Scot ;  the  illegality,  if  any,  was 
only  malum  prohibitum  ;  and  there  was  nothing  directly 
in  the  contract  or  dealings  between  the  lender  and  the 
borrower  to  preclude  the  former  from  recovering.  JBx 
parte  Bidmer,  13  Ves.  316.  (a)     Scot  was  a  partner,  cer- 


(a)  The  distinction  adopted  192.  SeeWaemseexparteMatherf 
liy  Lord  ilfofif/StfA/ and  the  Court  3  Fet.  375.;  WM  y.  Brooke, 
i>f  King's  Bench  in  Faikneyv.  3  Taunt,  18;  OUley  v.  Brqwm, 
ReynoutfA Burr.2fi72,hetweea  1  Ball  4*  B.  366;  lAghffooi  v. 
malum  prohibUum  and  malum  in  Tenanl,  1  Bo»,iPul.  SS4\  and 
ttf,  was  recoguixed  by  Sir  William  Langton  y .  Hughei,  I  M.  4rS>  593. 
Black$ione  in  his  Commentaries,  In  the  recent  case  of  Ca»' 
vefl.iy.  p.  8.9  in  the  case  of  P«<rie  mm  v.  Bryce,  5  B.  ^  A.  179, 
V.  ira»iiiiy,5T.i?.4l8,andafter-  all  the  authorities  were  fnlly 
wards  by  Lord  j&r«Hiie  in  «jrjpar<tf  examined  and  discossed  ;  and 
Bulmer,  13  Fei.  316.  See  also  Lord  Tenlerden,  in  deliyeriiig 
Farmer  y.  Ruuell^  1  Bo$.  ^  Put,  the  judgment  of  the  Court  of 
"996;  and  Steen  v.  Laihley^  6  T,  King's  Bench,  made  the  foUow- 
'M.&1.  ing  observadons: — **  The  pro- 

The  propriety  of  this  distinc-  priety  of  these  dedsions"  (Faik» 
tion»  howeyer,  seems  always  to  ney  y.  Reynout,  and  PHrie  ^. 
haye  been  doubted  by  Lord  Hanm^)'^  has  been  questioned 
Jufftyofi,  Petrie  y.  Hannay,  SUert  in  the  several  subsequent  cases 
y.  Lathley  and  Booth  y.  Hodgion^  that  were  quoted  on  the  part  of 
.6  T.iZ.405 ;  and  it  was  expressly  the  plaintiffi ;  and  the  disfciDctkm 
.questioned  by  Lord  Eidon  in  taken  in  the  former  of  them, 
AaAert  V.  Maxc,  S  Boi.4r  P^  between  maUm  ftrMHummmA 
37l,9ndex  parte  DameltflA  Fei.    NMrfwiJN.sr,  wafeapreflily  disa|- 
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tainly,  in  the  Leith  Banking  Company ;  but  he  was  not        1828. 
acting  as  a  partner  in  these  transactions. 

RaMDLK80K« 

The  Vice-chancellor  :  —  '°  the^tter 


There  is  no  difficaky  in  the  part  of  this  case  wfaicb 
regards  the  issuing  ci  the  notes  rf  the  ^  Leith  Banking 
Company."  It  is  admitted  by  jSco^  that  he  was  a  partner 
of  the  company^  and  as  such  he  must  have  participated 
in  liie  profit  arising  from  such  issues,  whidi  were  dearly 
in  Tiolatioa  of  the  statutes  passed  for  the  protection  of 
die  Bank  of  England.  But  as  to  that  part  of  the  debt 
lAUk  arose  from  bills  drawn  upon  London,  it  will  be 
noDessary  that  Aere  should  be  some  further  enquiry. 

Let  it  be  declared,  therefore,  that  the  proof  should  be 
reduced,  so  4iur  as  it  was  founded  <m  the  notes  of  the 
Lekh  Banking  Company  pi^able  to  bearer  on  demand^ 
which  were  issued  to  the  bankrupt  by  iSco^;  and  refer  it 
back  to  the  commissioners  to  enquire  and  state  how  and 
under  niiat  circumstances  the  remainder  of  the  debt 
daimed  was  constituted. 

• 

Ordered  acoor<&igly. 


HOHOW. 


Jowed  in  the  cate  of  Aukert  v.  bound,  in  the  adminiitratioa  of 

Mase.  Indeed,  we  think  no  such  the  law,  to  conuder  every  act  to 

distinction  can  be  allowed  in  a  be  unlawful  which  the  law  has 

court  of  law.     The  Court  is  prohibited  to  be  done.'* 


9S 


CASES  IN  BANKRUPTCY. 


L.  C. 

LiNC.  Inm, 

October  29, 

1828. 

The  pendency 
of  an  indictment 
Is  not  a  ground 
finr  deferring 
the  hearing  of 
a  petition  to 
lupersedea 
commiflsion  of 
bankrupt,  if 
the  parties  in- 
dicted do  not 
olijeet  to  pro- 


Ex  parte  BROMLEY— In  the  matter  of 

LITCHFIELD. 

1  HIS  was  an  appeal  from  the  judgment  of  the  'N^oe- 
Chancellor  on  a  petition  to  supersede  a  commission  for 
concert  and  fraud. 

Mr.  Sose  and  Mr.  Knighty  for  the  petitioners,  stated^ 
that  a  true  bill  had  been  found  by  a  grand  jury  against 
the  bankrupt,  the  petitioning  creditor,  and  the  solicitor 
to  the  commission,  for  conspiracy ;  and  submitted,  under 
these  circumstances,  that  the  petition  ought  to  stand 
over  until  after  the  trial  of  the  indictment. 

Mr.  PembertonioT  the  assignees,  and  Mr.  Hcnfier  for 
the  bankrupt,  objected  to  this  course,  on  the  ground  of 
its  being  prejudicial  to  their  clients. 


The  Lord  Chancellor  referred  to  the  case  of  em 
parte  Wekh,  in  the  matter  of  Hawesy  in  which  the  same 
point  had  been  raised  before  him^  and  said  he  was  of 
opinion,  that  if  proceeding  was  likely  to  prejudice  the 
^  parties  indicted,  they  had  a  right  to  object ;  but  that  if 
they  were  desirous  of  having  the  petition  determined^ 
they  were  entitled  to  proceed.  The  petition  was  accord<» 
ingly  called  on,  and  finally  dismissed  on  the  merits. 
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Ex  parte  FISKE.  —  In  the  matter  of  LAWRENCE.        L.  C. 

LiNC.    INN9 

This  was  an  appeal  against  an  order  of  the  Vice-   ^^^^^^^^ 
Chancellor,  directing  that  the  petitioner  Fishe  might  be 

,    ,  An  order  was 

atliber^  to  go  before  the  commissioners  m  a  country  made  by  the 
commission,  and  tender  and  make  such  amount  of  proof  i^^^  oon-' 
as  he  could  establish  in  respect  of  two  sums  claimed  by  finned  on  appeal 

^  -111  .       by  the  Lord 

him  (both  of  which  had  been  rejected  by  the  commis-  Chancellor, 
sbners  on  a  preliminary  objection),  and  also  directing  ^^^  SjSSd 
that  the  costs  of  the  petitioner,  as  well  as  of  the  assig-  ^  «dmitted  to 
nees,  should  be  paid  out  of  the  bankrupt's  estate.     The  which  the  oom- 
Vice-Chancellor  thought   that  the  commissioners  had  ^^^  from  an 
erred  in  rejecting  the  proof;  and  the  Ixird  Chancellor^  ""^"^  .""iwd?' 
on  bearing  the  appeal,  was  of  the  same  opinion.  that  the  ooata 

<^allpartie8^ 
should  be  paid 

Mr.  Montagu  and  Mr.  Knight,  for  the  appellant,  outofthe«t«te. 
amongst  other  points,  submitted  that  the  Vice-Chancellor 
had  not  followed  the  ordinary  practice  of  the  Court  in 
grandbg  costs  to  the  petitioner  on  an  appeal  against  the 
decision  of  the  commissioners ;  that  the  rule  had  been 
settled  many  years  since,  ^^  that  costs  should  never  be 
given  against  a  decision  of  the  commissioners,  except 
where  an  issue  is  directed  by  the  Court,  upon  a  petition, 
and  the  result  is  against  the  decision^  in  which  case  the 
costs  of  the  issue  may  be  allowed."  Mont.  B.  L.SOl; 
Eden8,B.L.4i6l. 

Mr.  Home  and  Mr.  Whiimarsh  contrd :  — 

The  question  of  costs  was  fully  discussed  before  the 
Vice-Chancellor^  who  considered,  that  as  the  commis- 
rioners  had  refused  to  enter  into  an  examination  of  the 
proof  tendered,  it  would  be  most  unjust  that  the  costs 
should  not  be  borne  by  the  estate.     By  too  strict  an 
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1828.       application  of  the  rule  a  party  might  be  shut  out  from 

~~        his  remedy^  in  all  cases  where  the  costs  of  proceeding 

FtsKE.       would  probably  amount  to  more  than  the  debt  sought  to 
rntkejimiM  be  p^ved. 

Lawbbice. 

If  the  application  had  been  fully  entered  into,  and  the 
proof  had  been  rejected  by  the  commissioners  afler  a  full 
and  deliberate  examination  of  the  allied  debt,  both  as 
to  the  amount  and  the  circumstances  under  which  it  was 
contracted,  there  would  be  some  appearance  of  reason 
for  appljring  the  rule. 

The  Lord  Chancellor  :  — 

In  one  view  of  the  case  it  is  undoubtedly  hard  that 
die  estate  should  have  to  bear  the  costs  of  an  erroneotts 
decision  of  the  commissioners  — a  decision  imputable  to 
]U>  impn^r  motive,  but  which  arose  entirdy  from  error 
in  judgment  on  their  parts.  On  the  other  hand,  it 
would  be  equally  hard  that  the  petitioner  should  have  to 
bear  the  costs  in  a  case  wh^e  his  attempt  to  prove  was 
stopped  in  Umi$ie,  and  where  he  was  consequently  com- 
pelled to  resort  to  the  Court  for  relief.  Under  these 
circumstances,  I  think  the  order  of  the  Vice-ChancelkMr 
should  be  confirmed  generally^  and  the  costs  of  all  pai^- 
ties  paid  out  of  the  estate. 

Ordered  accordingly. 
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Ex  parte  GRELLIER  and  others.  —  In  the  matter  of       V.  C. 

MrNIELL.  LiNc.  Inn, 

Octobers}, 

1  HIS  petition  stated  that  two  of  the  petitioners  were  _ 

,  *  ,  ,     The  workmni 

in  the  employ  and  service  of  the  bankrupt  in  his  busi-  <^a  ooach- 
nesB  of  a  coachmaker,  as  ^<  body  makers,''  and  one  of  worked  by^the 
them  «  as  a  carriage  maker ;»  that  they  were  respectively  P^?^»J^. 
paid  for  the  work  and  service  they  performed  as  piece-  fied  sum  for 

J  .J  •/•J  r  i._^i        each  particular 

men,  and  received  a  specified  sum  for  each  particular  j^i,  ^^  ^^pi^ 
job  which  they  executed;  that  the  terms  and  conditions  rateanddUtinct 

•'  *^  \  ^  contracts,  and 

upon  which  they  entered  into  the  service  of  and  worked  where  there  was 
for  the  bankrupt  were  as  follows ;  viz.  that  they  were  not  ^^^^fi^me, 
at  liberty  to  quit  their  employment  without  completing  ^^^^^JJ^lT' 
die  particular  work  or  job  they  had  in  hand,  but  that  the  meaning  of 
ibey  were  liable  to  be  discharged  by  the  bankrupt  without  c.  i6.  s.  48.' 
their  having  power  to  insist  upon  finishing  such  work  or 
job;  that  they  were  not  allowed  to  have  any  men  work- 
ing imder  them,  or  to  take  apprentices ;  that  they  did 
not  find  or  provide  any  materials  for  the  work  which 
ibey  performed ;  that  they  were  compelled  to  work  on 
the  premises  of  the  bankrupt,  and  were  not  permitted 
to  work  at  their  own  residences ;  that  they  were  not 
allowed  to  work  for  more  than  one  coachmaker  at  the 
same  time ;  that  they  were  liable  to  be  taken  off  fit>m 
any  work  or  job  they  might  have  b^un,  and  obliged  to 
commence  any  other  that  the  bankrupt  might  thmk 
proper;  that  it  was  not  the  practice  for  the  petitioners 
to  wait  until  the  work  or  job  they  had  in  hand  was 
completed  before  they  drew  any  ^noney,  but  that  they 
always  drew  for  1/.,  2/.,  or  3/.,   as  it  might  be,  oil 
each  Saturday  ni^t,  leaving  a  balance  in  the  hands 
of  the  bankrupt;  that  the  bankrupt  was  indebted  to 
them  in  various  sums  amounting  altogether  to  more  than 
140/.  on  account  of  their  services,  and  for  wages  firom 
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1828.       the  8th  of  November  1826  to  the  8th  of  May  1827,  the 

date  of  the  commission ;  that  at  one  of  the  public  meetings 

GRBLusa     under  the  commission  the  petitioners  applied  to  the  com- 

1n°Uie^mmer  "^^^^^"^  ^  order  six  months'  wages  or  salary  to  be 

of  paid  to  them  out  of  the  estate  of  the,  bankrupt,  and  also 

to  permit  them  to  prove  under  the  commission  for  any 

sum  exceeding  such  amount;  that  the  commissioners 

refused  to  make  such  order,  on  the  ground  that  they  were 

not  either  servants  or  clerks  within  the  meaning  of  the 

6  Geo.  4.  C.16.S.48;  the  petitioners  therefore  prayed 

that  they  might  be  declared  to  be  entitled  to  the  benefit 

of  the  48th  section  of  the  6  Geo.  4.  c.  16* 

In  opposition  to  the  petition,  affidavits  were  filed  by 
one  of  the  assignees,  who  was  also  a  coachmaker,  and 
by  the  bankrupt's  son,  stating,  that  according  to  the 
custom  of  the  trade,  the  pieceman  was  not  engaged  by 
the  master  manufacturer  for  any  specific  or  given  time, 
but  that  each  job  or  piece  of  work  contracted  to  be  done 
was  a  separate  and  distinct  contract  between  the  piece- 
man  and  the  master  manufacturer,  and  that  on  the 
completion  of  such  job  or  piece  of  work,  the  pieceman 
was  at  liberty  to  cease  to  work  for  the  master  manufac- 
turer, and  the  master  manufacturer  was  at  liberty  to 
cease  to  employ  the  pieceman,  without  any  notice  being 
given  or  required  on  either  side ;  and  that  immediately 
on  the  completion  of  each  job  or  piece  of  work,  but  not 
before,  unless  as  matter  of  special  indulgence,  the  piece- 
man  was  entitled  to  be  paid  for  such  job  or  piece  of 
work ;  that  in  the  performance  or  execution  of  each  job 
or  piece  of  work,  the  pieceman  was  at  liberty  to  work 
at  such  hours  and  times  as  he  thought  proper;  and  that 
he  was  not  subject  to  any  regulations  of  the  master  ma- 
nufacturer as  to  the  hours  at  which  he  should  commence 
or  leave  off  his  work,  or  the  number  of  hours  during 
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which  he  should  be  engaged  therein^  or  in  any  respect  to        1828 J 

obey  or  follow  the  directions  of  the  master  manufacturer 

in  the  manner  of  a  servant,  apprentice,  clerk,  or  day-      Grellie* 

workman;  that  the  terms  and  conditions  upon  which  ,^**.  others. 

*^  In  the  matter 

the  petitioners  were  engaged   by  the  bankrupt,  were  of 

understood  and  agreed  to  be  the  terms  and  conditions 
which  were  usual  xmd  customary  between  piecemen  and 
coach  manufacturers,  and,  amongst  the  rest,  the  terms  and 
conditions  before  mentioned ;  that  the  petitioners  were 
allowed  to  have  men  working  under  them,  or  to  take 
apprentices;  and  that,  in  fact,  the  petitioner  Thomas 
GreUier  did  employ  a  man  to  work  under  him,  for  wages 
to  be  paid,  and  which  were  paid  by  the  said  Thomas 
GreUier  during  the  whole  of  the  period,  and  upon  and 
for  the  several  jobs  or  pieces  of  work,  in  respect  of  which 
he  sought  relief  by  his  petition. 

.   Mr.  Bickerstelh  and  Mr.  Soots  for  the  petition :  — 

Tie  question  in  this  case  is,  whether,  under  the  con- 
tract or  agreement  subsisting  between  the  parties^  the 
relation  was  such  as  that  of  master  and  servant.  By^ 
the  6  Geo.  4.  c.  1 6.  s.  48.  it  is  enacted,  "  That  when, 
any  bankrupt  shall  have  been  indebted,  at  the  time  of 
isBaiDg  the  commission  against  him,  to  any  servant  or. 
clerk  of  such  bankrupt,  in  respect  of  the  wages  or  salary 
of  such  servant  or  derk,  it  shall  be  lawful  for  the  com- 
missioners, upon  proof  thereof,  to  order  so  much  as  shall 
be  so  due  as  aforesaid,  not  exceeding  six  months  wages 
or  salary,  to  be  paid  to  such  servant  or  clerk  out  of  the 
estate  of  such  bankrupt;  and  such  servant  or  clerk  shall 
be  at  liberty  to  prove  under  the  commission,  for  any 
stun  exceeding  such  lastrmentioned  amount."  Under 
this  section  it  has  been  determined  by  several  lists  of 
commissioners,  that  day-labourers,  or  persons  acting  as 
commercial  travellers  at  a  specified  sum  per  month,  are 
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1828.       entitled  to  prove  as  servants.    Here  the  materiab  upon 
which  the  petitioners  worked  were  the  property  of  the 
Gecllieb     bankrupt^  and  the  work  itself  was  to  be  executed  on  his 
In"uie^matier  P'^'^'ses,  and  according  to  his  orders  and  method,  as 
of  the  party  with  whom  the  contract  was  made.     He  exer- 

cised a  perfect  controul  over  them,  so  that  until  the 
specified  work  was  completed,  they  were  not  at  liberty  to 
contract  or  engage  in  service  with  any  other  persons ; 
and  although  they  obtained  money  as  they  had  occasion 
for  it,  there  was  no  setdement  of  their  accounts  until  the 
particular  work  or  job  in  which  they  were  employed  was 
concluded.  So  long,  therefore,  as  the  work  or  job  con- 
tinued, the  relation  of  master  and  servant  existed ;  and 
if  this  be  true  as  to  one  of  such  engagements,  it  must  be 
equally  true  as  to  any  su|Ccession  of  engagements.  It 
may  probably  be  contended^  on  the  other  side,  that  the 
petitioners  worked  by  the  piece,  and  not  by  time,  and, 
therefore,  that  they  cannot  be  brought  under  tho  descrip- 
tion of  ^*  servants  ;"  but  as  the  petitioners  were  unable  to 
enter  the  employment  of  any  other  person  until  the 
existing  contract  was  completed,  they  must  be  consi- 
dered as  servants  within  the  meaning  of  the  act.  There 
\ma  not  been  hitherto  any  decision  of  the  Court,  but 
cases  resembling  this  have  occurred  before  the  different 
lists  of  commissioners,  and  as  there  exists  a  diversity 
of  opinion  on  the  subject,  the  question  becomes  one  of 
considerable  importance.  With  regard  to  menial  ser- 
vants, the  hiring  is  usually  for  an  indefinite  term ;  but 
there  can  be  very  little  distinction,  whether  the  parties 
are  paid  according  to  the  time  they  are  employed  or  the 
work  performed  by  them. 

Mr.  Boteler  and  Mr.  Booth  contra :  — 

There  was  no  contract  here  out  of  which  the  relation 
of  master  and  servant  could  grow.  The  petitioners  were 
not  servants  in  die  common  and  ordinary  acceptation 
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of  the  word ;   they  received  no  wages,  for  by  wages  a         1828. 
Deriodical  remuneration  is  meant :  but  they  made  a  con-       ^ 
tract,  and  at  its  termination  claimed  the  amount  for  which      Grellier 
they  had  stipulated.     If  the  argument  on  the  other  side  in°fhe°^,^atter 
be  correct,  the  weavers  of  Spitalfields  or  Manchester,  of 

who  work  by  the  piece,  are  the  servants  of  their  em- 
ployers, and  the  sums  they  receive,  which  vary  according 
to  the  quantity  and  qtiality  of  their  work,  must  be  con- 
sidered "  wages/*     The  affidavits^  in  reply,  shew  clearly 
the  nature  of  the  contract^  and  the  description  of  the 
aervioe  :  it  was  nothing  more  than  a  master  manufacturer 
employing  workmen  in  his  trade.     The  m&ster  could 
only  require  the  particular  work  to  be  completed.     If 
he  brought  an  action,  the  form  of  it  must  have  been  for 
the  non-performance  or  non-completion  of  the  stipulated 
work,  whilst  against  a  servant  it  would  have  been  for  the 
non-fulfilment  or  non-completion  of  his  service.     Sup- 
posing the  party  to  have  been  employed  more  than  six 
months^  and  the  work  not  to  have  been  finished  at  the 
time  of  issuing  the  commission,  there  would  be  nothing 
^  due,**  and  consequently  nothing  proveable  within  the 
words  of  the  statute.     It  is  clear  that  persons  in  the 
situation  of  the  petitioners  were  not  intended  by  the 
legislature  to  be  relieved  as  "  servants,"  for  *^  clerks,"  who 
oome  much  nearer  to  such  a  description,  are  expressly 
mentioned  in  the  clause ;  nor  can  it  be  maintained  that 
they  are  within  the  purview  of  the  statute,  for  they  were 
not  hired,  and  were  never  under  the   order  and  con- 
troul  of  tlie  master.     They  would  not  have  been  consi- 
dered as  male  servants  imder  the  assessment  acts,  and 
supposing  legacies   to   have    been    bequeathed   to   the 
**  servants"  of  the  bankrupt,  they  could  not  have  been 
included  under  that  description,  (a)     Wages  are  com- 

(a)  In  Townshend  v.  Windham    the  construction  of  the  following 
(1705),  in  giving  judgment  on    bequest  in  the  duke  of  Bolton's 

h2 
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1828.  monly  payable  for  a  given  time,  yearly  or  half-yearly  r 

'  here  the  petitioners  did  not  receive  wages ;  there  was  a 

Grellier  price  paid  for  a  specinc  work. 
}ind  others. 
|n  the  matter 

of  The  Vice  Chancellor  :  — 


M'NiELl. 


The  48th  section  of  the  act  of  parliament  was  ex- 
pressly intended  for  the  protection  of  tlie  poorer  classes, 
who  cannot  be  considered  as  common  creditors,  and  it 
must  be  construed  liberally.  The  petitioners,  it  is  plain^ 
earned  their  remuneration  solely  by  their  labour  or 
workmanship,  for  it  is  admitted  that  the  master  found  all 
the  materials.  In  the  performance  of  that  workmanship)| 
I  must  conclude  that  there  was  an  existing  service,  and 
I  cannot  consider  them  in  any  other  character  than 
servants. 


will,  viz.  "  I  give  and  bequeath  year,  was  not  entitled  to  be  con- 

unto  such  of  my  servants  as  shall  sidered  a  servant  within  the  in- 

be  living  with  me  at  the  time  of  tendment  of  the  will,  observing: 

-my  death,  one  year's  wages,"  the  "  Can  the  testator  be  supposed  to 

I^rd  Keeper  (Sir  AT.    Wright)  include  a  person  whom  he  had 

said,  "  Stewards  of  courts  and  not  selected,  and  chosen  to  bring 

such  who    are  not  obliged    to  into  his  service  for  any  definite 

spend  their  whole  time  with  their  period,  and  with  reference  to  the 

roaster,  but  may  also  serve  any  continuance  of  his  service  nt- 

other  master,  are  not  servants  terly  uncertain."    See  the  argn- 

within  the  intention  of  the  will :  ments  of  the  judges  in  Laugher 

but  I  will  not  narrow  it  to  such  v.  Pointer,  S  B.&C,  547,  where 

servants  only  that  lived  in  the  it  was  held  by  Abbott,  C.  J.»  and 

testator's    house,   or    had  diet  LitUedaU,t  3,  diss.  Bayley    and 

from  him."    a  Vernon,  546.    In  Holroyd,  Js.,  that  the  owner  of  a 

ChUcot  V.  Bromleif,  \%Vei.\\A,  carriage,    where   the  coachman 

a  testator  bequeathed  to  all  his  and  horses  were  supplied  by  a 

servants  500/.  each ;  and  Sir  Wm,  stable-keeper  for  a  day,  was  not 

Grant  determined  that  a  coach-  liable  to  be  sued  for  an  injury 

man  provided  by  a  jobmaster,  caused  by  the  negligent  driving 

who  also  supplied  a  carriage  and  of  the  coachman, 
horses,  which  were  hired  by  the 
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The  term  wages  admits  of  a  very  different  description         1828. 
from  that  of  periodical  remuneration.     The  meaning  of      ., 
the  word,  in  many  cases,  of  which  a  familiar  iUustration     Grellier 
might  be  given,  is  reward.      The  objection,  that  the  in"the^ matter 
computation  cannot  be  made  according  to  time,  is  not,         ^  of 
I  think,  entitled   to  any  weight*      Tlie   amount   that 
became  due  and  payable  during  the  last  sik  months  of 
the  service  is  the  sum  for  which  the  petitioners  should 
be  admitted  to  prove. 

Ordered  accordingly,  (a) 


(ja)  The  provision  respecting  Mr.  Bell  (Commentaries,  vol.  ii. 
servants  and  clerks  in  the  6  G.  4.  p.  164,)  observes,  "  1.  The  cur- 
c  16.  8. 48.  seems  to  have  been  rent  wages  of  domestic  servants, 
introduced  from  the  Scotch  bank-  for  a  year  or  half  a  year  previous 
nipt  laws.  Before  the  committee  to  death,  have  long  been  con- 
of  the  House  of  Commons  ap-  sidered  as  entitled  to  a  privilege 
pointed  in  1818,  to  inquire  like  that  of  funeral  expences. 
into  the  bankrupt  laws,  one  And  it  would  appear  (especially 
of  the  witnesses  said :  ^  With  from  the  decision  immediately  to 
respect  to  the  dividend,  it  may  be  referred  to)  that  the  analogy 
be  deserving  consideration  whe-  of  death  should  hold  with  respect 
ther  creditors  in  certain  cases  to  bankruptcy.  It  is  only  the 
ought  not  to  have  some  priority  current  term  for  which  the  pri- 
in  England;  such  priorities  are  vilege  is  given,  and  that  current 
gnren  to  friendly  societies,  (a)  I  term  extends  to  the  wages  of  a 
have  only  to  state,  because  they  year,  or  half  a  year,  or  of  a 
appear  to  me  to  originate  in  at-  month,  according  to  the  contract 
teotion  to  cases  of  distress,  that  or  the  usage  of  the  place  in 
in  Scotland  funeral  expences,  which  the  contract  of  service 
medical  assbtance  in  the  last  was  contracted.  2.  On  the  bank- 
illness,  and  servants'  wages,  have  ruptcy  of  a  tenant,  the  servants 
a  priority ;  and  perhaps  the  case  kept  for  the  purposes  of  the  farm 
jof  apprentice  fees  ought  to  be  have  a  privilege  over  other  cre- 
nodced.*'  ditors  for  the  wages  of  the  term 

As  regards  the  law  of  Scotland,  current  at  the  bankruptcy.    A  nd 

(a)  Under  33  Geo.  3.  c  54.,  extended  by  49  Geo.  3.  c  125, 

h3 
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V.C. 
LiNc.  Inn^ 
Oct6b€r2\y 

1828. 

A  customer  is 
not  entitled  to 
recover  short 
bills  in  the 
hands  of  his 
bankers,  at  the  - 
time  of  their 
bankruptcy, 
where  the  habit 
of  dealing  be- 
tween the  par- 
ties was  such  as 
to  warrant  an 
inference  that 
they  mutually 
considered  and 
tremted  such 
bills  at  cosh. 


Ex  parte  THOMPSON  and  another.  —  In  the  matter 
of  DIL WORTH,  ARTHINGTON,  &  BIRKETT. 

1  HIS  was  a  petition  arising  out  of  the  bankruptcy  of 
Dilvxnrthy  Arthington,  and  BirkeU,  bankers  at  Lancastet. 


this  privilege  has  been  found  to 
prevail  even  over  the  landlord's 
hypothec.  5.  The  claim  for 
wages  due  to  reapers,  and  other 
occasional  labourers  employed  in 
raising  and  securing  the  crop,  is 
privileged.  4.  The  artisan,  ser- 
vants of  an  artificer  or  mechanic, 
are  not  entitled  to  a  similar  pri- 
vilege. 5,  Wages  or  salary  to 
the  overseer  of  a  manufactory 
are  not  privil^ed,  and  this  will 
apply  to  clerks  of  merchants  and 
manufacturers."  (a) 

The  priorities  admitted  by 
the  law  of  France  are  enu- 
merated in  the  Code  Napoleon 
(Code  Civil,  1. 3. 1. 18.  art.  2101), 
and  amongst  them  we  find, 
**  Les  salaires  des  gens  de  ser- 
vice, pour  Tann^e  ^chue,  et  ce 
qui  est  dd  sur  I'ann^  courante." 
M.  M.  Boulay-Paty,  in  his  Trea- 
tise **  Des  Faillites  et]  Banque- 
rontes,**  observes  (voL  ii.  p.  14.), 
"  Au  rang  des  gent  de  service 
habituel  dans  la  maison  du  failli, 
qui  sont  privil^gi^  pour  Tann^e 
^hue,  et  pour  ce  qui  est  dii  pour 
I'annde  courante,  on  doit  mettre 

(a)  By  the  last  Scotch  bankrupt  act,  debts  which  were  entitled  to  pre- 
ference by  the  law  of  Scotland,  are  continued  as  before.  Sec  54  G.  S. 
c.  137.  s.  46. 


toutes  les  person nes  qu'un  com- 
mer9anteniploie  a  son  commerce, 
moyennant  un  salaire  connu  sous 
le  nom  de  gages  et  appotnteinens, 
comme  commis,  caissier,  teneur 
de  livres,  etc. ;  mais  il  ne  faut  pas 
^tendre  ce  privily  ^  des  em- 
ployes salaries,  qui  sont  mandft- 
taires  pour  certaines  choset, 
comme  le  commis-voyageurs ;  la 
loi  ne  leur  accorde  aucun  privi* 
l^e ;  ils  viennent  en  concurrence 
avec  les  autres  cr^anciers  cliiro* 
graphaires.*' 

In  explaining  the  relation  of 
master  and  servant,  Sir  WUHam 
Blackstone  (Commentaries,  voL  i. 
p.  425.)  divides  servants,  as  ac- 
knowledged by  the  laws  of  £ng* 
land,  into  four  classes:  1.  Me^ 
nial  servants,  so  called  from  being 
irUra  nuenia,  or  domestics,  be- 
tween whom  and  the  master  the 
contract  arises  upon  the  hiring* 

3.  Apprentices.  3.  Labouren^ 
who  are  only  hired  by  the  day  or 
the  week,  and  do  not  live  mirm 
mcenia,  as  part  of  the  family. 

4.  Stewards,  factors,  and  bailifik, 
whom  the  law  considers  as 
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The  general  mode  in  which  the  accounts  were  kept        1828. 
between  Messrs.  DUworth  and  Co.  and  their  customers,         

and  the  state  of  the  account  between  Dilworih  and  Co.     Thompson 

* and  another. 

In  the  xnattfl 


and  otbon. 


T8ntsj9ro  <tfmj9ortf,  with  r^ard  to  In  the  7  Anne,  c.  iff.  t.5^  as            of 

nich  of  their  acts  as  afiect  their  to  the  priyileges  of  foreign  am^     ^A^^Jt^ 

masters  or  employers.    The  di-  bassadors,  the  terms''  domesdc,** 

Tision  is  stated  in  more  general  or ''domestic  servants/' are  used; 

terms  in  Wood^s  Institutes,  p.  51 :  but  even  these  words  have  re- 

"  Servants  are  menial  or  not  so ;  ceived    an    enlarged    construc- 

menial   being  domestics,  living  tion,  and  are  said  to  have  been 

within  the  walls  of  the  house."  only  "  put  by  way  of  example.'* 

See  also  an  elaborate  dissertation  Hopkitu  v.  Dc  Robech^  3  T,  R, 

on  the  difierent  sorts  of  servi-  79;  NoveUoy,Toogoody\B»Sf€. 

tude,  in  TVzy/or^s  Elements  of  the  554.    This  statute,  however,  was 

CtvilLaw,  p.  415.  only  declaratory  of  the  law  of 

In  crown  cases,  on  the  Embez-  nations  ;      per     Lord     MatU" 

dement  Act,  persons  seem  to  field,     Trequet  v.  Bath^  S  Burr, 

have  been  included  under  the  1478. 

description  of  servants,  or  ser-  If  under  the  6  Geo.  4.  c.  16. 

vanta    and    clerks,   who    could  s.  48.,  it  was  intended    by  the 

hardly  in  popular  language  be  legislature  to  confine  the  term 

termed  either   the  one  or  the  "  servants"  to  menials,  or  those 
other.    Rex  v.  Hartley,  Rttsseli .  to  whom  the  bankrupt  stood  in 

^  Ryan,   159 ;  Rex  v.  Spencer,  the  relation  of  pater-famliat,  it 

Id,  d99 ;  and  so  in  decisions  on  may  be  regretted  that  less  doubt- 

the  5  Elis.  c.  4.  and  under  the  iul  language  was  not  used,  be- 

Poor  Laws,  it  would  appear  that  cause,  although  the  preference  of 

die  dbtinction  between  workman  domestic  servants   to   common 

and  servant  has  never  been  dls-  creditors,    is   seldom    likely  to 

tinctly  observed.    The  question,  become    a    heavy    burthen    on 

however,  seems  hardly  to  have  the  estate,  yet  if,  from  a  more 

arisen  as  to  whether  a  particular  enlarged    construction    of    the 

penon  was  to  be  considered  as  a  statute,  the  workmen  of  a  manu- 

servant,  in  the  ordinary  accepta-  facturer  be  held  entitled  to  the 

tion  of  the  term,  but  only  whe-  same  priority,  cases  may  occur, 

ther  he  was  to  be  regarded  as  a  in  which  a  great  portion  of  the 

hired  servant  within  the  meaning  bankrupt's    assets    will  be  ex- 

^nd  with  reference  to  the  objects  hausted,  to  the  exclusion  of  or- 

of  the  law  as  to  settlements  of  dinary  creditors, 
the  poor. 

u  4 
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•  1828.        and  their  London  agents,  Messrs.  Barclay  and  Co.,  are 
fully  stated  -in  the  report  of  the  case  of  ex  parte  ArmU* 

Thompson     ^^^^  ^^  ^^  matter  of  Dilworth  and  others,  2GLSfJ.  371 . 
and  another. 
In  the^  matter       g^  ^^  present  petition  it  appeared  that  two  bills  of 

DiLwoBTH     exchange  were  paid  by  the  petitioners  to  their  bankers^ 
Messrs.  Diluxfrth  and  Co.,  as  follows  : 


When  paid. 

Amount. 

Drawn. 

Remitted  to 
Barclay  and  Co. 

Payable. 

19  Jan  1826. 
26  Jan.  1826. 

£    t.    d 
193  14     6 

460    0    0 

8  June  1825. 
24  Nov.  1825. 

19  Jan.  1826. 
28  Jan.  1826. 

11  Feb.  1826. 
27  March  1826. 

Tliese  two  bills  were  indorsed  generally  by  the  peti- 
tioners, at  the  respective  times  of  paying  them  to 
DilworUi  and  Co.,  and  were  on  such  days  placed  in  their 
pass-book,  and  also  in  the  books  of  the  bank,  to  the 
petitioners'  credit^  according  to  the  general  custom  of 
the  bankers. 


The  bill  for  193il  14«.  &d.  was  indorsed  generally  by 
Dilworth  and  Co.,  and  remitted,  the  same  day  that  it 
was  paid  into  the  bank,  to  Barclay  and  Co.,  who,  on 
the  11th  February,  the  day  on  which  it  became  due, 
received  the  proceeds,  and  placed  them  to  the  credit  of 
Dilworth  and  Co.'s  cash  account,  which  was  then  in 
favour  of  Barclay  and  Co.  The  bill  for  460/.  was  in 
like  manner  indorsed  generally,  and  remitted,  two  days 
after  it  was  paid  in,  to  Barclay  and  Co.,  the  cash  account 
being  still  in  their  favour.  It  was  retained  by  them  till 
the  27th  March  1826,  when  it  became  due,  and  they 
received  the  proceeds. 

On  the  10th  of  February  1826,  Dilworth,  Arthingknh 
and  Birhett  stopped  payment,  and  committed   acts  of 
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bankruptcy,  on    which    a    commission    issued^    dated        1828. 

February  13th,  1826. 

Ex  parte 
Thoxpson 

The  petitioners  prayed  that  it  might  be  declared^  that  t*°  tu^^^'^Sl. 
after  satisfying  the  lien  of  Barclay  and  Co.  they  were  of 

entitled^  out  of  the  proceeds  of  the  securities  belonging  and^^^m. 
to  the  bankrupts,  in  the  hands  of  Barclay  and  Co.,  to 
be  paid  the  amount  of  the  two  bills,  and  to  prove  for 
the  residue.  It  was  admitted  by  the  counsel  for  the 
petitioners,  that  they  were  only  entitled  to  the  residue 
of  the  proceeds  of  the  two  bills  after  payment  of  their 
proportion,  with  other  customers,  whose  bills  had  been 
remitted  to  Barclay  and  Co.  in  a  similar  manner,  of  the 
sum  of  12,047/.  11«.  IdLy  the  balance  of  Barclay  and 
Co/s  debt  beyond  the  value  of  the  securities  which  had 
been  deposited  with  them  by  DUworth  and  Co. 

The  affidavits  in  support  of  the  petition  stated,  that 
the  bills  were  deposited  with  the  bankrupts  to  obtain 
payment  of  them  on  account  of  the  petitioners,  and  that 
the  bankrupts  had  no  authority  from  the  petitioners  to 
deposit  or  pledge  the  bills  with  Messrs.  Barclay  2LTiA  Co., 
nor  to  dispose  of  them  for  any  purpose  of  their  own.  It 
was  also  stated,  that  at  the  time  of  paying  in  the  two  bills  in 
question  the  bankrupts  wiere  indebted  to  the  petitioners, 
and  that  the  petitioners  never  had  any  advance,  fiY>m  the 
bankrupts  having  always  had  a  balance  in  their  favour. 
But  it  appeared  that  this  would  only  be  true  on  the 
balance  of  an  account,  including  short  bills  on  the  one 
side,  and  running  drafts  and  cash  on  the  other. 

* 
•   The   affidavits  in   opposition   stated,   that   although 

DUworth  and  Co,  had  no  written  or  directly  expressed 

authority  from  the  ^petitioners  to  dispose  of  the  bills  of 

exchange,  or  to  pledge  them  with  Barclay  and  Co.,  yet 
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1838.        they  always  understood  that  there  was  an  implied  autho- 
rity  from  the  petitioners  and  their  other  customers  sd  to 
ThommoK     do,  unless  in  any  particular  case  an  order  was  given  to 
In* thc*^matter  ^®  contrary ;  and  as  evidence  that  the  petitioners  were 
of  aware  of  this  custom,  it  was  shewn  that  from  March  to 

and^^hen.  ^®  ^^^  ^^  December  1822,  the  first  year  of  keeping  an 
account  with  the  banki  the  petitioners  paid  in  forty-two 
short  bills,  thirty-five  of  which  were,  on  the  day  of  being 
paid  in,  or  within  a  few  dajrs  after,  remitted  to  Barclay 
and  Co.,  and  the  remainder  put  into  general  circulation 
in  Lancaster  and  its  neighbourhood ;  that  the  same 
course  was  pursued  in  the  four  following  years,  and  up 
to  the  time  of  the  bankruptcy,  but  that  the  greater  pro- 
portion of  the  bills  was  circulated  in  the  neighbourhood 
of  Lancaster;  and  that  in  the  year ^1823'  a  bill'  for 
28/.  19«.  6d;f  paid  into  the  bank  by  the  petitioners,  was 
put  into  circulation  in  Lancaster,  and  returned  to  them 
dishonoured,  with  the  general  indorsement  thereon  of 
Dihoorth  and  Co.,  and  of  the  person  to  whom  it  was 
paid,  and  that  the  petitioners  never  made  any  remon- 
strance, nor  ever,  during  their  dealings,  gave  any  general 
directions  to  the  petitioners  not  to  put  their  bills  in  cir« 
culadon. 

The  cashier  of  the  bank,  who  received  all  bills  paid 
in,  stated  that  he  never  had  any  directions  or  intimation 
firom  the  petitioners  not  to  negotiate  their  bills  to  Barday 
and  Co.,  nor  did  he  ever  receive  any  general  directions 
or  intimation  not  to  send  such  bills^^  into  general  circu-r 
lation  in  the  manner  usually  adopted  by  the  bankrupts 
and  other  country  bankers,  except  that  in  some  few 
instances  the  petitioners  directed  that  particular  bills 
should  not  be  put  into  general  circulation,  in  order  to 
prevent  some  of  their  connections  in  business  from 
being  known.      Half-yearly  accounts  had  been  regu* 
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larly  delivered  to  -the  petitioners,  in  which  they  were        J  828. 
debited  with  interest  on  bills  indorsed  by  them,  and      ^ 
placed  to  their  credit,  but  which  were  not  due  at  the     Thompson 
respective  times  of  making  up  the  half-yearly  accounts ;  j^  ^1,^^^^ 
and  the  cash  balance  stated  in  such  accounts  to  be  due  of 

to  the  petitioners  included  the  amount  of  such  bills :    ^^  othen. 
to  these  accounts  the  petitioners  never  made  any  objec- 
tions. 


It  appeared  from  the  books  of  the  bank,  and  also  from 
the  pass-book,  that  the  bankrupts  were,  from  the  time  of 
opening  the  account,  frequently  in  cash  advance  to  the 
petitioners,  and  that  the  latter  rarely  paid  any  thing  but 
diort  bills  and  promissory  notes  into  the  bank.  The 
general  balance  in  favour  of  the  petitioners,  including 
short  bills  on  the  one  side,  and  cash  payments  and 
running  drafts  on  the  other,  amounted,  at  the  date  of 
the  commission,  to  the  sum  of  310/.  lis,  Sd.;  but  the 
balance  in  their  &vour  was  afterwards  considerably 
increased,  in  con$eqi;i^no&., of.  running  drafts  of  the 
bankers,  drawn  in  favour  of  the  petitioners,  having  been 
dishonoured  aft^r  the  bankruptcy. 

Mr. Bose  and  Mr.  Booth  for  the  petitioners: — 

The  first  inquiry  is  whether  this  case  can  be  distin- 
guished in  principle  from  ex  parte  Pease,  1  Base,  232^ 
and  the  class  of  cases  which  arose  out  of  the  bankruptcy 
of  Boldero  and  Co.  Here,  indeed,  the  amount  of  one  of 
these  bills  was  received  and  carried  to  the  cash  account 
of  the  bankrupts,  previously  to  the  date  of  the  commis- 
sion ;  but  the  assignment  having  relation  back  to  the  acts 
of  bankruptcy,  and  these  having  occurred  one  day  before 
the  bill  became  due,  both  bills  will  fell  within  the  opera- 
tion of  the  same  rule.      There  is,  in  fact,  no  material 
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'1888.  difference  between  this  case  and  the  cases  of  GUes  v« 
" ThompstMj   2  B.SiC.   422,  and  ex  parte  Armitsteadf 

Thompson      ^  GL  &  J.  371*  (a)     The  latter^  which  was  decided  by 

I*"tii*"^'^tt '    *®  present  Chancellor^  arose  out  of  this  bankruptcy. 

of  The  custom  of  bankers  in  the  county  of  Lancaster,  and 

and  othm  ^®  circulation  by  means  of  short  bills,  were  expressly 
mentioned.  In  this  case,  indeed,  the  customer's  personal 
knowledge  of  the  practice  of  the  bankers  as  to  short  bills 
is  introduced,  with  a  view  of  distinguishing  it  from 
Thompson  v.  GileSj  but  from  the  statements  in  the 
printed  report  of  that  case,  it  must  be  presumed  that  the 
customer  had  such  personal  knowledge.  There  the  bills 
remaned  in  specie  in  the  hands  of  the  bankers,  whilst  in 
this  case  they  were  remitted  to  Barclay  and  Co. ;  a  dif- 
ference, however,  which  will  affect  only  the  mode  and 
degree,  not  the  principle  of  relief.  In  Thompson  v. 
GUeSf  the  assignees  were  liable  to  an  action  of  trover  for 
recovery  of  the  bills,  but  here  they  can  only  be  reached 
through  the  medium  of  the  Chancellor's  jurisdiction. 
The  bills  are  as  much  distinguishable  from  other  pro- 
perty as  if  they  had  been  locked  up  in  a  box  on  being 
deposited  as  a  security.  Barclay  and  Co.  certainly  had 
a  lien  on  them  for  their  debt,  but  having  other  securities, 
this  Court  will  compel  them  to  resort,  in  the  first  place, 
to  such  securities. 

The  general  indorsement  of  the .  customer  did  not 
affect  his  right  of  property  in  the  bills ;  it  merely  enabled 
the  bankers  to  avail  themselves,  in  case  of  need,  of  that 


(a)  There  is  an  error  in  the  the  bankruptcy.     The  mistake 

printed  report  of  this  case,  in  probably  arose  from  supposing 

representing  the  bills  as  payable  that  the  bills  were  made  payable 

before  the  bankruptcy.    Neither  ninety  days  after  date^  instead  of 

of  them  became  due  until  after  ninety  days  after  sight. 
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lien  for  the  repayment  of  any  advances  made  by  them  to        1828. 
the  customer  —  a  lien  which  we  do  not  deny  •  although      „ 

•^  ®  Ex  parte 

there  never  was  occasion  to  enforce  it;  but  subject  to     Thompson 
such  lien,  the  property  in  the  bills  remained  in  the  peri-  i^^e"nwiter 
doners.     The  mode  of  entry  in  the  banker's  books  will  of 

not  conclude  the  question;  it  is  merely  a  circumstance  ^^^  othen. 
from  which,  if  acquiesced  in,  the  contract  between  the 
parties  may  be  inferred,  ex  parte  Sargeanty  1  BosCj  153; 
but  here  the  bills  are  entered  as  such,  and  thereby  dis- 
tinguished from  cash  entries.  The  bankers  in  this  case 
must  be  considered  as  mere  factors  or  agents,  to  receive 
the  amount  of  the  bills,  when  due,  on  account  of  the 
customer;  and  unless  they  can  divest  themselves  of  this 
diaracter,  the  petitioners  are  entitled  to  the  relief  they 
ask.  Toohe  v.  HoUingtvorihy  5  T.  R.  215 ;  Taylor  v. 
Phtmer,  3  M.SfS.  562. 

Mr.  Sugdeuy  Mr.  Knight,  and  Mr.  Geldart  for  the 
assignees:— 

If  the  decisions  which  have  been  cited  are  applicable 
to  a  case  like  the  present,  it  will  be  impossible  for  any 
country  banker  to  carry  on  his  business,  for  he  will  have 
no  funds  to  trade  with.  The  banking  books  shew  that 
ID  the  course  of  four  years,  the  time  that  the  petitioners 
kept  an  account  with  the  bankrupts,  there  were  not  more 
than  five  or  six  entries  of  cash  pajnments  by  them.  At 
the  opening  of  the  account,  short  bills  were  the  only 
funds  placed  in  the  hands  of  the  bankers,  and  on  them, 
before  they  became  due,  cash  advances  were  made  by 
answering  the  petitioners'  cheques,  and  drafts  made  pay- 
able in  London :  and  such  has  been  the  constant  practice 
down  to  the  time  of  the  bankruptcy.  Short  bills  were 
the  only  funds'  with  which  the  bankers  were  furnished. 
If  the  customer'  was  entitled  to  draw^  and  actually  did 
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1^8.        draw  upon  the  badc^  nearly  to  the  full  amount  of  these 
„         .       bills,  and  the  bankers  were  not  at  liberty  to  use  the  only 

Ex  parte       -  ,  . 

Thompson     nindsin  their  power,  what  miutual  advantage  could  diere 

fa"uie"raBSiIr  ^^     ^^^  bankers  would  be  unable  to  meet  the  engage- 
of  meats  entered  into  for  the  accommodation  of  their  cus- 

and  othtn.  tomers,  without  an  imm^ise  capital  in  ca^h.  The  Court 
will  look  at  the  case^  nbt  of  these  customers  only,  but 
of  all.  An  adequate  remuneration  must  be  had  for  the 
use  of  sndi  a  capital,  and  this  must  be  made  eitlier  by 
diarging  the  customers  with  an  increased  commission,  or 
by  depriving  them  of  the  interest  whidi  it  was  the  prac- 
tice  to  allow  them^  whenever  the  cash  balance  was  in 
their  favour* 

The  cases  arising  out  of  BMenfs  bankruptcy^  which 
have  been  referred  to,  are  applicable  only  to  the  practice 
of  London  bankers ;  with  them  the  mode  of  dealing  is 
different;  nointer^t  is  allowed;  imdue  bills  are  entered 
as  short  bills,  and  not  carried  over  to  the  cash  credit  of 
the  customer  until  they  are  paid ;  then,  and  not  before,  is 
he  entitled  to  draw  for  the  amount.  Here  every  bill 
paid  in  by  the  customer,  which  was  approved  of,  was 
immediately  placed  to  the  credit  of  the  fund  on  which  he 
was:  entidedto  draw.  To  say  that  the  bills  were  entered 
as  bills  is  begging  the  question.  The  true  inquiry  is, 
whether  the  mode  of  dealing  was  such  as  to  shew  that 
both  parties  conndered  and  treated  them  as  cash ;  and 
as  :to  this  point,  the  observations  of  Xord  JE&fon  in  ex 
parte  Sargecmtj  1  Hose,  154,  are  decisive. 

The  soundness. of  the. decision  in  Thompson  v.  GUee 
may  well  be  doubted,  although  there.,  and  in  the  case  of 
exjpcaie  AnmiiMtead,  the  bank  was  never  in  cash  advance 
to  the  customer ;  but  if  it  be  shewn,  that  these  petitioners 
drew  upon  ike  bank  in  such  a  way  diat  it  became  neces- 
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Miy  to  use  their  bills,  then  we  distinguish  dni  case  from        1898; 
the  cases  mentioned^  and  bring  it  within  the  exception 
which  is  alluded  to  in  them.     Now  it  appears  fix>m  the     Thompson 
books  of  the  bank  and  the  pass-book^  that  from  the  first  j*"*^""^^^ 
opening  of  the  account  the  petitioners  treated  these  bills  of 

as  cash^  and  drew  upon  them  accordingly :  for  instance^  and^^^en. 
ID  June  1822^  the  balance  to  the  petitioners'  credit  was 
1^200/.  \2$^  arising  from  a  bill  not  due  till  the  1st  <^ 
Angust;  yet  on  this  balance,  and  another  bilLnot  due 
until  the  7th  of  August,  the  petitioners  received,  in  the 
previous  month  of  July,  cash  to.  the  amount  of  360iL 
Again,  on  the  31st  of  December  1822  the  balance  to 
their  credit  was  7222.,  ariiuDg,  with  the  excq)tionofa 
sum  of  121.  6s.  Id.  for  interest,  from  short  bills,  none  of 
which  became  due  until  the  middlie  of  March  following; 
yet  on  this  balance,  and  other  undue  bills,  the  petitioners 
received,  in  the  preceding  month  of  January,  cash  to  the 
amount  of  468/.  18«.  M.  Similar  cash  advances  will  be 
fiiond  throughout  the  accounts;  and^  as  already  shewn^ 
die  bank  was  in  cash  advance  to  the  petitioners,  after  the 
time  when  the  bills  now  sought  to  be  recovered  were 
paid  in.  So  great,  indeed,  was  the  advantage  the  peti- 
tioners took  of  their  privilege  to  draw  on  i>hort  bills  as 
eadli)  diat  in  the  half-yearly  account  preceding  the  bank- 
niptcy  the  balance  of  interest  in  their  favour  was  only 
%L  9«.  3d!i,  although  they  had  transacted  business  with 
the  bank  to  the  amount  of  thousands.  The  mode  of 
making  out  these  half-yearly  accounts,  by  placing  to  the 
customer's  credit  die  amount  of  bills  then  undue,  after 
debiting  him  with  interest  up  to  the  time  of  payment,  is 
in  hex  a  discount  of  those  particular  bills.  Under  all 
these  circumstances,  it  is  impossible  to  say,  that  the 
bankers  were  not  justified  in  using  diese  .bills  as  their 
own;  the  inference  is  clear,  that  there  was  a  tacit  under- 
standing with  the  customer  that  they  were  to  be  so  used ; 
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1828.        the  practice  of  country  bankers  is  notorious^  and  the 
■"— ^        ireneral  indorsement  of  the  petitioners  is  in  accordance 

Ex  parte  .  '^ 

Thompson      with  that  practice, 
and  another. 
Id  the  matter 

of  To  grant  the  relief  required  by  this  petition  would 

and  othm.  ^^^  ^®  effect  of  placing  customers  who  have  paid 
undue  bills  only  into  a  bank,  and  have  then,  from  time 
to  time,  drawn  upon  them  as  cash,  in  a  better  situation 
than  other  customers,  who,  with  no  greater  advantage 
in  drawing,  have  paid  cash  alone  into  the  bank,  and 
have  had  a  balance  constantly  in  their  favour. 

The  Vic£«Chanc£Llor  :  — 

It  appears  to  me  that  this  is  not  a  case  that  can  be 
gcfvemed  by  the  decisions  in  Thompson  v.  GUeSy  or  ex 
parte  JrmUsUad.  I  should  be  extremely  unwilling  to 
have  it  thought  that  I  placed  my  judgment  in  opposition 
to  that  of  the  Lord  Chancellor ;  but  it  seems  to  me  that 
the  circumstances  are  dissimilar,  and  that  this  case  must 
be  governed  by  the  doctrine  upon  which  Lord  EUkm 
proceeded  in  ex  parte  Sargeant.  In  that  case  his  lord- 
ship said,  <^  It  is  quite  dear  that  shprt  bills  in  the  pos- 
session of  bankers  are  to  be  considered  as  still  remaining 
in  the  possession  of  the  parties,  by  their  agents  to  be 
specifically  returned ;  and  if  these  bills  were  written 
short,  the  petitioner  would  have  compelled  Kensington 
and  Co.  so  to  settle  with  Burrongh  as  not  to  break  in 
upon  his  claim.  That  they  were  not  written  short 
amounts  to  nothing,  unless  there  be  a  concurrence  mani- 
fested at  the  time,  or  to  be  inferred  fit)m  the  habits  of 
dealing  between  the  parties,  that  they  were  to  be  consi- 
dered as  cash,  and  he  drawing  or  entitled  to  draw  upon 
them^  as  having  that  credit  in  cash^  he  would  thereby 
be  precluded  from  recurring  to  them  specifically;"  and 
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then  Lord  EUon  says,  <<  Take  an   inquiry  before  the  1828. 

commissioners,  and  declare  the  petitioner  e^itided  to  the  

proceeds  of  the  bills,  unless,  by  his  consent,  or  from  the  Thompson 

habit  of  dealing  between  the  parties,  they  can  be  consi-  a^^J  another. 

dered  as  cash."  of 

DiLWORTH 

and  othcn. 

It  does  not  appear,  from  the  cases  of   Thompson 
V.  Giles  or    ex  parte  Armitstead,   that    the    accounts 
were  at  all  similar  to  the  account  in  this  case  between 
the  petitioners  and  the  Lancaster  bank,  because  here 
diere  are  only  three  entries  of  cash  from  the  begin- 
ning to  the  end.     There  was  nothing  originally  against 
which  the  customer  drawing  upon  the  bank  could  rely 
on  as  a  fund,  except  bills  paid  in ;  and  I  cannot  but  infer 
from  the  state  of  the  account,  and  what  appears  from  the 
pass-book,  which  is  always  considered  as  evidence  against 
the  customer,  supposing  it  passes  in  the  ordinary  way, 
that  the  habit  of  dealing  was  of  necessity  such  as  to  give 
to  the  country  bankers  tlie  right  to  deal  with  the  short 
bills  paid  in  as  cash ;  and,  added  to  the  inference  that 
results  from  the  pass-book,  there  is  evidence  stated,  that 
in  one  or  two  instances  there  was  an  express  direction 
given  by  the  customer  not  to  circulate  certain  bills.    But 
supposing  the  affidavits  do  not  substantiate  the  fact  that 
in  two  or  three  instances  there  was  an  express  direction 
given  that  certain  bills  should  not  be  circulated,  it  would 
still  appear,  from  the  general  dealing,  that  there  was  a 
right  on  the  part  of  the  bankers  to  deal  mth  the  bills  as 
cash ;  and  what  difference  is  there  between  telling  the 
bankers  that  they  may  so  use  any  bills,  and  drawing 
upon  them  in  such  a  way  as  to  make  it  necessary  for 
them  to  do  so  ?     Supposing  it,  on  the  other  hand,  to  be 
established  in  evidence,  that  there  was  a  direction  given 
in  two  or  three  instances,  the  very  interposition  of  a 
specific  direction  goes  to  confirm  the  general  inference. 
Vol.  III.  I 
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1828.        This  case,  tlierefore,  appears  to  me  to  fall  witliin  the 

words  of  Lord  Eldon  in  ex  parte  SargeatU,  that  it  is  to  be 

Thompson      inferred  from  the  habits  of  deah'ng  between  tlie  parties, 

and  auothcr.    ^j^^^^  ^j^^  jjjjjg  ^       cx)asidered  as  cash ;  and  without  mean- 
In  the  matter 

of  ing  to  infringe  upon  the  decision  of  Thompson  v.  GikSy 

and  othew     ^^  ^^  parte  Armttstead,  my  opinion  is,  that  the  petitioners 
are  not  entided  to  the  relief  they  ask. 

Petition  dismissed,  with  costs. 

Three  similar  petitions  of  other  customers  were  dis- 
missed, with  costs,  without  being  argued. 


V.  C.  Ex  parte  REID.  —  In  the  matter  of  LEEK. 

Mich.Termy 

November  If  f\^^  ...  .    . ,  i.  .. 

1828         ^N  a  petition  by  an  eqmtable  mortgagee,  the  question 

An  equitable  was  as  to  tlie  costs  of  the  application,  the  petitioner 
Sj»^?Srdecds  ''^'"g  ^^  fi*^  equitable  mortgagee  by  deposit  of  deeds, 
wiUioutwriting,  without  Writing  (excepting  a  receipt  signed  by  the  mort- 
paying  Uie  costs  g^gee's  clerk  on  receiving  the  deposit) ;  but  the  bank- 

ItoO  '"P'  •^"'•"8  subsequendy,  on  taking  up  money  fiom 

having  subse-  another  person,  written  a  letter  to  the  petitioner,  durect* 

a  letter  direct-  ing  him  to  hold  the  deedsy  after  payment  of  his  own 

the  d^l^af^r  w^ortgage,  for  the  second  mortgagee,  the  Vice-Chancellor 

payment  of  his  hdj  ^q^  tijjs  ^as  a  Sufficient  memorandum  in  writinir> 

own  mortgage,  .  ° 

for  a  second  Under  the  circumstances,  to  exempt  the  petitioner  from 
""**'^*'*^**'         paying  the  costs  of  the  application. 

Mr.  Svffden  and  Mr.  Knight  for  petition. 

Mr.  Home  contrd. 


■> 
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Ex  parte  HAWKINS.  —  In  the  matter  of  WATSON.        L.  C. 

>  Linc.Inn, 

Watson  deposited  a  lease  with  FoxhaU,  as  security  ^^^^  ^' 

for  lSOi»  The  lease  of  a 

liouse  belonging 
to  the  bankrupt 

Under  a  commission  against  Watson^  FoxhaU  obtained  having  been 

i_  t       :%       n  ii^ti  1.1  "I     ^^^  ^y  auction 

the  usual  order  for  a  sale  of  the  lease,  which  was  accord-  under  the  usual 
ingly  put  up  to  auction,  and  sold  to  the  petitioner  for  di^^'ted  t^i»^ 

2001,  signces  to 

execute  an  as- 
signment, and 

The  assignees  refused  to  accept  the  lease,  and  the  a^^erup^pos^ 
bankrupt  refused  to  deliver  possession.  ■*^?'*  ***  **** 

*  *  purchaser : 

Upon  refusing 

FoxhaU  then  presented  a  petition,  praying  that  Watson  bl^™  ptVas* 
might  be  ordered  to  quit,  and  deliver  possession  to  the  ordered  to  be 
assignees^  or  such  person  as  they  should  appoint ;  and 
that  the  assignees  might  be  ordered,  upon  payment  of 
the  purchase  money,  to  execute  an  assignment  to  the 
petitioner. 

The  Vice-Chancellor  (Sir  John  Leach)  ordered  March  ^l^ 
that  the  assignees,  on  payment  of  the  purchase  money,  1824. 
should  execute  an  assignment  to  the  petitioner  of  such 
interest  in  the  premises  as  thje  bankrupt  had  therein, 
(but  the  assignees  were  not  to  be  required  to  join  in  any 
warranty  of  title,)  and  that  the  bankrupt  should  deliver 
up  possession  to  the  petitioner. 

The  order  was  in  all  respects  obeyed  by  the  petitioner 
and  the  assignees,  but  the  bankrupt  refused  to  deliver  up 
possession. 

This  petition  was  in  consequence  presented,  {(raying 
that  the  bankrupt  might  be  committed* 

I  2 
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1828.  The  petition  was  heanl  before  the  Vice-Chancellor, 

^"^    ^^^      (Sir  A.  Hartj)  who,  upon  tlie  hearing,  pronounced  an 

Hawkins,      order  of  commitment,  but  afterwards,  doubting  the  juris- 

Qf  diction  of  the  Court,  declined  to  sign  the  order,  and 

Watmn.      intimated  his  wish  that  the  subject  should  be  mentioned 

to  the  Lord  Chancellor. 

Dec*  5.  Upon  opening  the  petition  this  day,  and  after  hearing 

the  reasons  assigned  by  the  bankrupt  for  not  delivering 
possession,  his  Lordship  ordered  him  to  be  committed. 

Mr.  Sugden  and  Mr.  Montagu  for  the  petitioner. 

Mr.  JMiitinarsh  contrd. 


L.  C.  7t,>  parle  EDWARDS.  — In  the  matter  of 

^f-^- *^-  SCHLESINGER. 

Two  parcels  of     rri  , 

goodK  were  sold    1  HIS  wns  an  appeal  from  the  decision  of  the  Vice- 
tini«,*anS  paid   Chancellor  in  ex  parte  Schlesingerj  2  G.ifJ.  392. 

for  hj  two  dis- 
tinct bills ;  the 

▼endee  aaer-  The  facts  were  as  follow :  On  the  6th  of  April  1826^ 

bLkrupiTthe*  ^^^  bankrupt  Schksinger  purchased  goods  from  Edwards, 
"^^f  or  proved    ^  tj^g  amouut  of  135/.  168.  6rf.,  for  which,  on  the 

under  the  com-  i_mi      i» 

mission  for  the    14th  of  the  Same  month,  he  gave  Edwards  a  bill  of 
first  parcel,  be-    exchange  for  that  amount,  payable  three  months  after 

iMthenthe         date, 
holder  of  the 
bill  given  in 

payment  for  the  same :  the  bill  for  tlie  other  parcel  was  outstanding  in  the  hands  of  a  partjr. 
to  whom  it  had  been  negotiated  prior  to  the  bankruptcy,  but  who  had  given  notice  of  its 
dishonour :  Held,  that  the  vendor  was  not  precluded,  under  6  Geo.  4.  c.l6.  i.  59.,  froai 
bringing  an  action  against  the  bankrupt  for  the  amount  of  the  last  parcel  of  goods;  and 
that  he  would  not  have  been  precluded,  even  If  he  had  been  the  holder  of  the  second  biU 
«t  the  time  of  his  so  proving  for  the  amount  of  the  first  parcel  of  goods. 
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Co  the  11th  of  April  1826,  the  bankrupt  purchased  1828. 

a  aeoond  parcel  of  goods  from  Edwards^  to  the  amount  

of  BSL  3«.,  for  which,  on  the  24th  of  the  same  month,  he  Eowarjm. 

gave  a  bill  for  that  sum,  also  payable  three  months  after  ^"  ^^  matter 

^•te-  ScHLEBINOXfi. 

These  bills  became  due  respectively  on  the  17th  and 
27th  of  July  1826,  and  were  dishonoured. 

The  commission  issued  on  the  6tli  of  November  1826, 
at  which  time  Edwcards  held  the  bill  for  135/.  16«.,  but 
the  bill  for  88/.  Zs.  was  held  by  a  person  to  whom  it  had 
been  transferred,  prior  to  the  bankruptcy,  for  a  valuable 
consideration,  and  who  had  given  due  notice  of  its  dis- 
honour. Shortly  after  the  issuing  of  the  commission, 
Edwards  proved  the  debt  of  135/.  16«.  M.j  and  subse- 
quently to  this  proof  the  bill  for  882.  3«.  was  returned  to 
Edwards^  and  he  commenced  an  action  upon  it  against 
die  bankrupt. 

The  question  was,  whether  having  proved  the  debt  of 
135/.  16».  6dl,  Edwards  was  entitled  to  proceed  at  law 
Ux  the  debt  of  88/.  3«.  The  Vice-Chancellor  was  of 
ofMnion  that  he  could  not,  and  made  an  order  restraining 
him  from  proceeding  further  in  the  action.  Against  this 
cyrder  the  present  appeal  was  preferred. 

Mr.  Montagu  and  Mr.  Cooper  for  the  petition :  — 

ITie  words  of  the  6  Geo.  4.  c.  16.  s.  59.,  upon  the 
construction  of  which  this  case  depends^  are :  '^  That  no 
creditor  who  has  brought  any  action  or  instituted  any 
suit  against  any  bankrupt,  in  respect  of  a  demand  prior 
to  the  bankruptcy,  or  which  might  have  been  proved  as 

i3 
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1828.        a  debt  under  the  commission  against  such   bankrupt^ 

shall  prove  a  debt  under  such  commission^  or  have  any 

Edwards,  claim  entered  upon  the  proceedings  under  such  commis* 
In  the  matter  gj^jj^  without  relinquishing  such  action  or  suit ;  and  in 
ScHUi8TN0BE«  casc  such  bankrupt  shall  be  in  prison  or  custody  at  the  • 

suit  of  or  detained  by  such  creditor,  he  shall  not  prove 
or  claim  as  aforesaid,  without  giving  a  sufficient  atitho- 
rity  in  writing  for  the  discharge  of  such  bankrupt;  and 
the  proving  or  claiming  a  debt  under  a  commission  by 
any  creditor  shall  be  deiemed  an  election  by  such  cre- 
ditor to  take  the  benefit  of  such  commission,  with  reelect 
to  the  debt  so  proved  or  claimed.'' 

Watson  V.  Medex,  I  B.Sf  A.  121,  is  in  substance,  if 
not  in  words,  the  case  now  bef(»«  the  Court.  There  the 
plain tijB&  had  sold  to  the  defendant  two  parcels  of  goods 
at  two  different  times,  for  the  amount  of  which  tbeyhmi 
taken  upon  each  sale  a  bill  of  exchange,  payable  to  lliem 
or  order.  The  defendant  afterwards  becoming  bank* 
rupt,  the  plaintifis  proved  under  the  commission  for  the 
amount  of  the  first  parcel  of  goods,  for  which  they  still 
held  the  bill  of  exchange.  Tlie  other  bill  was  at  that 
time  in  the  hands  of  a  third  person,  having"  b^en  nego- 
tiated by  the  plaintifis  prior  to  the  bankruptcy,  but 
shortly  after  the  plaintifis  had  proved^  it  was  returned  to 
them  dishonoured,  whereupon  they  arrested  the  defen* 
dant  for  the  amount  of  the  parcel  of  goods  for  which  that 
bill  had  been  given.  The  Court  held  that  the  plaintiff*, 
notwithstanding  his  proof,  was  entitled  to  proceed  at  law 
upon  the  bill  afterwards  returned  to  him ;  aUd  Bayky  J. 
says:  **  The  commissioners  would  not  have  allowed 
the  plaintifis  to  prove  the  other  debt.  As  to  that  d^» 
at  the  time  of  the  bankruptcy,  they  had  not;  a  com- 
plete right  vested  in  them.     The  plaintifis  prove  for  «ll 
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they  oould  prove,  and  it  depended  entirely  upon  acci-        1828. 
dent,  whether  they  coald  ever  be  in  a  situation  to  prove 

Ex  parte 

for  the  other  demands"  Edwards. 

In  the  matter 
of 

In  Harley  v.  Greenwood^  5  B.Sf  A.  95,  a  creditor  of  Schlbsingsr. 
150L  for  goods  sold  at  different  times,  for  which  he  had 
redeived  five  bills  of  exchange,  proved  one  of  the  bills 
for  4f7Ly  and  although  at  the  time  of  such  proof  {a)  he 
was  the  holder  of  the  other  four  bills,  the  Court  held 

■ 

that  diis  proof  upon  one  bill  did  not  estop  him  from 
proceeding  at  law  upon  the  other  bills.  Bayley  J.  ex<- 
pressly  said :  <^  The  47/.  was  a  distinct  debt,  due  upon 
one  UU  of  exchange,  and  the  other  sums  of  money  were 
distinct  debts,  due  on  the  other  bills ;  and  the  bills  them- 
selves were  not  given  for  that  which  had  been  one  entire 
debt,  bat  in  payment  of  distinct  sums  of  money  due  for 
four  several  parods  of  goods;  and  the  debts,  therefore, 
were  originally  contracted  as  distinct  and  separate  debts. 
I  cannot,  Aerefore,  say  diat  the  proof  of  the  47/.,  which 
was  not  originally  parcel  of  one  entire  debt,  and  which 
was  not  afterwards  covered  by  one  entire  security,  can 
be  considered  as  any  proof  of  the  other  debts.'' 

The  same  point  was  decided  in  Bridget  v.  MUlSj 
4  Bimg.  18.     The  bankrupt  was  indebted  as  follows : 


(a)  This  appears  in  the  argu*  that  bill,  and  it  was  not  returned 

ment  of  Mr.  Marryai,  who  says^  to  him  until  afler  the  proof.    In 

**  The  case  of  WaUoti  v.  Medex  this  case,  the  last  plea  alleges 

is  not  exactly  in  point  with  the  the  plaintifT  to  have  been  the 

present.    The  plaintiff  there,  at  creditor  for  the  whole  sum  at 

the  time  of  making  his  proof  for  the  time  he  proved  a  part,  and 

the  first  parcel  of  the  goods,  the  that  he  was  the  holder  of  all  the 

bill  for  which  he  then  held,  was  not  bills  at  the  time  he  proved  one." 

theholder  of  thcbill  for  the  second  S  B,S^  A,\  00. 
parcel ;  for  he  had  negotiated 

l4 
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1828.        242/.  ISs.  lid.,  for  which  no  bill  was  given ;  604^  7«.  9d.j 

for  which  four  bills  were  given ;  206/.  9«.,  for  which  two 

Edwards.      "^'^^  ^^^^  given,  and  which  were  n^otiated.  In  January 

In  the  ipatter  ^826  the  commission  issued,  and  in  the  same  month  the 

of 
ScBiJisiNGKA.  creditor  proved  the  debt  of  242/.  IBs.  lid.     In  June  the 

two  bills  for  206/.  9«.  were  returned.  In  September  the 
creditor  proved  the  debt  of  604/.  78,  9{/.,  and  afterwards 
proceeded  at  law  upon  the  two  bills  for  206/.  9s., 
which  the  Court  held  he  was  entitled  to  do,  observing^ 
**  that  there  was  nothing  in  the  statute  to  prevent  a 
creditor  from  suing  for  one  debt,  because  he  had  proved 
another  unconnected  with  it,  and  adding,  that  it  was 
clear  he  had  a  right  to  sue  for  or  to  prove  each  indivi- 
dual debt,  fls  might  best  suit  his  purpose." 

The  next  case  is  ex  parte  Sly,  2  G.SfJ.  163,  which 
was  decided  by  the  Vice-Chancellor  (Sir  Jofm  Leach). 
In  this  case  tlie  bankrupt  had  accepted  two  bills,  tx 
goods  sold  and  delivered  at  different  times,  which  were 
both  dishonoured  before  the  bankruptcy.  At  the  time 
the  commission  issued  the  creditor  held  one  of  the  bills, 
which  he  proved ;  and  upon  the  other  bill  being  returned 
to  him,  after  the  proof,  he  proceeded  at  law  against  the 
bankrupt.  The  learned  Judge  observed :  "  When  bills 
are  given  the  debt  becomes  assignable  by  the  mere 
transfer  of  the  bills;  and  the  creditor,  having  thus 
received  an  assignable  debt  before  the  bankruptcy,  by 
parting  with  one  of  the  bills  assigns  so  much  of  the  debt, 
and  the  holder  is  from  that  moment  the  creditor  of  the 
bankrupt,  and  during  the  interval  of  his  possessing  this 
bill  is  tlie  only  one  who  coidd  prove  it.  At  the  time, 
therefore,  that  the  creditor  proved  one  part  of  the  debt, 
he  had  assigned  the  other,  not  only  in  equity  but  at  law. 
After  the  bankruptcy  he  receives  what  may  be  termed  a 
re-assignment,  that  is.  he  gets  back  the  bill  by  payment; 
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he  is  thus  a  creditor  of  the  bankrupt  upon  an  entirely        1828« 
new  debt;  and  I  must  decide,  that  this  is  not  a  pro-  " 

oeeding  for  the  same  demand  for  which  the  proof  was     Eowabds. 
made."  ^°  ^®  f^^ 

01 
SCHLESIMGE 

On  the  hearing  of  the  present  case  before  the  Vice- 

Cbahcellor,  the  counsel  for  the  bankrupt  attempted  to 

distii^ish  it  from  the  previous  cases>  by  saying,  ''  Ex 

parte  Sly  has  settled  the  point  as  to  what  shall  be  the  test 

of  a  creditor's  right  to  proceed  at  law  or  not;  viz.  was  it 

in  his  power  when  he  proved  one  of  the  bills  to  have 

proved  the  other  ?     In  6a;  pctrte  Sly  he  clearly  could  not, 

for  the  bill  was  undue  and  outstanding  at  the  time,  but 

in  the  present  case   both  bills  had  been  dishonoured 

before  the  bankruptcy ;  and  it  is  a  fallacy  to  say,  that 

the  bill  was  outstanding,  when  he  had  actually  received 

notice  of  its  dishonour,  and  without  doubt  had  been 

debited  with .  the  amount  by  Budd^  in  whose  hands  the 

creditor  allowed  it  to  remain.  It  was  competent  to  him  to 

prove  or  to  daim,  and  he  cannot  therefore  proceed  at  law." 

But  this  reasoning  is  erroneous ;  first,  because  the  test 

c£  a  creditor's  right  is  not  that  when  it  was  in  his  power 

to  prove  one  of  the  bills  he  might  have  proved  the  other, 

as  is  expressly  decided  in  Bridget  v.  Mills  and  Barley  v. 

Greenwood;  and  secondly,  because  if  it  were  the  test, 

here  Edwards  could  not  at  the  time  he  proved  one  have 

proved  or  claimed  the  other,  as  the  right  so  to  prove  or 

daim  was  not  in  him,  but  in  the  holder  of  the  bill. 

•  « 

The  judgment  of  the  Vice-Chancellor  in  this  case 
may  be  divided  into  two  parts :  Istj  His  Honor  said, 
'^  that  the  bills  were  only  two  parts  of  one  simple  contract 
debt,  though  they  were  given  at  different  dates.  Had 
thqr,  remained  in  the  drawer's  hands,  without  doubt  they 
might  have  been'  exhibited  as  security  for  the  goods  sold. 


122  CASES  IN  BANKRUPTCY. 

1828.        and  recoverable  in  an  action."     But  the  same  observa- 

"~~~        tion  is  applicable  to  all  the  previous  cases^  viz.  Waiaon 

EowABDs.     ^*  Medexj  Harley  v.  Greemooodj  Bridget  v.  Milby  and 

In  the  matter  ^  parte  Sly,  the  particulars  of  which  have  been  abready 

SciiiJB8DiG£B.  stated.     2dly,  His  Honor  said,  ^^  In  ex  parte  Sly,  the 

bill  upon  which  the  action  was  commenced  did  not  be- 
come due  until  after  the  [Mxxyf  of  the  first,  and  -the 
drawer  was  not  then  in  a  situation  to  prove  it,  the  Vice- 
Chancellor,  therefore,  rightly  treated  it  as  a  distihctdebt. 
But  hete  both  bills  were  given  under  circumstanced  wlrioh 
would  have  supported  one  action ;  they  were  both  dis* 
honoured  at  the  date  of  the  commission  ;  and  before  the 
proof  of  the  one  it  is  not  denied  that  he  had  notice  of 
the  dishonour  of  the  other.  That  bill,  therefore,  nugfat 
also  have  been  proved,  or  at  least  claimed.''  Upon  this 
it  may  be  observed,  1st,  That  in  the  cases  of  Harlky  v. 
Greenwood,  and  Bridget  v.  3fitt^  die  creditor  was  tihe 
holder  of  other  bills  at  the  tiD»e  4fi'\ivs  proof.  2dly,  That 
the  drawer  in  this  case  was  not  in  a  situation  either  to 
prove  or  to  claim  the  outstanding  bill,  because  such 
right  was  in  the  biU-holdeir ;  and,  3dly,  That  it  isdiflkult 
to  discover  how  the  notice  of  dishonour  can  affect  the 
question,  as  such  hoti6e  is  merefy  to  enable  the  bill* 
holder  to  enforce  his  right  against  'the  drawer. 

■ 

Mr.  jBtMe  and  Mr.  Chandless  for  the  respondents :  — 

In  ex  parte  Crinaoz,  1  Bro.  270,  ex  parte  Groevenor, 
14  Ves.  587,  and  various  other  cases,  it  was  held  to  be 
law  of  the  Court,  previous  to  the  statute  of  the  49  G.  3. 
c.  121^  that  a  creditor  could  not  prove  part  of  a  simple 
contract  debt  and  proceed  $t  laW  for  the  remainder ;  and 
it  cannot  be  supposed  to  have  been*  thb  Intention  of  the  le- 
gislature that  the  provision  of  the  49  G.  8.  c.  121.  s.  14., 
which  was  intended,  for  the  ease  of  the  bankrupt,  should 
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operate  to  his  prejudice^  which  would  be  the  effect  of        1828. 

the  construction  upon  which  the  petitioner  relies.     In         " 

ex  parie  Crinsoz,  Mr.  Justice  Athursi  said^  that  in     Bdwaros. 

any  case  it  was    hard   that   a  creditor  should   both  '"  th6^n>«tt«^ 

prove  and  bring  an  action  even  where  die  debts  were  ScHLinNiiK&. 

distinct;  but  in  diis  case  the  dd)ts  were  not  distinct, 

but  arose  upon  an  account  fiir  goods  sold  and  delivered 

by  Edwardi  to  the  bankrupt.    In  ex  parte  Orosvenor^ 

Lord  JEZefofi  said^  ^^  If  a  creditor  has  a  note  for  one  sum^ 

and  a  bond  for  another^  as  the  remedies  and  the  relief 

under  those  seciuities  are  different,  he  may  prove  the 

one  debt,  and  hold  the  bankrupt  in-  execution  for  the 

other;  but  he  cannot  split  a  demand  for  goods  sold  and 

delivered.*'     In  ex  parte  Gbwer^  1  GL  ^  J.  270,  the 

Vice-Chancellor  (Sir  Jb&n  Leach)  restrained  a  biU-holder 

from  proceeding  where  the  original  creditor  had  claimed ; 

and  His  Honour  observed,  that  a  distinct  demand  was  a 

demand  of  a  distinct  nature,  as  of  indebitatus  assumpsit 

and  bond.     It  is  clear,  therefore,  that  a  creditor  is  not 

entitled  to  split  a  simple  contract  debt  into  two,  so  as  to 

prove  for  one  part,  and  proceed  at  law  for  the  other. 

In  ex  parte  Dickson^  I  Jfose,  98,  Lord  Eldan  said, 
that  the  49  Geo.  S.  c  121.  s.  14.  was  a  remedial  law, 
and  must  receive  a  liberal  construction,  an  observation 
whidi  applies  with  equal  force  to  the  6  Geo.  4.  c.  16. 
s.  59.,  which  was  clearly  intended  to  prevent  the  bank- 
rupt from  being  unnecessarily  and  oppressively  vexed. 
Beades,  this  Court  has  a  jurisdiction  in  such  cases,  which 
existed  before  and  independendy  of  die  late  act,  and 
which  ought  not  to  be  governed  by  the  decisions  at  law. 
Lord  Ndon  frequently  said  he  was  not  bound,  being  the 
supreme  tothority  in  bankruptcy,  to  take  notice  of  the 
judges'  opinions  in  courts  of  law. 
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1828.  Mr.  Montagu  in  reply :  — 

^inmL  Previously  to  the  49  Geo.  3.  c.  121.  it  was  the  con- 
Ih  ^e  matter  stant  practice  for  a  creditor  to  prove  part  of  his  debt, 
ScBLifiNOBR.  '^^  ^  proceed  at  law  for  the  residue ;  and  the  only 

remedy  for  the  bankrupt  was  by  a  petition  to  compel  the 
creditor  to  elect.  He  frequently  did  elect,  by  waiving 
his  proof,  and  proceeding  at  law  for  the  whole  debt.  To 
prevent  this  hardship  the  statute  has  enacted,  that  the 
proof  shall  be  a  conclusive  election  as  to  the  sum  proved^ 
but  it  has  not  deprived  the  creditor  of  his  legal  rights 
with  respect  to  any  sum  which  he  has  not  proved.  In 
the  case  of  ex  parte  Glover^  1  Gl.  §f  J.  270.,  the  debt 
was  claimed,  and  for  the  very  same  debt  the  creditor 
had  procured  a  third  person  to  proceed  against  the 
bankrupt,  so  that  it  was  virtually  a  proceeding  at  law  by 
the  creditor  for  the  very  debt  which  he  had  claimed. 

JDee.  13.         The  case  stood  over  for  judgment  until  this  day. 

The  Lord  Chancellor  :  — 

This  case  is  of  considerable  importance.  It  is  im- 
portant, not  so  much  from  the  amount  of  property  in 
dispute,  as  because  it  is  essential  to  avoid  the  inconve- 
nience and  injustice  which  would  arise,  if,  in  the  inter- 
pretation of  a  clause  in  an  act  of  parliament,  a  rule  of 
construction  were  permitted  to  prevail  in  this  Court 
different  from  that  which  is  recognized  and  followed  in 
the  courts  of  common  law. 

The  material  tacts  before  the  Court  may  be  shortly 
stated :  —  The  bankrupt  became  indebted  to  Edwards 
in  a  certain   sum,   on   contract,  for  goods  sold  and 
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delivered,    and  shortly  after  this   sale^a   bill  for  the        1B28. 
exact  amount  was  given  in  payment.    There  was  then       «        . 
a  second  and  distinct  contract,  for  another  parcel  of     Edwards. 
goods,  and  soon  afterwards  a  second  bill  was  given  by  ^f 

the  bankrupt  for  the  precise  amount  of  this  last  purchase.  Schlksm ob». 
The  first  debt  was  proved  under  the  commission,  but  at 
the  time  of  that  proof  die  second  bill  was  outstanding 
in  the  hands  of  a  party  to  whom  it  had  been  assigned 
for  valuable  consideration.  It  had,  however,  been  dis- 
honoured, and  due  notice  given  of  the  dishonour. 
Afterwards  this  bill  was  returned  to  Edwards  ;  and  he, 
in  January  1827,  commenced  an  action  upon  it,  against 
the  bankrupt,  in  the  Court  of  King's  Bench. 

The  bankrupt  then  applied  to  Mr.  Justice  Holrcyd  to 
stay  the  proceedings  in  the  action ;  which  being  refused,  he 
presented  a  petition  to  this  Court,  and  obtained  an  order 
from  the  Vice-Chancellor,  restraining  the  plaintiff  £cf- 
wards  firom  ftirther  prosecuting  the  action  in  question. 

Against  the  order  so  made,  the  present  appeal  has  been' 
preferred. 

.  The  question  turns  upon  the  construction  of  the  69th 
section  of  the  late  bankrupt  act,  which  was  re-enacted, 
with  certain  additions  fix>m  the  49th  Geo.  S.  c  121.  s.  14«' 
This  clause  applies  to  two  distinct  classes  of  cases :  first, 
where  an  actbn  has  been  commenced  previously  to  the 
appliattion  to  prove ;  secondly,  where  a  party  has  not 
commenced  an  action  at  the  time  of  his  proving  or' 
claiming,  in  which  case  the  proof  or  the  claim  is  declared 
to.be  an  election  for  the  sum  proved  or  claimed.  Under 
the  first  part  of  the  clause  no  difficulty  can  arise,'  for  it 
is  dear  that  ^  the  proof  of  a  debt,  in  respect  of  which 
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1828.       debt  an  actkm  has  been  previously  brought,  operates  as 

"**^        a  relinquishment  of  the  action.    But  the  case  now  before 

Edwabjdb.     11^  depends  upon  the  construction  of  the  second  part 

In  the  matter  ^f  jjj^  dause,   #hidi  provides  that  "  the  proving  or 

ScHLBsiNoBs.  claiming  a  debt  under  a  conunisoon  by  any  creditor, 

shall  be  deemed  an  election  by  such  creditor  to  take 
the  ben^  of  such  commiaBion,  with  respect  to  the  debt 
so  pfoved  or  claimed.  Nothing  can  in  my  opinion  be 
more  precise  and  disdnct  than  these  words ;  and  if  this 
question  were  now  for  the  first  time  agitated,  I  should 
adhere,  without  hesitation,  to  the  distinction  between  the 
two  classes  of  cases,  which  seems  to  me  to  be  so  clearly 
stated  in  the  statute  itisdf.  But  such  not  being  the 
case,  it  becomes  necessary  to  examine  and  consider  what 
has  been  decided  by  the  courts  of  common  law,  and 
likewise  by  this  Court,  as  to  the  true  construction  of  the 
clause  in  question. 

In  the  case  of  Waison  and  Medex^  \  B.^  A.  121, 
which  came  before  the  Court  of  King's  Bench,  in  the 
year  1817,  when  Lord  EOenbormigh  was  Chief  Justice, 
the  circumstances  were  nearly  the  same  as  in  the  pre- 
sent case.  There  were  two  distinct  parcels  of  goods 
furnished  at  two  different  times,  and  a  biU  of  exchange 
was  given  for  each  parcel.  The  debtor  having  become 
bankrupt,  proof  was  made  for  the  amount  of  the  first 
parcel.  The  biU  for  the  other  parcel  was  not  due  at 
the  time  of  this  proof,  and  was  outstanding.  It  was 
afterwards  returned  dishonoured,  and  an  action  was 
brought  upon  it.  A  motion  was  then  made  to  stay  Ae 
proceedings ;  and  although,  under  the  circumstances,  it 
was  not  absolutely  necessary  to  consider  the  operation  of 
both  clauses.  Lord  Ettenborough  and  Mr.  Justice  Abbott 
expressly  adverted  to  both.     The  result,  therefore,  of 
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fVaisoH  and  Medesc^  is,  that  two  of  the  Judges  were  of        1828. 

opinion,  that  die  effect  of  proof  was  an  election  only  as 

to  the  distinct  debt  proved.  Edwabds. 

In  the  matter 
of 

The  next  case,  Harky  v.  Greenwood,  5  B.  S^A.  95,  Schlrsinqkr. 
was  decided  in  1821.  Here  there  were  four  or  five 
distinct  contracts  for  different  parcels  of  goods,  for  which 
as  many  distinct  securities^  applicable  to  each  contract, 
were  given,  all  of  which  were  due  at  the  time  one  df 
them  was  proved  under  the  commission.  The  appli- 
cation was  not  to  stay  proceedings  in  the  action.  The 
circumstance  of  one  bill  having  been  proved  was  pleaded 
in  bar  to  the  action  on  die  other  bills.  The  two  points 
considered  were,  first,  whether  the  proof  could  be 
pleaded  in  bar;  and,  secondly,  if  it  could,  whether  it 
would  extend  beyond  the  one  debt  actually  proved.'  All 
the  Judges  were  of  opinion,  that  if  it  could  be  pleaded 
in  bar  at  all,  it  could  only  be  as  to  the  particular  debt 
proved ;  and  that,  as  to  the  other  distinct  debts,  the  cre- 
ditor might  proceed  at  law  for  their  recovery.  The 
bills,  it  appears,  were  not  given  for  one  entire  debt,  but 
in  payment  of  distinct  sums  due  for  several  parcels  of 
goods ;  and  I  think  this  case  decided  that  distinct  con- 
tracts, whether  upon  bills  of  exchange  or  in  respect  of 
goods  sold,  are  to  be  considered  as  creating  distinct  and 
sepiurate  ddbts. 

The  same  question  came  before  the  Court  of  Common 
Pleas,  in  Bridget  v.  Milk,  4  Bing.  18,  where  the  Judges 
conffldered  it  to  be  dear  that  the  proof  of  one  debt  did 
not  prevent  an  action  being  maintained  for  another  debt, 
unconnected  with  the  debt  proved;  and  the  effect  of 
their  decision  was  further,  that  two  distinct  contracts, 
for  distinct  parcels,  of  goods,  were  to  be  considered  as 
creating  distinct  debts. 
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1828.  The  case  now  before  me  has  also  virtually  been  carried 

before  the  Court  of  King's  Bench;  it  was  submitted  to 

Edwards.  ^^^  ^^  ^^  Judges  of  the  Court,  and  the  parties^  being 

In  the  matter  dissatisfied  with  the  opinion  of  that  Judge,  might  have 

ScRLxsiNOBB.  appealed  to  the'  whole  Court. 

Such,  then,  have  been  the  uniform  decisions  in  the 
courts  of  common  law ;  and  it  remains  only  to  be  consi- 
dered, whether  there  is  any  real  difference  in  the  con- 
struction of  the  statute  adopted  by  this  Court'  The 
first  case  was  ex  parte  Dickwn,  1  Bose^  98,  where  two 
bills  of  exchange  were  given,  one  for  92/.  and  the  other 
for  100/.  An  action  had  been  brought  on  the  bill 
for  100/.  previously  to  the  bankruptcy,  and  the  bankrupt 
taken  in  execution.  Afterwards,  the  creditor  proved 
under  the  commission  the  bill  for  92L^  and  this  was  con- 
sidered a  relinquishment  of  the  action.  It  certainly 
was  so,  being  within  the  words  of  the  first  part  of  the 
49  Geo.  3.  c.  121.  s.  14;  and  Mr.  J.  Abbott,  in  fVoMm 
V.  Medezy  expressly  notices  this  distinction. 

In  ex  parte  Glover j  I  G.  SfJ.  270,  an  action  was 
brought  in  the  name  of  Walshf  on  a  promissory  note  for 
2402.,  but  the  name  of  Wakh  was  used  for  that  of  Uoyd^ 
and  the  action  was  in  fact  the  action  of  Uoyd.  On  the 
6th  of  April  1821,  die  bankrupt  was  arrested ;  and  on  the 
21st  of  April  Uoyd  claimed  under  the  commission,  which, 
as  Walsh  and  Uoyd  were  identified,  was,  under  the  first 
part  of  the  clause,  considered  a  relinquishment  of  the 
acdon.  The  next  case,  ex  parte  Hardenbwrgh^  1  Bose^ 
204,  was  also  a  decision  under  the  first  part  of  the 
clause. 

Then  came  the  case  of  ex  parte  Sly,  2  GL  jr  J*  l^» 
which  was  similar  in  many  respects  to  the  present. 
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There  was  1602.  due  to  Oxley^  on  a  running  account,         1828. 
for  goods  sold  and  delivered  at  different  times.     Two       „        ^ 

,  ISx  parte 

bills,  one  for  78/.,  the  other  for  55/.  18«.,  were  given  by  Edwards. 
the  bankrupt  to  Oa%,  who  proved  for  109/.  19*.  2rf.,  ^"  the^  matter 
exhibiting  one  of  the  bills  as  a  security.  The  other  bill  Schlesingkr. 
he  had  assigned,  but  after  the  proof  it  became  due,  was 
returned  to  him  dishonoured,  and  an  action  having  been 
commenced  upon  it,  the  present  Master  of  the  Rolls  was 
of  opinion,  that  he  ought  not  to  restrain  the  action,  as 
Oxkjfj  by  the  re-assignment  of  the  bill  to  him,  became  a 
creditor  of  the  bankrupt  upon  an  entirely  new  debt,  and 
his  action  at  law  was  not,  therefore,  a  proceeding  for  the 
same  demand  for  which  the  proof  was  made.  This  case, 
then,  is  clearly  not  in  opposition  to  the  decisions  of  the 
courts  of  common  law.  And  the  same  learned  judge,  in 
ex  parte  Glover,  1  GL  8fJ.  270,  (which  I  ought  to  have 
adverted  to  before,)  observed,  that  the  statute  did  not 
apply  to  actions  for  distinct  demands  brought  subsequent 
to  proof  or  claim.  He  is,  indeed,  reported  to  have  said 
that  a  distinct  demand  was  a  demand  of  a  distinct  nature, 
such  as  mdebUatus  assumpsit  ai^d  bond ;  but  it  was  alto- 
gether unnecessary  to  make  that  statement,  and  it  must, 
therefore,  be  considered  as  an  obiter  dictum  —  an  obiter 
dictum,  certainly,  of  a  judge  of  great  learning  and  expe- 
rience, but  to  which  I  cannot  assent,  for  I  am  of  opinion, 
that  to  constitute  distinct  debts,  it  is  not  requisite  that 
they  should  be  of  different  natures,  but  that  it  is  sufficient 
if  they  arise  upon  distinct  contracts. 

This  review  of  the  cases,  therefore,  warrants  my  say- 
ing, that  the  Courts  have  not  hitherto  differed  in  the 
construction  of  the  clause  in  question ;  and  my  deliberate 
opinion  is,  that  the  decisions  of  the  Courts  of  common 
law  —  of  courts  differently  constituted,  as  respects  the 

Vol.  hi.  k 
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182B.       judges,  at  the  different  times  when  the  cases  were  de- 
cided  —  ouffht  to  be  confirmed. 

Ex  parte  ° 

Edwards. 
In  the  matter       j^  ^^  present  case,  there  are  two  distinct  debts  for 

ScBLstzNOEE.  two  distinct  parcels  of  goods,  in  respect  of  which  two 

distinct  bills  were  given ;  and  I  think  the  par^  might 

have  proved  the  amount  of  one  of  the  bills  nnder  the 

commission,  and  have  afterwards  proceeded  at  law  for  tlie 

amount  of  the  other  bill,  even  if  he  had  he&i  the  hdder 

of  that  bill  at  the  time  of  his  proof  for  the  amount  of  the 

first.     It  is  not  necessary,  therefore,  to  advert  to  the 

obeervatiohs  which  have  been  made  upon  the  drcum- 

stance  of  one  bill  being  outstanding,  and  notice  given  of 

its  dishonour.     The  order  of  the  Vice-Chancellor  must 

be  reversed. 


L.  C.        jEx  parte  CHAMBERS.  —  In  the  matter  of  A.  H. 
D^%  6A6.       CHAMBERS  the  elder  and  A.  H.  CHAMBERS 
1828.  the  younger. 

Where  A.,  har. 

debt  under  a  i  HIS  was  8  petition  of  appeal  from  the  judgment  of 

^n!^  ^^  Vice-Chancellor.     The  material  facts  of  the  case, 

*^"«*>*  "V^  and  the  principal  arguments  urged  at  the  bar,  are  stated 

ed  judgment  in  the  report  of  it  in  2  G/.  ^  J.  881. 

against  B.  for 
the  amount  80 

prored,  a  sum         Mr.  Pnws.  Mr.  KniglUy  and  Mr.  J.  EKSseBf  in  sup- 

attempted  to  be 

prored,  and       port  of  the  appeal,  referred  to  the  cases  cited  in  die 

other  sums  ad- 

Tanced  after  the  bankruptcy,  and  upon  this  judgment  sued  out  execution,  and  caused  pro- 
P^ity  of  fi.,  in  the  possession  of  his  assigneef,  to  be  taken  in  euoution,  the  Court  ordered  tfw 
^k^^^^  to  ^  withdraim  altogether :  Qusere,  vbether  the  Court  would  have  so  interlered  if 
the  judgment  and  writ  of  exceutioQ  had  not  included  the  sum  proved  under  the  commission. 
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Coart  below^  and  also  to  ex  parte  Calhwy  3  Ves.  1.        1828. 
Banien  v.  Homer,  16  Eoitj  191.  

Ex  parte 
Chambebs. 

Mr.  Sugdm  and  Mr.  GtiffUh  Richards  coHtrd.  '"  **'^°"»"«'" 

Chambers. 

The  Lord  Chancellor  :  — 

This  caie  arisen  out  of  the  bankruptcy  of  Messrs.  Cham- 
ben  and  Son.  It  is  an  appeal  from  the  decision  of  the 
Vioe-Chancellor,  and  now  stands  for  the  judgment  of 
this  Court. 

The  fiusts  are  these :  WUliam  Chambers j  the  brother  of 

A.  B.  Clumbers  the  elder,  proved,  under  the  oommis- 

mCki  a  debt  of  36/!.  7«.  %d.  against  the  joint  estate^  and 

3y7M/.  2«.  M.  due  on  a  promissory  note,  which,  with 

interest,  amounted  to  the  sum  of  4,027/.  9«.  Trf.,  against 

the  separate  estate  of  A.  H.  Chambers  the  elder.     He 

~  fortber  proposed  and  offered  to  prove  against  the  same 

Mate  a  sum  of  608/!.,  due  on  another  promissory  note ; 

bat  the  commissioners  refused  to  permit  this  proofs  in 

ooittequen6e  of  his  holding  securities,  which   he  was 

unwiUing  to  relinquish. 

After  be  had  thus  proved  the  first  debt,   WiUiam 

Chambers  brought  ah  action  against  his  brother  for  the 

^ttMNmt  proved,  the  sum  attempted  to  be  proved,  and 

^)dfer  somd  due  upon  promissory  notes,  or  alleged  to 

liave  b6en  advanced  after  the  bankruptcy-     This  action 

y^BS  commenced   in  the  Court  of  Exchequer,  and  no 

defence  being  made,  judgment  was  suffered  by  default 

Ibr  the  whole  amount  sought  to  be  recovered.     A  writ 

of  eltecution  was  then  sued  out,  and  indorsed,  to  levy  a 

sum  of  more   than  6,000/.,  which   included  the  sum 

proved,  the  sum  offered  to  be  proved,  and  the  sums  sub- 
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oommissioiii  and  those  which  he  had  not  proved,  includ-         1828. 
inff  what  had  been  advanced  by  him  after  the  bank-      ^ 

.  .  .  .  -E'  parte 

ruptcy.     Assuming  that  if  he  had  confined  his  action  to     Chambers. 
the  debt  not  proved  under   the  commission,  and  had  ^  the  fatter 
accordingly  sued  out  execution  against  the  goods  of  the     Cuambehs. 
bankrupt  for  that  debt  alone,  the  Court  ought  not  to 
have   interfered;  assuming  this,   (for   I  desire   that   I 
may  not  be  understood  as  expres^g  any  opinion  upon 
the  point,)  it  becomes  material  to  consider  what  is  here 
the  actual  state  of  the  case.     In  tliis  action  Mr.  William 
Chambers  has  thought  proper  to  include  both  what  was 
and  what  was  not  proved ;  and  it  is  under  such  circum- 
stances that  I  am  now  to  determine  what  course  it  is 
proper  to  pursue,  and  what  order  it  becomes  the  Court 
to  pronounce. 

It  was  said  at  the  bar,  that  the  Court  might  make 
a  qualified  order  —  an  order  restraining  the  execution  as 
to  the  debt  proved  under  the  commission,  but  leaving 
the  execution  in  force  as  to  the  remainder.  The  form  of 
such  an  order  was  not,  however,  suggested,  nor  were  the 
difficulties  likely  to  result  from  it  examined  or  considered. 
If  an  application  had  been  made  to  the  Court  of  Ex- 
chequer to  stay  the  proceedings  as  to  part  of  the  cause 
of  action,  that  Court  could  not  have  made  such  an  order; 
or  if  it  be  said  that  the  Court  of  Exchequer  might  have 
ordered  a  noUe  prosequi  to  be  entered  as  to  the  sum 
proved,  a  question  would  arise,  whether  such  an  Qrder 
would  be  consistent  with  the  6  Geo.  4.  c.  16.  s.  59.,  by 
which  it  is  provided,  that  any  creditor  who  shall  have 
elected  to  prove  or  claim,  if  the  commission  be  after- 
wards superseded,  may  proceed  in  the  action  as  if  he 
had  not  so  elected.  A  right  is  given  him  to  proceed  in 
his  action,  previously  relinquished;  but  by  entering  a 
noUe  prosequi,  that  part  of  the  action  to  which  it  applied 

k3 
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1828.       would  be   extinguished,   and  could  not  afterwards  be 

proceeded  on,  so  that  the  party  would  be  compelled  to 

Cha»ib£B8.     begin  de  novo,  which  is  inconsistent  with  the  language  of 
In  thermatter  y^^  ^^^^^ 
of 
Chajibebs. 

The  only  course^  then^   would  be  for  die  Court  to 

stay  the  proceedings  altogether,  leaving  the  party  to 

alter  his  own  record  so  as  to  get  rid  of  the  existing 

objection,  and  to  apply  for  another  writ  of  ezecutioii 

to  the  sheriff.    These  difficulties,  it  is  to  be  remembered, 

are  difficulties  created  by  Mr.  William  Chambers  himself^ 

and  he  is  not  entided  to  complain  that  the  Court  will  not 

take  them  upon  itself.     He  must  be  left  to  deal  with  bis 

own  record  in  the  Court  of  Exchequer,  as  be  may  be 

advised.     It  is  not  for  this  Court  to  suggest  the  ooqrse 

which  he  ought  to  pursue ;  but  if  he  should  succeed  in 

getting  rid  of  the  difficulty,  and  should,  upon  a  new 

writ,  take  the  goods  of  the  bankrupt  in  execution^  he 

may  come  here  again,  and  it  will  then  be  for  me  to 

decide  the  more  important  question^  whether^  when  a 

party  has  proved  for  one  debt  under  a  commission*  and 

brings  an  action  and  recovers  judgment  for  a  distinct 

debt^  he  has  a  right  to  take  in  execution  the  goods  of 

the  bankrupt  in  the  possession  of  the  assignees.     That 

point  it  is  unnecessary  for  me  to  determine  at  present 

I  am  anxious  not  to  express  any  opinion  upon  it.     But 

as  the  case  now  stands,  I  am  bound  to  decide  that  the 

execution  must  be  withdrawn  altc^ether;  and  it  is  on 

this  ground,  and  on  this  ground  only*  that  I  affirm  the 

order  of  the  Court  below. 

Petition  of  appeal  dismissed,  with  costs. 
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Ex  parte  MINCHIN.  —  In  the  matter  of  MINCHIN,        V.  C. 

CARTER,  and  KELLY.  V^*^*  ^^J-' 

January  IS, 

1829. 
1  HIS  was  a  petition  by  the  bankrupt  Minckm^  stating  Where  A.,  be- 
that  he  had  paid  20«.  in  the  pound  on  his  separate  estate^  partners,  had 
from  which  a  surplus  was  carried  to  the  joint  estate,  on  Sound^on'his*** 
which  12tf.  M.  in  the  pound  had  been  paid^  and  praying  serrate  estate, 
that  he  might  be  declared  to  be  entitled,  to  his  sole  use,  the  pound  bad 
to  an  allowance  of  6/.  per  cent,  not  exceeding  400/.  thej^S^esute 
Upon  the  separate  estates  of  the  other  partners.  Carter  *>«*  o"  ^e  >©- 

,  .  parate  estates  of 

and  Kelly i  a  sufficient  dividend  had  not  been  paid.  the  two  other 

partners  a  suffi- 
cient dividend 

Mr.  Sugden  and  Mr.  Wright  for  the  petition  :  —  had  not  been 

*  paid:   Held, 

that  under  the 

The  question  which  this  petition  presents  for  the  a?^  ratitk^ 
consideration   of  the  Court  is,  whether  Mr.  Minchin  for  his  sole  use, 

to  an  allowance 

18  not    entitled    to    the    allowance    claimed,    without  offive  per  cent 
refisrence    to  his  partners.      Lord    ThurhWj    indeed^  ^\oo.        ^ 
decided    against   a  similar  demand   in   ex  parte  Bate,  The  allowance 
1  Bro.  C.  a  453.,  but   the  propriety  of  that  decision  J^'^afiSfdiW. 
has    always  been  doubted.     For  the  purposes  of  this  d^basbeen 
aigument,  however,   it  is   not   necessary   to   question 
the  authority  of  that  case,  because  we  rely  upon  the 
construction  of  a  clause  in  the  late  bankrupt  act,  which 
differs  materially  from  the   5th  Geo.  2.  c.  30.  s.  7.^  by 
the  strict  words  of  which,  after  much  hesitation   and 
with  evident  reluctance.  Lord  TAurbw  admitted   that 
he  was  bound.     A  comparison  of  the  clauses  in  the  two 
acts  will  shew,  that  the  recent  enactment  upon  the  sub- 
ject must  have  been  intended  to  alter  a  rule  that  operated 
most  unjustly,  and  which  had  the  eifect  of  confounding 

K  4 
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1829.  the    prudent    with    the    speculative    and    extravagant 

_  partner,  (a) 

Ex  parte  ^^  ^   ' 

MiNCHIN.  .   . 

In  the  matter       j^^  ^^  g  q^  4^    ^  jg    ^^  j28.  the  words  are,  «'  every 

MiNCHiK    .  bankrupt  shall  be  allowed  five  per  cent.,"  &c.,  whilst  in 

*°    ^       '  the  5  Geo.  2.  c.  30.  s.  7.  they  are,  "  all  and  every  person 


(a)  By  the  5  Geo.  2.  c.  30.  s.  7.  By  the  6  Geo.  4.  c.  1 6.  s.  1 28., 

it  18  enacted:  '*  That  aiU  and  it  b  enacted  :*' That  eoer^  61111^- 

everjf  person  and  persons  so  be^  rupi  who  shall  have  obtained  his 

come  or  to  become  bankrupts  as  certificate^  if  the  net  produce  of 

aforesaid,  who  shall  within  the  his  estate  shall  pay  the  creditors 

time  limited  by  this  act  surrender  who  have  proved  under  the  com- 

him,  her,  or  themselves  to  the  mission  ten  shillings  in  the  pound, 

acting  commissioners  named  and  shall  be  allowed  Jive  per  cent,  out 

authorized  in  or  by  any  commis-  of  such  produce,  to  be  paid  him 

sion  of  bankrupt  awarded  or  to  by  the  assignees,  provided  suck 

be  awarded  against  him,  her,  or  allowance  shall  not  exceed  four 

them,  and  in  all  things  conform  hundred  pounds  **  &c 
as  in  and  by  this  act  is  directed, 

shaU  be  allowed  the  sum  ofJSve  And  by  section  129,  **  That  in 

pounds  per  centum  out  of  the  all  joint  commissions  underwhich 

net   produce  of  all   the  estate  any  partner  shall  have  obtained 

that  shall  be  recovered  in  and  his  certificate,  if  a  sufficient  divi- 

received ;  which  shall  be  paid  dend  shall  have  been  paid  upon 

unto  him,  her,  or  them  by  the  the  joint  estate  and  upon  the 

said  assignee  or  assignees  of  the  separate  estate  of  such  partner, 

said  commissioners,  in  case  the  he  shall  be  entitled  to  his  allow- 

net  produce  of  the  said  estate,  ance,  although  his  other  partner 

after  such  allowance  made,  shall  or  partners  may  not  be  entitled 

be  sufficient  to  pay  the  creditors  to  any  allowance." 
of  the  said  bankrupt,  who  have 
proved  their  debts  under  the  said 
commission,  the  sum  of  ten  shil- 
lings in  the  pound,  and  so  as  the 
said  Jive  pounds  per  centum  shall 
not  amount  in  the  whole  to  above  the 
sum  of  two  hundred  pounds,  &c. 


and  othen. 


CASES  IN  BANKRUPTCY.  1ST 

and  persons  so  become  or  to  become  bankrupts^  shall  be        1829. 
allowed  the  sum  of  5L  per  centum/'  &c.  —  expressions        """^ 
which  fettered  Lord  nurbWf  and  led  him  to  the  con-      Minchin. 
dusion  that  several  partners  were  to  be  r^arded  as  one,  ^"  *^®  matter 
so  far  as  respected  their  right  under  the  statute  to  an      Minchin 
allowance.     But  if  any  doubt  can  exist  as  to  the  true 
construction  of  the  128th  section^  it  must  be  removed 
by  section  129,  which  was  evidently  framed  with  reference 
to  ex  parte  Batej  and  to   alter  the    injustice  of  the 
practice  founded  on  that  decision. 

In  the  same  spirit  of  legislation,  it  will  be  seen,  on 
reference  to  the  ISOth  section^  that  eadi  bankrupt  is 
now  to  be  considered  as  standing  alone  and  indepai- 
dently,  and  liable  to  punishment  or  forfeiture  for  his  own 
misconduct  or  irregularities,  but  not  for  those  of  his 
partners  in  trade.  By  the  late  act  a  new  and  most 
beneficial  rule  was  introduced,  and  there  is  nothing  to 
contradict  the  dear  and  express  meaning  of  the  words 
in  the  clauses  to  which  reference  has  been  made. 

If  the  other  partners.  Carter  and  KeUy^  become  en- 
titled, and  apply  hereafter  for  their  several  allowances, 
the  total  amount  will  still  foil  far  short  of  five  per  cent, 
upon  the  sum  already  divided  amongst  the  creditors. 

Mr.  Mxmtagu  for  the  assignees :  — 

By  the  5  Geo.  2.  c  30.  s.  7.,  the  law  previous  to  the 
present  bankrupt  statute,  it  was  enacted :  ^^  That  all  and 
every  person  and  persons  so  become  or  to  become  bank- 
rupts, who  shall  be  allowed  thesum  of  five  pounds  per 
centum  out  of  the  net  produce  of  all  the  estate  that  shall 
be  recovered  in  and  received."  The  true  interpretation  of 


and  4>tb6n, 
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1889.  this  cUuse  W0«  decided  by  I^rd  Thurhw,  after  ffefit  de- 

„  liberation,  to  be,  that  the  joint  and  separate  eaCat»  wene 

MiNcajM.  not  to  be  considered  distinct,  as  if  two  comoiiasions  had 

In  ibe^  matter  ]gs^^  (^t  ^  consolidated,  and  that  only  one  allowance 

MiNcwr  should  be  payable,  fy  parte  Bate,  1  Bro.  468.  (a)  And 
in  ex  porta  Pawellj  1  Mad.  70,  the  Vice-Chancelior  aays : 
^*  From  that  decision  {ex  parte  Bate)  9  which  I  consider 
oinding  on  jsoe,  I  <Qodiude»  that  ia  determining  the 
question  of  allowance,  the  jmnt  and  separate  estate  are 
not  to  be  considered  as  distinct,  and  as  if  two  commis- 
sions had  issued ;  but  only  one  allowance  is  made/' 

With  respect  to  the  doctrine  of  ex  parte  Bate  bdng 
doubted  by  the  profesaum,  because  if  three  separate 


(a)  la  eje  parte  BoU^  in  re  though  not  quite   15$,  on  the 

Bate    and    Eenckel,    the   first  whole,  was  entitled  to  the  fbH 

question  made  was,  whether  the  allowance ;  but  Henckei,  who  had 

petitioner  eould  have  two  allow-  not  paid  lOt.  upon  his  moiety, 

anoesy  the  one  in  respect  of  the  was  entitled  to  nothing.  But  this 

separate,  the  other  of  the  joint  opinion  his  Lordship  afterwards 

estate;  but  the  Lord  Chancellor  changed;'  for  a  few  dajs  after 

WBB  clearly  of  opinion  this  could  he  declared  that  the  bankrupts 

not  be.    The  next  and  prindpal  were  entitled  under  the  act  of 

quesdon  was,  whether  Henckel  parliament  to  the  sum  of  300i,, 

was  entitled  to  any  allowance ;  being  an  allowance  of  ten  par 

and  if  so,   whether  the  same  cent,  in  respect  of  their  joint  and 

should  be  part  of  the  SOO^  to  separate  effects;  and  that  the 

which  the  petitioner  would  be  sameought  to  be  divided  between 

entitled.  them,  according  to  the  proper- 

The  Lord  Chancellor**  thought  tions  which  the  surplus  of  each 

the  proper  way  of  considering  of  their  separate  estates,  after 

the  questioa  would  be,  taking  payment  of  their  respective  se- 

the  debts  as  well  as  the  efl^cts  in  parate  debts^  and  the  respective 

moieties.    Bate^  therefore,  bav-  moieties  of  their  joint  estate, 

ing  paid  in  fact  above  20«.  in  the  have  contributed  to  the  payment 

pound  on  the  moiety  of  the  debts,  of  their  joint  debts/ 


ti 
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oommissioQs  were  in  operatioq  encb  bankrupt  would  be       JI889. 
aititled  to  his  full  allowaiieef  and  tbati  because  the  com-      „ 
missions  are  for  the  ocmyenieiice  of  the  crediUm  oonsoU-      Miv^mv. 
dated^  the  banlcnipts  ought  not  to  be  pr^udiced,  it  is  ^"*  the  ^oMttv 
too  late  to  inquire  whether  any  and  what  weight  if  due     Mprcaiir 
tp  these  doubts;  and  we  cannot  suppose  that  reaff>ning  ^^°an, 

so  obvious  did  not  present  itself  to  the  mind  of  Xx>xd 
Tiurhw,  who^  upon  a  careful  examination  of  the  words 
of  the  statute,  determined^  that  under  a  joint  commis* 
sicm  such  right  to  more  than  one  allowance  does  not 
egoist  But  even  supposing  Lord  TAuriwfs  qpinion  to 
be  erroneousi  it  is  not,  after  the  law  has  been  settled  for 
fifty  years^  and  the  practice  in  obedieaoe  to  it^  for  the 
Court  to  disregard  all  {NPmousdecisionsy  and  to  exervMe 
its  own  judgment  upon  what  it  may  suppose  the  Court 
ought  originaUy  to  have  determined.  This  alteration 
can  now  ba  effected  only  by  the  interpodtion  of  the 
I^fislatttre-  There  i^  scarcely  any  judge  who  has  npt 
esqpressed  his  disapprobation  qi  Suwl  v.  JBu89el{a)i 
but  no  one  has  ever  thought  it  right  not  to  oQqsider  the 
decision  in  that  case  w  settled  law. 

If  the  petitioner,  therefixre,  has  any  right,  it  must  be 
under  the  words  of  the  6  Geo.  4.  c.  16.*  ss.  1S8  and  129. 
But  the  words  of  the  new  act  (b)  are  not  so  strong  in  favour 

(a)  1  Bro,  C,C,  269.    See  ex  Warner^  1  Rote^  286;  ex  parte 

parte  Comings  9  Vei,  \n\ex  parte  Hooper  ^  1  Mertvale^  7,  &c 

Haigh,  1 1   Fes,  405  ;    ex  parte  (b)  It  is  inpeitaat  to  obferve, 

Fiaden»  11  Vet.  404;  Norrisy,  tliatbytbeOCk».4.  clS.fUlSS* 

Wilkifuon,  \  iFet.  192;  ex  parte  the   bankrupt's    allowance   was 

MoutUfortf  14  Ves,  606 ;  ex  parte  increased  to  double  its  former 

Coombcy   17  Vet,  370  ;  ex  parte  amount.     See  note  to  ex  parte 

IVhUbreadf  1  Rose,  298 ;  ex  parte  Dam,  ante,  page  39, 


and  others. 
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1829.        of  a  distinct  allowance  to  each  bankrupt  as  the  words  of 

the  old  act ;  for  in  the  6  Geo.  2.  c.  30.  s.  7.  the  words 

MiNCHiK.  ®re  **  all  and  every,"  and  in  the  late  act  the  word  **  all" 
In  the  matter  jg  omitted,  and  the  only  word  used  is  *'  every,"  &c.  As 
MiNCHiN  far,  therefore,  as  the  words  can  be  supposed  to  alter  the' 
law,  it  is  in  diminution  of  the  right  of  the  bankrupt. 
Now,  as  it  has  been  said  that  the  doctrine  of  ere /xif^ 
Bate  has  been  long  doubted  by  the  profession^  is  it  rea- 
sonable to  suppose  that,  if  the  l^slature  had  intended  to 
alter  the  law,  it  would  have  been  by  tliis  general  state- 
ment, instead  of  by  a  specific  enactment?  A  similar 
inference  was  noticed  by  the  Lord  Chancellor,  in  the 
course  of  the  argument  upon  the  construction  of  another 
clause  of  the  statute,  on  an  appeal  in  the  case  of  ex 
parte  Edwards,  (a) 

That  the  legislature,  if  it  had  intended  thus  to  alter 

*  ■ 

the  law,  would  have  expressed  its  intention  by  clear  and 
specific  enactment,  may  also  be  inferred  from  section 
129  of  the  same  statute.  It  was  settled  in  ex  parte 
Powell,  I  MacL  68,  that  a  bankrupt  who  had  obtained 
his  certificate  and  paid  the  statutable  amount  of  dividend, 
could  not  claim  the  allowance,  unless  his  partner  was 
also  entided,  the  allowance  being  only  jointly  claimable* 
This  hardship,  by  which  the  innocent  was  punished  for 
the  guilty,  the  legislature  thought  it  right  to  remedy ; 
and,  so  thinking,  it  did  not  express  itself  by  vague 
and  general  words^  but  by  the  specific  enactment 
contained  in  the  129th  section.  That  section  was 
framed  with  reference  to  ex  parte  Powell,  and  not 
to  ex  parte  Bate.     It  is  dear,  therefore,  that  the  law 


(a)  Ante,  page  116.    See  rx  parte  Burgcu,  2  GL  4^  J.  199, 
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as  it  existed  previous  to  the  6  Geo.  4.  c.  16.  remains        ld29. 

unaltered.  .  .  - 

Ex  parte 

MiNCHIN. 

The  Vice-Chancellob  :  — .  of  > 

MlNCHlN* 

With  reference  to  this  petition,  it  appears  to  me  that    *"    ®  J^' 
my  decision  must  be  governed  by  the  words  of  the  late 
bankrupt  act.     These,  it  will  be  observed,  differ  mate- 
rially from  the  words  in  the  5  Geo.  2.  c.  30.  s.  7.^  on 
which  LfOrd  Thurhufs  decision  in  ex  parte  Bate  was 
founded.     (The  Vice  Chancellor  here  referred  to  the 
5  Geo.  2.  c.  30.  s.  7.  and  the  6  Geo.  4.  c.  16.  ss.  128  and 
1 29.)  Considering  these  clauses  together,  and  particularly 
the  concluding  words  of  the  129th  section,  <^  he  shall  be 
entitled  to  his  allowance,  although  his  other  partner  or 
partners  may  not  be  entitled  to  any  allowance,"  that  is^ 
not  entitled  for  any  reason  whatever,  I  cannot  but  think 
that  the  legislature  contemplated  the  separate  pajrmentof 
each  partner's  allowance.     Finding  a  material  departure 
from  the  words  of  the  5  Geo.  2.  c.  30.  s.  7.  in  the  new 
bankrupt  act,  and  appl3dng  my  mind  to  the  construction 
of  the  clauses  in  question  according  to  the  usual  meaning 
of  words   in   the  English  language,   I   am   bound   to 
decide   that  each   partner   is  entitled  to   his  separate 
allowance,  and  that  the  prayer  of  this  petition  ought  to 
be  granted. 

I  understand  it  to  be  admitted  at  the  bar,  that  a  final 
dividend  has  been  made.  I  make  this  observation^ 
because  in  the  case  of  ex  parte  DaviSj  in  the  matter  of 
Barlee^  where  I  ordered  the  bankrupt's  allowance  to  be 
paid^  I  proceeded  on  the  authority  of  ex  parte  Saffordj 
2  GL  8f  J.  128,  which  was  cited  at  the  bar,  but  in  which 
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1829*       cate^  I  hare  beeti  since  informed,  diat  the  dividend  had 

"^—^        been  advertised  as  a  first  and  final  dividend,  (a) 
JBm  parte  ^ 

MZNCHIlf. 

In  the  matter       Ordered  according  to  prayer  of  petition. 

MWCHIM 

and  otfaarfk     -—------— —^       ■ 

(a)  iln/e,  page  36. 


2Sd  December  ^Q28. 

The  Vice-Chancellor  stated  that,  in  conference  with 
the  Lord  Chancellor^  it  had  been  determined  by  his 
Lordship  that  the  Vice-Chancellor  may  direct  a  petition 
to  be  heard  before  the  day  of  petitions  for  which  it  had 
been  answered;  and  that  the  rule  stated  in  ex  parte 
CharUonj  2  GL  Sf  J.  390.,  having  been  productive  of 
inconvenience,  must  be  altered. 
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Letter  addressed  by  the  Secretary  of  Bankrupts  to  the 
Lists  of  Commissioners  in  London. 

Gentlemen,  Quality  Court,  Not.  20,  1828. 

It  having  been  communicated  to  the  Lord  Chancellor,  that 
considerable  diversity  of  practice  existed  amongst  the  different 
lists  of  Commissioners  of  Bankrupts,  as  to  the  costs  allowed  in  the 
taxing  of  bills  for  proceedings  under  commissions  of  bankrupt, 
and  that  a  schedule  of  such  costs,  as  should  in  general  cases  be 
allowed,  would  be  extremely  useful,  his  Lordship  referred  the 
subject  to  four  experienced  Commissioners  for  their  consideration. 
The  attention  of  one  of  those  gentlemen,  Mr.  Pensam,  was,  from 
severe  indisposition,  interrupted  before  the  business  was  com- 
pleted ;  but  the  other  gentlemen  have  reported  to  his  Lordship  as 
follows :  — 

''  In  obedience  to  your  Lordship's  instructions,  we  have 
taken  into  our  consideration  the  costs  incident,  to  proceedings 
under  commissions  of  bankrupt,  and  we  have  prepared  two  tables, 
annexed  to  our  report,  ascertaining  the  costs  which  we  submit 
as  proper  to  be  allowed  to  the  solicitor  and  to  the  messenger. 

'^  In  the  course  of  our  inquiry  we  have  been  attended  by 
solicitors  of  experience  and  respectability,  and  by  all  the  mes- 
sengers ;  and  we  beg  to  lay  before  your  Lordship  a  concise  state- 
ment of  the  principles  by  which  we  have  been  guided  in  forming 
our  conclusions.  The  order  of  the  26th  of  February  1807  having 
regulated  the  costs  of  solicitors  in  general  business,  we  have,  in 
every  instance  to  which  they  are  applicable,  adopted  the  pro- 

Vol.  III.  L 
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Tuuont  of  that  order ;  in  other  instances  we  have  endeavoured  to 
ascertain  a  reasonable  compensation  for  time  actually  employed, 
according  to  the  ordinary  rate  of  professional  remuneration ; 
conceiving  that  while  on  the  one  hand  fictitious  or  exaggerated 
charges  should  be  rigorously  excluded^  on  the  other,  the  scale  of 
fees  ought  not  to  be  reduced  so  low  as  to  deter  practitioners, 
established  in  general  practice,  from  undertaking  a  department 
of  their  profession,  where  integrity  and  skill  are  not  less  useful, 
nir  less  requisite,  than  in  any  other. 

''  The  proceedings,  prior  to  the  choice  of  assignees,  are  s« 
uniform  in  all  bankruptcies,  that  few  cases  will,  we  believe,  occur, 
for  which  a  provision  may  not  be  found  in  the  proposed  table. 
In  reference  to  the  subsequent  proceedings,  we  have  endeavoure4 
to  provide  for  ordinary  occurrences,  and  to  supply  some  general 
rules,  the  application  of  which,  in  extraordinary  cases,  most  be 
left  to  the  discretion  of  the  Conunissioners ;  with  this  caution,  that 
their  discretion  be  confined  to  the  subject  of  charge ;  but  thct 
rate  should  always  be  conformable  to  the  table,  wherever  the 
table  assigns  a  rate  applicable  to  the  occasion." 

In  consequence  of  the  above  report,  the  Chancellor  has  detirad 
me  to  enclose  copies  of  the  tables  referred  to,  and  to  which  his 
Lordship  recommends  the  different  lists  of  Commissioners  of 
Bankrupts  to  conform  in  the  taxing  of  bills  which  nay  hertafter 
come  before  them. 

I  have  the  honour  to  be, 
Gentlemen, 
Your  obedient  humble  servant, 

FRANCIS  BARLOW, 

Sedrettvy  of  Btakrapit. 
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SOLICITOR'S  BILL  OF  COSTS. 


Section  I. 

SoUeiim^M  Bill  tf  CaUs  prior  to  and  including  the  Ckrice  (f 

Assignees.  * 

Jt    s.  d, 
Xnstructiomb  for  commission,  including  attendances 

relative  to  petitioning  creditor's  debt 10    0 

Attending  and  examining  witnesses  relative    to    the 

trading  and  act  of  bankruptcy 0  13    4< 

Attending  to  search  whether  a  prior  docket  has  been 

struck 0    6    8 

Hie  preoeding  charges  preclude  any  further  oosta  of  inquiry  prelimimuy 
to  the  eomnubrion. 

Drawing  and  ingrossing  affidavit  of  debt,  exclusive  of 

pajrment  for  oath 0    6    S 

Attending  to  get  the  same  sworn 0    6    8 


*  The  oommisaioneri  intended  it  to  be  understood,  that  to  every  article  of 
efairge  in  (ills  of  costo  a  date  diould  be  affixed,  and  that  na  cfaaige  for  buiiocM 
uQaoeonpamed  bj  a  date,  nor  any  general  charge  for  business  not  stated  in 
detail,  diould  in  any  case  be  allowed. 

The  commisBJonnrs  also  considered  that  the  charge  for  drawing  bills  of  oosli^ 
though  frequently  nnde^  diould  not  be  allowed ;  ^nt,  beoanse,  under  £be  etder 
of  February  1807,  the  charge  is  confined  to  tazatioo  between  party  and  p«i1y» 
(Beamcs*  Orders,  470,  n.)  while  the  taxation  before  commissioners  must  be  eon*- 
aldered  as  made  between  solicitor  and  client ;  and  next,  because  they  thought  it 
unreasonable  that  the  preparation  of  the  bill,  being  a  proceeding  for  prbenring 
payment  to  the  solicitor,  should  be  the  suljeet  of  a  chaige  against  tfat  dtait. 

L   2 
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Solicitor*g  fee  on  petition,  viz.  half  the  fee,  the  other 
half  being  included  in  the  bill  of  the  office  of  the 
secretary  of  bankrupts,  where  the  petition  is 
prepared 0  10    O 

Solicitor's  fee  on  suing  out  a  commission,  including 

necessary  communication  with  the  messenger 1     0    O 


Commissioner^  Res  on  opening  a  Commission. 

m 

'  [In  London,  the  three  commisioners  attending  are,  under  the  itatutei  entitled 
to  £1  each,  at  eaeh  meeting.  The  lolieitor  is  entitled  to  a  like  fee  at  eaeb 
meeting,  for  himielf  and  one  derk.] 

At  public  meetings,  extra  clerics  at  the  discretion  of 

the  commissioners,  each  clerk 0    5    0 

Solicitor's  fee  on  openmg ^ 1*  0,  6 

No  charge  ahould  be  allowed  to  the  tolidtor  ifbr  attendance  at  meetingi 
of  the  oommisnonen  prior  to  adjudieation,  where,  in  the  judgment 
of  oomminioncrs,  the  adjudication  has  been  prevented  bj  negligence 
or  want  of  due  diligence  in  the  solicitor  or  petitioning  creditor. 

Provisional  assignment  and  counterpart • »  S    0  0 

Parchment ^ 0  10  0 

Commissioners*  fees  on  executmg  the  same S    0  0 

Solicitors  fee    1    0  0 

In  deference  to  long-established  custom,  we  have  allowed  to  the  ioli- 
eitor  a  Ibe  of  j£l  on  every  deed  executed  by  the  commissioners,  but 
we  do  not  understand  the  principle  on  which  that  fee  is  claimed. 

Provisional  bargain  and  sale  and  counterpart   Sr  0  0 

Parchment 0  10  0 

Commissioners*  fees  on  executing  the  same 3    0  0 

Solicitor's  fee 10  0 

Commissioners'  fee  on  acknowledging  the  same  0  10  6 

Solicitor  attending  thereon 0    6  8 

Solicitor  attending  to  get  the  same  enrolled  in  Chancery, 

under  statute  27  H.  8.  c.i6.  and  for  the  same OSS 
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Ifiht  Enrolment  is  made  in  a  Common  Law  Court. 

£    s.    d. 
Solicitor  attending  at  Judges'  chambers  for  fiat,  and  to 

docket  and  carry  in  roll  0    6    8 

Kirolling per  folio 0    0    8 

We  see  Dbneoeiiity  for'  any  other  enrolment  than  on  the  law  side  of  the 
Court  of  Chancery,  by  which  these  addidonal  attendances,  would  be 
saved. 

Where  the  property  is  situated'  in  a  register  countyi  the  usual  ftes  on 
registration  should  be  added. 

Solicitor's  fee,  on.filing  memorandum  with  the  registrar, 
pursuant  to  the  statute  6  Geo.  4.  c.  16.  s.  96.  in 
each  instance   0    S    4 

Attending  with  and  for  commission,  adjudication,  and 

assignment,  to  be  enrolled  under  s.  96 0    6     8 

When  necessarily  entered  at  successive  times,  for  each 

attendance 0     3    4 

Assignment  and  counterpart   3    0    0 

If  after  provisional  assignment,  £i  more. 

Pftrchioent.. 0  10  0 

Commissioners*  fees,  on  executing  same    3    0  0 

Solicitor's  fee 1     0  0 

Bargain,  and  sale,  and  counterpart 3    0  0 

If  after  provisional  bargain  and  sale,  £l  more. 

Parchment 0  10  0 

Commissioners'  fees,  on  executing  the  same S  0  0 

Solicitoips fee 1  0  0 

Commissioners'  fee,  on  ackiiowledging  the  same 0  10  6 

Attendances  thereon,  and  on  enrolment  and  registration,  as  before. 

Letters,  messengers,  &c 0  10    0 

We  allow  no  foe  for  attesting  the  execution  of  the  counterpart  of  the 
bargain  and  sale^  and  assignment,  whether  provisional  or  subsequent, 
conceiving  that  the  execution  of  the  counterpart  forms  a  portion  of 
the  business  of  the  meeting  at  which  the  original  b  executed,  and  that 
at  the  meeting  the  counterpart  executed  ought  to  be  delivered  to  the 
commissioners,  who  wiU  hold  it  as  a  security  for  the  due  adminis- 
iration  of  the  property  by  those  to  whom  it  has  been  conveyed* 

L  3 
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Section  II. 
SolicUor^s  BiUofCosUy  mbsequewt  to  the  Choice  <if  AsHgnees. 

Portfolio  for  the  proceedings  • .••.•••• « 0    7  6 

Draft  of  notice  to  parties^  before  or  after  the  choice  of 
assignees,  not  to  part  with  property  to  any  one  but 

the  assignees • • «•••... • 0    5  0 

Fair  copies  thereof  and  service^  each   •••  0    5  0 

Preparing  a  posting  bill  or  advertisement  for  the  appre- 
hension of  the  bankrupt  •• 0    5  0 

Copies  thereof  for  printer,  each 0    2  6 

Attending  printer  with  a  common  or  special  advertise- 
ment   ;... »r. 0    6  8 

The  like  anowanees  for  adtertueinents  for  eredtton  to  wnd  in  thflir 
demaadfly  and  for  pa)rnient  of  diyidenda,  and  for  other  ordinary  adfv - 
tiaementa  where  neeenary,  in  the  progrcas  of  the  iiiimmiauiuii. 

Special  advertisements,  drawing  and  copy,  per  folio*  ...  0    1  0 

Attending  to  appoint  conference  with  counsel 0    6  8 

To  oounael  oonferenoe  fee,  aeeording  to  cireumstancea,  and  dark. 

Attending  conference • • 0  IS  ^ 

Perusing  papers,  and  taking  instructions  for  brief  to 

counsel  to  attend  meeting  • •••••• 0  18  ^ 

Drawing  brief,  per  brief  sheet 0    6  8 

Copy ditto 0    S  4f 

Attending  counsel  with  brief  • 0    6  8 


*  In  defining  the  extent  of  professional  docutticnti^  the  eonuninionerB  have 
empk>yed  the  ordinary  terms  **  Folio  and  Brief-sheet."  In  the  proceedinga 
regidated  by  the  order  of  the  Court  of  Chancery,  the  folio  contains  ninety  worda  ; 
in  proceedings  in  the  Court  of  Exchequer,  aerenty-eii^t  words ;  in  all  other 
Instances^  according  to  the  practice  of  oouTeyancers,  seTenty-two  words.  It  was 
not  without  reluctance  that  the  commiaBioners  adopted  the  length  of  documcnta 
as  the  measure  of  remuneration,  but  they  were  unable  to  derisa  any  less  exeep- 
tionablc  criterion. 
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* 

0 

£  9.  d. 

'Writing  special  letters,  each  • '. 0  5  0 

Writing  general  letters,  do. • • 0  3  6 

Circular  copies do* •• • ••• 0  16 

Attendances ••••••••.. do—. ••••••• 0  6  8 

Attendances  beyond  one  hour,  at  the  rate  per  hour......  0  10  0 

Perusing  and  settling  draft  of  deeds  drawn  by  opposite 
parties,  fqr  purchases  under  the  lumunission,  in- 
cluding additions  made  on  perusal,  per  sldn  •••••••••  0  5  0 

Attending  to  return  drafts  ••• ••..•• 0  6  8 

Attending  execution  of  deeds,  by  each  party,  other  than 

conunissioners,  when  separate. .,••••••• •••.«»•••  0  6  8 

Drawing  abstracts  of  title,  per  brief  sheet 0  6  8 

Fair  copy  of  abstract,  per  brief  sheet •••••••••,• •••  0  3  4 

Where  there  is  a  previous  abstract,  to  the  extent  of  that 
abstract,  a  fair  copy  only  should  be  allowed,  at  per 

brief  sheet  ,«• • ,. v*— *  0  3  4 

Examining  deeds  with  abstracts,  per  hour •••• ••  0  10  0 

Perusing  abstracts  of  titles,  furnished  by  an  opposite 

solicitor,  for  every  three  brief  sheets  •• •••••  0  6  8 

Instructions  for  deeds  ••• •..•• 0  13  4 

Drawing  deeds  and  fair  copy,  per  folio 0  1  4f 

Attested  copies,  exclusive  of  stamps,  per  folio • 0  0  6 

Fair,  or  close  copies,  to  be  kept  and  filed  with  the  pro- 
ceedings, in  all  cases,  per  folio 0  0  4 

Attending  a  sale  of  property,  freehold,  copyhold,  or 

leasehold,  in  London   •.•••••••••• ••••••• 1  .0  0 

In  Uie  country,  st  the  rata  of  £2  Si.  per  day,  and  ezpemei. 
The  like  allowanee  on  all  neeenary  abaenee  from  Loodoii  oo  Ibe  wpeaaX 
affinra  of  the  oonuniffion* 

Making  out  a  list  of  proofs  of  £?0  and  upwards,  to 
enable  the  bankrupt  to  apply  for  his  certificate, 
per  folio • •  0    0    6 

Attending  the  commissioners  with  the  proceedings,  on 
their  signing  the  bankrupt's  certificate,  and  making 
a  memorandum  thereof,  to  file  with  the  pro- 
ceedings    •.... ^••••••••t«<.*fff0«0«*t.tffiMi»;f  10   0 

.  •  •  •  > 

I.  4 


( 
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Attending  the  assignees  preparatory  to  declaring  a  divi- 
dend, and  arranging  their  accounts  in  proper  form 
for  the  commissioners  0  13     4 

Fair  copy  of  the  assignees'  accounts  to  be  signed  by 
them,  and  filed  with  the  proceedings,  if  made  by 
the  solicitor,  per  folio 0    0    4 

Attending  the  messenger  to  get  a  time  fixed  for  the 
second  and  subsequent  audits,  and  to  acquaint  the 
assignees    0    6    8 

"Die  declaration  of  dividend  being  made,  cither  when  the  audit  is  fixed, 
or  at  the  audit  meeting,  requires  no  additional  charge. 

Attending  the  assignees,  assisting  in  apportioning  the 
amount  of  dividend  to  be  paid  to  each  creditor, 
and  making  lists  accordingly,  at  per  hour 0    6     8 

Copy  of  the  statement  for  each  assignee,  per  folio 0    0    4 

Attending  and  examining  creditors'  vouchers  and  secu- 
rities on  pajrment  of  dividend,  and  drawing  receipts, 
for  each  receipt 0     10 

If  more  than  20,  according  to  the  time  employed,  per 

hour   0    6     8 

Attendance  on  the  assignees  generally  in  the  progress  of 

these  matters,  at  per  hour   0    6     8 

Examining  list  of  debts  and  dividends,  comparing  the 
same  with  receipts,  and  drawing  a  list  of  unclaimed 
dividends,  and  copy  to  be  filed  at  the  bankrupt 
office,  under  statute  G  Geo.  4.  c.  16.  s.  110.  per 
folio    0     1     0 

Attending  assignees  for  signature  thereto,  and  attesting 

the  same ^....  0    6    8 

Attending  to  file  the  same  0    3     4 


Whert  necessary  to  lay  a  Case  before  Counsel. 

Attending  the  assignees,  perusing  papers,  and  taking 

instructions 0  13     4 


^ 
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Jt  s.   d. 

Drawing  the  case,  per  brief  sheet 0  6    8 

Fair  copy * i.. ditto  0  3    4 

Attending  counsel  with  and  for  case 0  6    8 

Copy  of  opinion  for  aissignees,  per  folio 0  0    4 

Attending  them  thereon  0  6    8 


« , 


When  a  Petition  to  the  Lord  Chancellor  is  necessary. 

Taking'  instructions  for  special  petition 0  6  8 

Drawing  special  or  common  petition,  per  folio 0  10 

Copy  to  present,  per  folio    0  0  4 

Copy  for  the  Lord  Chancellor,  do 0  0  4 

Attending  to  present,  and  afterwards  for  the  same  0  6  8 

Copy  for  counsel,  per  brief  sheet 0  3  4 

Taking  instructions  for  special  affidavit 0  6  8 

Drawing  special  or  common  affidavit,  per  folio 0  1  0 

Attending,  reading,  and  settling  special  affidavit 0  6  8 

Or  according  to  time,  per  hour  0  6  8 

Engrossing  affidavit,  per  folio 0  0  4 

Attending  deponent,  reading  over  engrossment  of  spe- 
cial affidavit  to  him,  and  with  him  to  be  sworn 0  13  4 

Attending  deponent  on  common  affidavit,  and  with  him 

to  be  sworn    •....• • 0  6  8 

Attending  to  file  affidavit,  and  afterwards  for  office 

copy  .•.., «... 068 

Search  for  counter  affidavit • 0  6  8 

Attending  for  office  copies  thereof,  and  examining  the 

same  ••• 0  6  8 

Brief  copies  of  petition,  and  of  all  affidavits  for  counsel, 

per  brief  sheet  0  3  4 

Drawing  observations  and  copy,  per  brief  sheet  0  10  0 

Attending  counsel  with  brief \ 0  6  8 

Attending  court,  petition  in  the  paper,  and  not  heard, 

.     per  day  • 0  6  8 

Attending  court,  petition  in  hearing,  per  day  •••..•.••..;  0  13  4 
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Attending  settling  minutes  of  order •• 0    6    8 

Attending  for  order,  and  examining  lame .., r  0    6^ 


WAere  a  MeeUng  qf  Creditor  $  is  convened^  under  siai.  6  G*  4« 

c.  16.  $.  88  jr  133. 

Attending  the  assignees  and  taking  instructions  on  the 
subject  of  the  meeting,  and  preparing  resolutions 
to  be  submitted  by  the  assignees  to  the  creditors  for 
their  consideration   ...••••••r«..« •••• 0  IS    4 

Attending  the  meeting,  including  drawing  the  memo- 
randum and  resolutions  of  creditors,  and  fair  copy 
for  signature,  solicitor  and  clerk • ••  10    0 


ffhere  a  mificient  Number  (^CredUori  do  noi  attends 

Instructing  the  messenger,  by  direction  of  the  assignees, 
to  apply  to  the  commissioners  for  a  meeting  under 
the  proviso  in  sec.  SB. • 0    8    4 


Oh  taking  a  Morigageif$  Account  under  the  Order  qfOth  March 

1794. 

Attending  the  creditor  on  his  claim,  ^n^  perusing  his 

mortgage  security  and  account  ••••4..^(..«lm»«m«»««**  Q  18    4 

Instructing  the  messenger  to  9pply  to  the  commissioners,, 
for  a. meeting  to  take  4be  vnortg9^ee'«  aeooont,  and 
sign  order  for  sAle,,.MMMf»..rM*M»MM*fff>M«f4*«MM  Q    S    4! 

Settling  particuhnrs  and^eeiidiiions  9f  s^le^  $q4  094^ 

mining  proof  fliieet?  ••»MM*»*.M..*M.M««*»M*»o«MOf  0  10    0 

SoUcitor9feimdiQgsd)eupdevtIifier4ert.,M.M...MM«*M.«  1    0   Q 

if4ht*^— wiMJonOTB  aUaad-  Um  mIc,  they  are  eniitkd  to  tlie  fr^  of  £1 
rfinhf(KRMhjiHaid9iice«         > 
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Where  Ae  A$tiffnee$  are  eerved  wUh  a  Summom^to  ekem  Cauee 
why  a  Dividend  has  noi  been  declared^  and  ike  Commie^ 
sioneri  require  tke  AUemdanee  cfAeSoHciior. 

£    9.   dm 

Attending  with  the  aadgneet  before  the  commiMianeri  0  IS    4 

PoiCi^of  letters  and  portflri^  aetoffdiiig  to  drovBMtnttfc 


In  eaee  qfCommitmeiU  bjf  Ae  Commusicnert, 

Prepering  the  warrant  and  fiur  copy,  including  attend- 
ance on  the  ^omminionen  for  ai^piaturef  per  folia    0    10 

Attending,  tajdng  bill  of  costs,  in  those  instaniMs  where 

it  caniot  be  dope  at  the  andity  eaidi  wieeh'ng>«.^>^>,  I    0    Q 

•  •  ■...».      .••        • 

J.  BSAlfV. 

ClKM«  T.  SwiJISTOM* 

TflOk  Mbtcalf ■• 
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TABLE  IL 


MESSENGER'S  BILL  OF.  COSTS. 


£   s.   d. 

Attending  commissioners  for  appointment  to  open  com- 
mission   0    6    8 

Summoning   and    attending    comnussioners,  at    every 

meeting  • • .••••••••• • 0  10  .  .0 

Sunnnotis  for  witnesses '  when tnecessary^.  and  personal .. 

service  thereof,  each. , ^..  0    6    8 

Fee  on  executing  provisional^assignment,  or  provisional 

bargain  and  sale,  each 0  10    0 

Warrant  of  seizure  and  duplicate 0  10    0 

Executing  the  warrant  at  each  place 0  IS    4 

Summons  to  bankrupt  to  surrender,  and  duplicate  0    5    0 

Service  of  summons  on  bankrupt • 0    6    8 

Preparing  advertisement  for  the  Gazette,  and  copy,  and 

attending  with  and  for  the  same 0    6    8 

Pens  and  paper  at  each  public  meeting 0    10 

Fee  on  executing  the  assignment,  or  bargain  and  sale, 
after  a  provisional  assignment  or  provisional  bar- 
gain and  sale • 0  10    0 

Possession  from  the  day  of  execution  of  the  warrant  of 
seizure  to  the  choice  of  assignees,  and  no  longer, 

per  day 0    5    0 

Preparing  warrant  for  bringing  up  the  bankrupt  from 
prison,  attending  commissioners  to  sign  the  same, 

and  service  on  the  gaoler 0  13    4 

Attending  commissioners  to  appoint  meeting  for  second 
and  subsequent  audit  where  none  has  been  ap- 
pointed    0    6    8 

The  like  for  dividend   0    6    8 


\ 
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SummonB  for  assignees  to  attend  audit  meeting 0    6    8 

Attending   commissioners  to  appoint  prirate  meeting 

and  sign  summons 0    6    8 

Attending  to  receive  instructions  of  the  commissioners 

to  summon  assignees,  to  shew  cause  why  they  do 

not  make  a  dividend 0    6    8 

Preparing    summonses,  and   serving    same    upon  the 

assignees    0    6    8 

Proclaiming  the  bankrupt  when  he  does  not  surrender 

to  the  commission , 0    3    4 

Attending  commissioners  to  appoint  a  meeting  to  take 

mortgagees*  account • •• 0    6    8  » 


When  there  is  a  Sale  at  which  the  Commissumere  aUend. 
Summoning  and  attending  commissioners  thereat 0  10    0 


In  case  of  Commitment  by  the  Commissioners. 

Taking  into  custody  and  executing  their  warrant,  mes- 
senger and  men's  attendance,  with  coach-hire  and 
expenses    110 

If  in  execution  of  any  of  the  businesi  above  mentioned,  the  messenger 
and  his  man,  or  either  of  them,  shall  be  oompdled  to  travel  any  con- 
siderable distance  from  London,  we  submit,  that  beside  the  above 
fees,  and  in  addition  to  travelling  and  other  necessary  expenses,  an 
allowance  should  be  made  for  the  time  employed,  at  the  following 
rate  per  day : 

For  the  messenger    16    8 

For  his  man • 0    5    0 

J.  Beamks. 

Clkm^  T.  Swakston. 

Thos.  Metcalfe. 
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TO    THE 


CONTEMPORANEOUS    CASES 


DECIDED  IN  OTHER  COURTS 


ACT  OP  BANKRUPTCY. 

1.  If  a  trader  deny  himself  to  a 
perBon,  who  desires  tiiat  he  majr  be 
told  tliat  a  certain  bill  of  exchanee» 
mentioning  the  parties  to  it»  is  ois- 
honouredy  ahd  that  he  wishes  to  see 
Mm  in  consequencei  such  denial  is 
an  act  of  banlcruptcy,  without  fur- 
ther proof  of  the  partVs  being  a  cre- 
ditor^ if  the  Jurj  beliere  that  the 
bankrupt  so  considered  him»  Bleashy 
r.  Croisley,  2  C.&  P.  (N.P.)  213. 

2.  If  a  trader  ffwt  a  bill  of  sale  of 
his  own  will,  and  not  on  pressure  or 
demand,  but  when  he  is  in  such  a 
situation  that  he  must  be  supposed 
to  anticipate  that  a  bankruptcy  will 
in  all  human  probabilil^  follow,  it  is, 
it  seems,  an  act  of  bankruptcy.  Gib* 
Inm  y.  PhUUpi,  7  B.  &  C.  529. 

3.  The  affidayit  upon  striking  a 
docket  is,  as  against  the  deponent^ 
condusiye  evidence  of  the  bank- 
ruptcy. Ledbeiter  y.  Salt^  4  Biug. 
623 ;  1  M.  &  P.  597. 

4.  A  demand  to  a  cleric  of  a  credi« 
tor,  who  only  asks  to  see  the  dd>toi', 
but  does  not  ask  for  money,  is  an  act 
•f  bankruptcy,  if  in  fiict  the  clerk 


did,  to  the  knowledjp  of  the  debtor, 
call  for  money.  A  demand  at  a  late 
hour,  after  retirement  to  resty  is  not 
an  act  of  bankruptcy*  Hughei  ▼• 
GUman,  10  B.  M.  480|  2  Carr.  &  P. 
(N.P.)  32. 

5.  The  act  of  bankmptev  may  be 
committed  after  the  tmmng  'has 
ceased.  JDoe  y.  JLoiofSfice,  2  Oair. 
&  P.  (S^.)  135. 

6.  In  an  action  by  the  aMigflfees  of 
a  bankrupt  communications  made  by 
the  banlmipt  to  his  attorney  mi^  be 
ffiyen  in  eyidence  to  prove  the  act  of 
bankruptcy,  if  the  bankrupt  consetfits^ 
and  it  does  not  lie  in  the  mouth  of 
the  defendant  to  take  the  objection 
to  their  disclosure.  MerU  v.  Jfoore, 
2C.&P.(N.P.)275. 


ANNUITY. 

1.  An  annuity  given  to  A.  ftar  his 
personal  support,  not  to  be  liable  to 
his  debts,  and  to  be  paid  from  time 
to  time  into  his  proper  tiandi  and  Bot 
to  any  other  person,  and  Wi  ntmpt 
only  *t6  be  a  sufficient   dnchaig^ 


160 


DIGESTED    INDEX. 


passes  ID  A.*s  bankruptcy  to  his  as- 

rees.  Graves  v.  Dolphin,  1  Simons, 

2.  The  clauses  in  the  6  Geo.  4. 
c.  1 6.  (ss.  54  &  55.,)  respecting  annu- 
ities, has  a  retrospective  operation. 
Before  suing  the  surety  of  the  grantor 
of  an  annuity  in  respect  of  arrears  of 
the  annuity,  where  the  grantor  has 
become  bankrupt,  the  value  of  the 
annuity  must  be  ascertained  by  the 
commissioners  although  the  annuity 
was  granted,  and  the  grantor  became 
bankrupt  previouslv  to  September 
1825.  BeU  v.  Bilt'on,  4  Bing.  615  ; 
1M.&P.574. 


ASSIGNEES. 

^  If,  after  a  known  act  of  bank* 
ruptcy,  a  person  take  possession  of 
the  stock  m  trade  and  continue  the 
business,  and  after  a  commission  has 
iasuedy  he  pay  the  balance  upon  the 
debtor  and  creditor  account  to  the 
messenger,  who  duly  pays  and  ac- 
counts to  the  assignee?,  by  whom  it 
is  accepted,  the  assignees  cannot 
afterwards  treat  him  as  a  wrong 
doer,'  and  maintain  trover  against 
Wm.:  Brewer  y.  Sparrow,  7B.  &C. 
310. 


BANKRUPT  —  DISPUTING 
COMMISSION. 

If  a  person,  against  whom  a  com- 
mission of  bankrupt  .is  sued  out, 
apply  to  a  judge  at  chambers,  and 
oDtain  h»  dbcharge  from  custody;  on 
the  ground  that  his  detaining  credi- 
tors have  proved  under  the  commis- 
sion^ such  person  is  by  so  doing  pre- 
cluded from  disputing  the  validity  of 
the  commission  in  a  court  of  law. 


but  mav  apply  to  the  great  seal. 
IVatson  v.  fVace,  2  C.  &  P.  (N,P.) 
171. 


BANKRUPT  —  PRACTICE. 

Bankrupt  bringing  an  action  to 
try  the  validity  of  the  commission, 
cannot  at  the  same  time  proceed  with 
a  petition  to  supersede  it  on  the  same 
grounds.  Ex  parte  Burgess,  Jacob, 
559. 


CERTIFICATE. 

K  A  bankrupt  obtained  bis  certi- 
ficate on  the  13th  of  November;  the 
same  day  a^eri  facias  was  executed 
on  his  goods ;  the  Court  refused  re- 
lief on  motion.  '  Hanson  v.  Biakeif, 
4  Bing.  493. 

2.  In  May  1825,  a  plaintiff  ob- 
tained a  verdict  for  damages,  si|bj.ect 
to  an  award ;  and  on  the  7ih  of 
January  182G,  a  commission  of  bank- 
ruptcy issued  against  the  plaintiff. 
On  the  26th  of  January  the  arbi- 
trator made  his  award,  and  ordered 
the  plaintiff  to  pay  a  sum  to  the  de- 
fendant, with  the  costs  of  the  aiyard 
and  of  the  reference,  which,  on  the 
21st  of  April  1826,  were  taxed  and 
Judgment  of  nonsuit  signed:  Held, 
that  the  costs  did  not  constitute  a 
debt  proveable  under  the  commis- 
sion, and  that  the  bankrupt  was  Dot 
discharged  as  to  that  debt  by  bis  cer- 
tificate. Haswell  v.  Thorogood,  7  B. 
&  C.  705. 

.  3,  Where  a  verdict  in  trover  was 
obtained  in  vacation  against  a  trader, 
who,  after  the  first  day  of  next  term, 
but  before  final  judgment  was  signed, 
became  bankrupt:  Held,  that  final 
judgment,  signed  afterwards  during 
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the  itme  tenii«  idrnted  to  the  first 
day  of  the  term,  and  that  the  debt 
thereby  created  was  barred  by.  the 
baokrupt's  certificate.  Greenway  ▼. 
Fuher,  7  B.  &  C.  436. 

4.  A  second  oommistion,  issued 
against  a  trader  before  a  former 
commission  has  been  disposed  of»  is 
a  nnllity ;  and  where  a  bankrupt  ob- 
tained his  certificate  under  a  second 
commission,  issued  under  such  cir- 
cumstances :  Held,  that  he  was  not 
entitled  to  be  discharged  out  of  cus- 
tody, although  the  debt  for  which  he 
was  detained  was  contracted  before 
the  iastting  of  that  commission.  Till 
and  another  r.  9Vikon^  7  B.  &  C. 
684. 

6.  If  the  owner  of  bank  stock  gire 
to  a  stock-broker  a  power  of  attorney 
to  aeU,  with  orden  not  to  sell  with* 
o«t  directions,  and  the  broker  sells 
the  stock  without  the  knowledge  of 
the  owner,  and  conceals  the  sale  till 
a  commission  issue  against  him,  his 
certificate  is  not  a  bar  to  an  action 
in  tort.   Parker  w.  Crole,  5  Bing.  63. 

6*  The  Court  will  not  compel  an 
atloniey^  to  pay  a  sum  of  money  he 
has  reoeif  ed  in  his  character  of  at- 
torney; he  baring,  after  the  receipt 
of  ttfaeiBoney,  become  bankrupt,  and 
obtained  his  certificate.  £x  parte 
CmUtford  w.  Warrtn,  8  B.  &  C.  220. 


COMBilSSION. 

1.  A  trader,  in  a  commission  of 
bankmptcy  issued  against  him,  is 
described  as  a  money  scrivener  only. 
It  is,  nerertheless,  competent  to  a 

glaintiff  to  support  the  commission 
y /proof  of  any  species  of  trading, 
notwithstanding  the  omission  of  the 
general  words,  **  dealer  and  chap- 
nan.*'  SmUhr.8andiUmdi,  1  Gow.  171. 

Vol.  III. 


2.  No  objection  can  be  taken  ta 
the  Talidity  of  a  commission  of  bank* 
rupt,  unless  the  requisite  notice  be 
giren,  although  the  objection  appears 
upon  the  proceedings,  and  requires 
no  evidence  to  support  it.  Bevan  ▼. 
Lewis,  Stokes  v»  WhiUaker,  1  Simons, 
376. 


COMMITMENT. 

1.  Where  a  party,  brought  before 
commissioners  of  bankrupt,  and  exa- 
mined by  them  with  a  view  to  ascer- 
tain whether  the  bankruptcy  had 
been  eoucerted  between  them  and 
the  bankrupt,  and  how  the  stock  of 
the  latter  had  been  disposed  of,  was 
aaked  with  what  intention  he  believed 
the  bankrupt  had  come  to  him  on  a 
certain  day  before  the  docket  was 
struck  ;  to  which  he  answered,  that 
he  did  not  know  the  bankrupt*s  in* 
tetition,  and  did  not  know  what  to 
say  as  to  his  belief:  Held,  that  the 
question  was  not  material,  and  that, 
therefore,  although  the  answer  might 
not  be  satisfactory,  the  commia* 
sioners  had  not  authority  to  commit 
the  party.  £z  parteBodPler,  7B&C. 
673. 

2.  Where  a  party,  committed  by 
commissioners  of  bankrupt  for  not 
answering  to  their  satisfaction,  wishes 
to  be  agam  brought  before  them,  he 
must  bear  the  expence  of  that  pro- 
ceeding. £z  parte  Baxter,  8  B.  &  C. 
344. 


ENROLMENT. 

The  Court  of  Common  Pleas  has 
not  authority,  under  the  6Qeo.  4w 
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o.  16.  8.  96.,  to  compel  parties  to 
enrol  the  prooeedings  under  a  com- 
mission of  bankrupt.  The  applica- 
tion must  be  to  the  Lord  Chancellor. 
Joknaon  t.  GUieit,  5  Bing.  5. 


mt^ 


EVIDENCE. 

!•  Where  a  party,  examined  be- 
fore commissioners  of  bankrupt,  ad- 
mitted that  he  had  rec^ved  a  sum  of 
money  on  account  of  the  bankrupt, 
after  an  act  of  bankruptcy,  but  not 
that  it  was  a  aubsbting  debt :  Held, 
that  this  was  not  evidence  sufficient 
to  support  a  count  on  an  account 
stated  with  the  assignees.  Query, 
whether  an  admission,  obtained  by 
such  compulsory  examination,  can 
be  used  as  evidence  in  such  an  action  ? 
Tucker  and  another  v.  Barmoto,  7  B. 
k  C.  623. 

2.  The  petitioning  creditor  s  debt, 
trading,  and  act  of  bankruptcy^  are 
ioffioiently  proved  by  the  production 
of  the  commission  and  the  proceed- 
ings under  it,  in  a  case  where  the 
defendant  is  not  named  as  assignee 
on  the  record,  provided  no  notice 
mder  the  49  Geo.  3.  c.  121.  s.  10. 
has  been  given  by  the  plaintiff.  Rowe 
▼.  LanU  1  Gow.  24. 

3.  Examinations  of  parties  before 
commissioners  of  banKmpt,  unless 
obtained  by  imposition  or  under 
duress,  may  be  received  in  evidence 
against  them  in  actions  by  the  as- 
signees. Robsan  v.  Alexander^  1  M. 
&  P.  448. 

4.  If,  upon  an  application  made 
by  the  collector  for  the  assignees  to 
a  debtor  of  the  bankrupt,  the  debtor 
knowing  that  the  collector  came  from 
the  assignees,  says,  "  I  will  call  and 
pay  the  money ;"  such  promise  is  an 
Mlmission  of  the  rights  of  the  as- 
•igaee,  and  renders  it  unnecessary  to 
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prove  the  requisites  in  support  of  tte 
commission.  Pope  v.  Monk,  2  €«rr. 
&P.  (N.P.)  112. 

5.  In  an  action  against  a  petition- 
ing creditor  under  a  former  coromia* 
sion,  who  illegally  compounded  with 
the  bankrupt,  the  supersedeas  of  the 
former  commission  is  conclusive  evi* 
denceofthe  bankruptcy.  LedbeHer 
V.  Salt,  4  Bbg.  623. 


EXECUTION- 

1.  The  sheriff  having,  under  ^tjleri 
facias,  issued  at  the  suit  of  a  ju4p^ 

ment  creditor,  seized  the  goods -ofa 
bankrupt,  which  the  assignees  claim- 
ed, the  Court  stayed  the  rctiira  of 
^ejkrifadas  untU  the  sheriff  ahoidd 
be  indemni6ed.  The  asaigneea  of 
the  bankrupt,  in  their  own  aiaine,  and 
not  in  their  character  of  asHgoees; 
brought  trespass  against  the  alicriff 
and  execution  creditor  for  seizing  the 
goods,  which  consisted  of  the  stock 
on  a  form  which  had  belonged  to  the 
bankrupt.  On  the  iaifuing  of  the 
commission,  the  assignees  took  poa- 
session  of  the  farm,  managed  it  for 
the  benefit  of  the  creditors^  and  par* 
chased  additional  stock  and  fsrming 
utensils,  and  thev  had  oootimied  in 
possession  several  months  before  the 
goods  were  seized  by  the  sheriff  under 
the  fieri  facias.  The  Court  refused 
to  stay  the  proceedings  in  the  action 
of  trespass.  Bemasooni  and  others 
V.  Fairbrother  and  another,  7  B.  8c  C. 
379. 

2.  Where  a  creditor  obtained  Judg- 
ment by  nil  dicit  against  a  trader,  and 
thereupon  issued  Afi,Ju.  under  which 
the  sheriff  seized  the  goods  of  the 
trader,  who  afterwards  and  before  the 

goods  were  sold  committed  an  act  of 
ankruptov,  upon  which  a  commia* 
sion  issued,  and  he  was  duly  declared 
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a  btnkrupt,  of  which  the  sheriff  bad 
notice;  but,  nevertheless*  sold  the 
goods»  and  paid  over  the  proceeds  to 
the  execution  creditor :  Held,  that  he 
was  not  justified  in  paying  over  the 
money,  and  was  liable  to  be  sued  for 
it  by  the  assignees  in  an  action  for 
money  had  and  received.  Quaere, 
Whether  the  sheriff  was  justified  in 
selling  the  goods 'after  notice  of  the 
bankruptcy?  Noiley  v.  Buck,  8  B. 
&C.  160. 

3.  A  sheriff,  who  takes  in  execution 
the  goods  of  a  bankrupt,  is  liable  in 
trover  to  his  assignees,  although  he 
has  no  notice  of  the  bankruptcy,  and 
a  commission  has  not  been  sued  out 
St  the  time  of  execution.  Price  and 
another  V.  HeiffOTB  4  Bing.  597.  and 
1M.&P.54I. 


FRAUDS,  STATUTE  OF. 
EVIDENCE. 

■ 

If  a  promise  after  the  bankruptcy 
be  without  date,  it  has  been  doubted 
whether  the  actual  date  can  be  sup- 
plied by  parol.  Hubert  v.  Moreau, 
2  Carr.  &  P.  (N.P.)  530. 


FRAUDS,  STATUTE  OF. 
SIGNATURE. 

If  a  promise  after  the  bankruptcy 
to  pay  a  debt  be  only  by  the  signature 
of  an  initial  letter,  semble  that  it  is 
not  a  sufficient  signature.  Hubert  v. 
Iforeaa,  2  Carr.  &  P.  (N.P.)  530. 


LIEN. 

As  between  debtor  and  creditor  the 
doctrine  of  lien  is  so  equitable  that 
it  cannot  be  favoured  too  much,  but 
as  between  one  class  of  creditors  and 
another  there  is  not  the  same  reason 
for  favour.  Per  Best,  C.  J.  Jacobs  v. 
Latour,  5  Bing.  130. 


LIMITATIONS,  STATUTE  OF. 

A  debtor  to  a  bankrupt,  when  sued 
by  his  assignee,  cannot  set  up  the 
statute  of  limitations  as  an  objection 
to  the  petitioning  creditors  debt. 
Mavor  v.  Pyne,  2  C.&  P.  (N.  P.)  91. 


MESSENGER. 

The  messenger,  under  a  commis- 
sion of  bankrupt,  may  recover  from 
the  petitioning  creditor  his  fees  for 
his  services,  before  the  party  be  de- 
clared a  bankrupt,  though  the  party 
was  since  declared  a  bankrupt,  and 
the  messenger's  bill  ordered  by  the 
commissioners  to  be  p»id  by  the  assig- 
nees out  of  tlie  estate.  Burwood  v. 
iCan*,  2C.&P.(N.F.)  123. 


NOTICE  TO   DISPUTE   BANK- 
RUPTCY. 

If,  in  an  action  by  the  assignees,  a 
plea  of  the  general  issue,  without  a 
notice  to  dispute  the  bankruptcy,  is 
left  at  the  oHice  of  the  plaintiff's 
attorney,  and  on  the  same  day ;  and 
before  the  time  for  pleading  has 
elapsed,  the  defendant  take  away  the 
plea,  saying  that  there  is  a  mutake 
m  it,  and  shortly  afterwards  he  de- 
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lirer  another  plea  with  the  notice 
attached,  and  he  explain  that  the 
notice  18  added,  it  seems  that  it  is 
sufficient.  Lawrence  y.  Crowder, 
1M.&P.511. 


PARTNERS. 

In  August  1821,  A.  a  trader,  being 
indebted  to  B.  and  C,  then  in  part- 
nership^ but  about  to  separate,  gave 
a  warrant  of  attorney  to  secure  pay* 
ment  by  instalments  to  B.  alone,  who 
knew  that  A.  was  then  insolvent.  In 
October  A.  committed  an  act  of 
bankruptcy,  and  in  November,  at 
B.*s  desire,  he  sent  goods  to  the 
warehouse  of  B.  and  C.  as  a  further 
security  for  the  debt.  In  December 
B.  and  C.  dissolved  partnership,  and 
the  former  afterwards  received  from 

A.  several  sums  of  money  on  account 
of  the  warrant  of  attorney,  and  also 
sold  the  goods  towards  satisfaction 
of  the  debt.  A  commission  of  bank- 
rupt issued  against  A.  in  January 
1823,  and  in  November  of  that  year 

B.  died:  Held,  that  A.'s  assignees 
might  recover  from  C.  the  money 
paid  by  A.  on  the  warrant  of  attor- 
ney, by  an  action  for  money  had  and 
received,  and  the  value  of  the  goods 
by  an  action  of  trover.  Biggs  and 
others,  v.  Felhwi,  8  B.  &  C.  402. 


PETITIONING  CREDITOR'S 
DEBT. 

Where  A.  deposits  with  B.  goods 
to  be  «old,  and  on  a  sale  beiu^  effect- 
ed, the  profits,  after  deducting  the 
coat  price,  &c.  are  to  be  equally  di- 
vided between  them  ;  but  the  loss,  if 
any,  ia  to  be  borne  exclusively  by  A. ; 
if  B.  effect  aiale  and  receive  the  mo- 


ney, the  debt  dae  from  him  to  A*  ia 
sufficient  to  support  a  commission  of 
bankruptcy  a^inst  B.  Marmm  r. 
Barber^  1  €k>w.  \7. 


PREFERENCE. 

A  trader  stopped  payment .  ^  _ 
rally  on  the  .5th  of  January,  anid  oa 
the  evening  of  the  6th  sent  a  lOOL 
note  to  a  particular  creditor,  saying 
it  was  to  help  him  over  his  payments : 
Held,  that  such  a  trader,  afterwards 
becoming  bankrupt,  his  assigoeea 
might  recover  the  money  in  asaunp* 
sit,  although  it  appeared  that  at  tb« 
time  of  payment  a  bill  for  a  lai||er 
amount  was  becoming  due,  which 
had  been  accepted  by  the  creditor 
for  the  bankrupt's  accommodatioo, 
and  for  which  he  had  promised  to 
provide ;  and  that  the  creditor  could 
not  be  considered  as  the  agent  of  tlie 
bankrupt  to  pay  the  money  for  the 
bill,  b^*ause  he  being  a  party  to  it 
the  payment  operated  pro  iamtm  ia 
his  discharge.  Guthne  v.  Crmdi§^ 
2C.&P.(N.P.)301. 


PROOF. 


The  stotute 49 0. 3.  cl21. a.  14., 
which  enacts  that  creditors^who  aliaU 
have  brought  an  action  against  the 
bankrupt  shall  not  be  at  liberty  to 
prove  under  the  commission  wkmrat 
relinquishing  such  action,  extends  to 
prevent  a  creditor  who  is  sning  two 
partners,  from  proving  hia  debt  uoder 
a  separate  commission  issued  againat 
one.  Blannin  and  another  v.  Teylar 
and  another,  1  Gow.  199. 
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PROOF  OF   JOINT  DEBT 
AGAINST  SEPARATE  ESTATE. 

In  a  creditor's  suit  for  adoiinister- 
ing  the  assets  of  B.»  a  joiot  creditor 
of  A.  and  B.  was^pennitted  to  prove, 
A.  having  become  bankniptt  and  it 
appearira  that  there  were  no  joint 
assets  ofA.  and  B.  Cowell  ?.  Sf/ket, 
SEossell,  191. 


REFUTED  OWNERSHIP. 

If  A.  let  a  house  to  B.  with  a 
eovenaat  that  the  lease  shall  deter- 
nme  on  B*  committing  an  act  of 
btnkraptcjon  which  a  commission 
of  bankrupt  should  issue.    And  by 
another  deed  of  the  same  date^A. 
|rants  the  use  of  the  furniture  to  B. 
m  like  manner,  and  with  a  similar 
covenant,  to  allow  A.  to  resume  the 
possession  of  the  furniture  on  the 
commission  of  an  act  of  bankruptcy. 
If  B.  become  bankrupt,  and  the  Jury 
iod  diat  B.  was  the  reputed  owner 
of  the  fumiturci  it  will  pass  to  the 
aeiignees,  notwithstanding  these  co- 
venants.   And  if  it  be  proved  on  the 
ooe  side  that  several  or  the  servants 
of  B.  and  many  of  his  customers 
knew  that  the  goods  belonged  to  A., 
and  on  the  other  side,  sevenl  of  B/s 
oedBtors  prove  that  they  considered 
the  goods  to  belong  to  B.  and  gave 
him  credit  on  the  &th  of  them,  and 
that  he  acted  as  master  of  the  house, 
ke*  it  will  be  for  the  Jury  to  say  whe- 
ther B.  was  held  out  to  the  world  as 
the  owner  of  the  goods,  and  obtain- 
ed credit  by  the  possession  of  them. 
BMenbotham  v.  Grooer,   2  C.  &  P. 
(Nf .)  492. 


SET-OFF. 

A.  kept  cash  with  M.  &  Co.  bank- 
ers, and  accepted  a  bill,  drawn  by 
one  of  the  partners  in  the  house  oif 
M.  &  Co.  and  indorsed  by  that  part- 
ner to  M.  &  Co.,  who  discounted  it, 
and  afterwards  indorsed  it  for  value 
to  S.  Before  the  bill  became  due» 
M.  Sc  Co.  became  bankrupts,  having 
funds  in  the  hands  of  S.  more  than 
sufficient  to  pay  the  biU,  and  having 
in  their  hands  money  belonging  to  A. 
When  the  bill  became  due»S.  pre- 
sented it  for  payment  to  A.,  who 
having  refused  payment,  S.  paid  him- 
self the  amount  out  of  the  funds  of 
M.  &  Co.  remaining  in  his  hands* 
and  delivered  the  bill  to  their  assig* 
nees :  Held,  in  an  action  brought  by 
the  assignees  against  A.  as  acceptor 
of  the  bill,  that  there  had  been  before 
the  bankruptcy  a  mutual  credit  be- 
tween tlie  bankrupts  and  A.*  and  that 
the  latter  was  entitled  to  set  off 
against  the  sum  due  to  the  bankrupts 
on  the  bill,  the  debt  due  to  him  firom 
M.  &  Co.  at  the  time  of  their  bank- 
ruptcy. Bolland  and  others  ▼.  Nash. 
8  B.  &  C.  105. 


SHERIFF. 

A  creditor  had  obtained  Judgment 
by  default  against  his  debtor,  since 
the  statute  6  Geo.  4.  c.  16.  s.  108.^ 
and  the  goods  having  been  seized  by 
the  sheriff  before^  but  not  sold  until 
after,  an  act  of  bankruptcy  was  com- 
mitted by  the  debtor,  the  Court  re- 
fused to  compel  the  sheriff  to  pay 
over  the  proceeds  of  the  sale  to  the 
assignees  of  the  bankrupt.  In  re 
JVaihboum,  8  B.  %  C.  444. 
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STOPPAGE  IN  TRANSITU. 

If  the  consi^Dee  of  goods,  upon 
dnoovermg  his  loeolveney,  eive  Botiet 
to  the  whir6nger  not  to  oeliver  the 
contignmenty  the  goods  remain  in 
the  consignor.  Bariram  r.  Fair* 
kroiher,  4  Bing.  579. 


SURETY. 

The  dmwer  of  a  bill  payable  to  his 
Qvm  ofder,  but  drawn  by  him  for  the 
•eoommodation  of  the  first  indorsee, 
is  not  **  surety  for  or  liable  for  the 
d^"  of  that  indorsee,  within  the 
meaning  of  the  49  Geo.  3.  c.  121. 
s.  8.    Ma^er  v.  Meakin^  1  Gow.  183. 


TRADING. 

Ji.  If  a  person  get  orders  for  coals, 
having  no  stock  of  his  own,  but  buy- 
ing them  from  those  who  bare,  and 
then  sells  them,  with  invoices  in  his 
own  name,  he  is  a  trader,  although 
he  obtain  the  coals  from  a  merchant, 
and  jias  neither  wharfs,  lighters,  nor 
carts  of  his  own.  Doe  v.  Lawrence^ 
2  Carr.  &  P.  (N.P.)  135. 

2.  If  a  middle  man,  between  coal 
merchant  and  customer,  get  orders 
for  coals,  with  which  the  merchant 
supplies  the  customer,  and  pay  a 
eommission  to  the  middle  man,  this 
is  not  a  trading  by  buying  and  sell* 
Doe  V.  Lawrence^  2  Carr.  &  P. 


rag. 
(N.P. 


)  135. 


VARIANCE. 


An  indictment  against  a  bankrupt, 
under  statute  5  Geo.  2.  c.  30.  for  not 


making  a  full  disclosure  of  his  estaie» 
should  truly  set  out  the  ootioe  v^ 
quiring  him  to  surrender.  There- 
fore, where  the  indictment  averred 
that  the  notice  required  the  bankmpt 
to  surrender,  &c  pursuant  to  Btatk 
5  Geo.  2.  entitled,  &c.  and  on  this 
production  of  the  notice  it  appewedt 
that  the  title  to  the  49  Geo.  3.  was 
substituted  for  that  of  the  5  Geo.  2.: 
Held,  that  the  variance  was  &tal. 
Rex  v.  Burrcuton^  1  Gow.  210. 


WARRANT. 

A  warrant  under  6  Geo.  4.  e.  16. 
s.  29.  can  only  be  granted  by  a  omp 
gistrate  to  tlie  messenger  under  the 
commission.  Sly  v.  Stevemon^  2  Carr. 
&  P.  (N.P.)  464. 


WITNESS. 

1.  Held,  under  6  Geo.  4.  c.  16. 
s.  33.  that  in  order  to  Justify  the  cooi- 
missioners  in  issuing  their  warrant 
for  the  apprehension  of  a  witness  to 
whom  they  had  directed  a  sumroom» 
it  was  necessaiy  that  a  reasonable 
time  should  intervene  between  the 
service  of  the  summons  and  the  tinse 
when  the  witness  was  thereby .  re» 
quired  to  attend,  and  that  the  qbes* 
tion,  whether  the  service  of  the  sum- 
mons was  in  that  respect  reasonable 
or  not,  was  a  question  of  foot  to  be 
-submitted  to  a  jury.  Sembie^  that 
the  commissioners  are  not  bound  to 
have  information  on  oath  of  the  seiv 
vice  of  the  summons  before  they  issue 
their  warrant,  but  that  it  is  sufficieDt 
if  the  summons  be  actually  served. 
Groocock  V.  Cooper  and  others,  8  B. 
&C.  211. 

2.  A  creditor  of  a  bankrupt  may 
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be  asked  questioiis,  the  answers  to 
wbtch  cannot  be  open  to  the  objec- 
tion that  they  are  swayed  by  interest, 
notwithstanding  they  may  communi- 
cate information  by  which  the  com- 
mission may  be  sustained.  There- 
fore»  a  creditor  may  be  asked,  if  he 
has  in  his  custody  the  bond  on  which 
the  petitioning  creditor's  debt  was 
founded ;  and  if  not,  to  whom  he  has 


delivered  it.     Binfield  v.  Tkimer  and 
others,  1  Gow.  202. 

3.  In  an  action  for  work  and  la- 
bour, an  uncertificated  bankrupt  is  a 
competent  witness  to  prove  that  the 
employment  of  the  plaintiff  was  by 
him  and  not  by  the  defendant^  by 
whom  the  debt  has  been  paid  to  his 
assignees.  Hlhon  v.  GaUaley,  2  Carr. 
&P.(N.P.)467. 


Printed  by  A.  SfSABAir,  Law  PHnter  to  His  Migcity, 
Printer*!  StrMi,  London. 
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Ex  parte  HORWOOD  and  another.  —  In  the  matter 

of  HORWOOD,  V-  C- 

Dec.  19, 

The  petition  of  M.  Honvood,  (formerly  M.  Clayton,)        1^28. 
the  bankrupt's  wife,  and  M,  A,  Clayton,  an  infant,  stated,  i^Jg^la  m»- 
that  in  April  1816  R.  Clayton  assiffued  a  leasehold  suageandhousc- 

,       «    ,  .      .  ,     ,  ,    ^        .  1        ,         bo^d  furniture 

messuage,   and  all  his  household  iumiture  and  otlier  to  B.  upon 
eflFects,  to  J.  Prutage,  upon  trust  for  his  own  use  during  "^1,%^ 
life,  and  after  his  death,  for  the  use  of  his  wife  during  and  after  hw  do- 

.  °   cease,  for  the 

her  life,  and  after  the  death  of  the  survivor,  for  the  use  use  of  c.  his 
of  their  daughter,  the  petitioner,  M.  A.  Clayton  ;  that  ^^'a^^^he 
jB.  Clayton,  pursuant  to  the  trusts,  occupied  the  mes-  decease  of  the 

•  111  iii#»»  11  a*  survivor,  for  the 

suage,  .With  the  household  furniture  and  other  effects,  use  of  their 
until  his  decease  on  the  20th  of  October  1816,  on  which  ^^p^J^'^;  '^• 
event    the  petitioner  M.  Horwood  entered   into  pos-  messuage,  with 

the  furniture^ 
until  Oct.  1816, 
when  he  died.    In  Oct.  1817,  C,  the  widow,  married  £.,  who  immediately  took  posseadoa 
of  the  messuage  and  furniture,   and  continued  in  possession  until  Oct.  1828,  whcA  a 
commission  of  bankrupt  issued  against  him. 

In  Oct.  1818,  £.  had  procured  B.  to  assign  the  messuage  and  furniture  to  him  by  a  dead, 
which  contained  fidae  recitals,  and  was  in  breach  of  the  trust :  Held,  under  these  circum- 
stances, on  the  petition  of  C.  and  D.,  that  the  furniture  was  not  in  the  order  and  di^po- 
aitioD  of  the  bankrupt  £.,  and  that  his  assignees  should  be  restrained  from  selling  the 
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1828.        session    of  the  leasehold  messuage,  &c.,  and  retained 

the   same  until   the   6th   of  October  1817,  when  she 

HoRwooD     married  J.  Hortvood^  who  immediately  took  possession 

and  another,    of  the  leasehold  messuage  and  furniture,  and  continued 
In  the  matter   .  .  -i   i  •     i      i  i  ■ 

of  in  such  possession  until  his  bankruptcy;   that  on  the 

HoRwooD.  ig^  ^{  October  1818,  J.Horwood  procured  Prestage  to 
assign  to  him  the  leasehold  messuage,  furniture,  and 
effects,  by  a  deed,  reciting  that,  at  the  time  of  the  death 
of  the  said  22,  Clayton,  he  stood  indebted  to  various  per- 
sons in  the  sum  of  456/.,  and  was  possessed  of  no  other 
property,  except  the  aforesaid  leasehold  premises  and 
furniture,  which  had  been  valued  at  450/. ;  that  the  said 
J,  Horwood  had  requested  Prestage  to  assign  to  him 
the  leasehold  premises  for  the  remainder  of  the  term, 
together  with  the  furniture,  &c.,  which  he,  Prestage,  had 
agreed  to  do,  upon  J.  Horwood  paying  all  the  debts  due 
from  the  said  R.  Clayton,  and  upon  his  laying  out  and 
investing  the  sum  of  75/.  sterling  in  the  books  of  the 
Governor  and  Company  of  the  Bank  of  England,  in 
the  joint  names  of  himself  and  Prestage,  to  accumulate 
for  the  benefit  of  M.  A.  Clayton,  the  daughter  of  the 
said  jS.  Clayton,  and  also  upon  J.  Horwood  and  T.  B. 
Glover,  as  his  surety,  entering  into  a  bond  to  indemnify 
Prestage  in  making  such  assignment  to  Horwood ;  and 
it  was  witnessed,  that  Prestage  assigned  the  trust  pro- 
perty and  premises,  « upon  the  trusts,  and  to  and  for 
the  ends,  intents,  and  purposes,  upon  and  for  which  he, 
Prestage,  ought  to  hold,  possess,  or  stand  interested  in 
the  same  premises  respectively,  or  which  he  would  have 
held  and  been  possessed  of  or  interested  in  the  same, 
under  or  by  virtue  of  the  said  deed  of  gifl,  if  these 
presents  had  not  been  made  and  executed.'' 

The  petition  further  stated,  that  Prestage  aflerwards 
departed  this  life ;  that  the  statements  contained  in  the 
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last-mentioned  deed  pdl  of  the  insolvency  of  the  said  1828. 
IL  Clayton  were  false,  inasmodi  as  the  said  iJ.  Clayton  — 
did  not  die  insolvent,  and  the  said  James  Honoood  never     Horwood 

paid  any  of  the  debts  of  the  said  R.  Qayton,  and  never    and  another. 
'  -^  ^  In  the  matter 

invested  the  sum  of  75/.,  or  any  other  sum  of  money,  ^  of 
according  to  his  undertaking ;  that  Horwood  had  occa- 
sionally sold  part  of  the  said  household  furniture  and 
effects,  and  replaced  the  same,  by  purchasing  new  furni- 
ture and  other  effects,  and  that  at  the  time  of  his 
bankruptcy  about  one  moiety  of  the  household  furniture 
and  other  effects  in  the  said  leasehold  messuage  and 
hereditaments  was  the  original  property  of  JR.  Cfaytonj 
and  the  other  moiety  of  the  household  furniture  and 
other  effects  was  by  substitution  subject  to  the  said 
trusts;  that  on  the  2d  of  October  1828,  a  commission  of 
bankrupt  issued  against  Honoood;  that  the  said  house- 
hold furniture  and  effects  were  seized  by  the  messenger, 
and  that  the  assignees  had  advertised  the  same  for 
sale. 

The  petition  prayed   that  the    assignees  might  be 
restrained  from  selling  the  said  furniture  and  effects. 

Mr.  Rose  and  Mr.  C/umdless,  for  the  petition,  said, 
this  case  was  determined  by  ex  parte  Martin,  2  Ease  331, 
and  19  Fes.  490,  in  which  a  testator  had  directed,  that 
in  case  his  son  should  carry  on  the  testator's  trade  for 
the  benefit  of  himself  and  his  mother,  his  lease  and 
furniture  should  not  be  sold,  but  that  the  trustees  should 
permit  the  widow  and  children  to  reside  therein,  and 
have  the  use  of  it.  The  widow  and  son  carried  on  the 
trade,  and  became  bankrupt ;  and  it  was  held  that  the 
furniture,  &c.,  was  not  in  the  order  and  disposition  of 
the  bankrupts. 
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1828.  Mr.  Sugden  and  Mr.  Montagu  for  the  assignees : — 

Ex  parte  When  the  case  of  ex  parte  Martin  is  considered 

and^another.  ^^^  reference  to  all  the  cases  upon  the  subject,  it 
In  the  matter  ^ill  appear,  that  although  furniture  may  be  settled 
IloRwooD.  in  trust  for  the  sole  use  of  the  wife,  yet  that  if  the 
trustee  permit  the  husband  to  be  reputed  owner  of 
the  furniture,  it  will  pass  to  the  assignees  under  a 
commission.  There  is  nothing  in  the  nature  of  fur- 
niture which  is  to  defeat  the  general  operation  of  ^ 
bankrupt  statutes. 

The  first  case  was  Jarman  v.  WooUoton^  3  Ter.  Bep.  618. 
There  the  furniture  was  settled  in  trustees  for  the  sepa- 
rate use  of  the  wife ;  and  it  was  decided  not  to  pass  to 
the  assignees  under  a  commission  against  her  husband. 
The  reason  is  explained  by  BuUer  J,,  who  says,  "  the 
husband  had  not  the  order  and  disposition  of  this  pro- 
perty with  the  consent  of  the  real  owner.  The  trustee 
was  the  legal  owner,  and  he  gave  no  consent  for  such 
purpose;  and  the  wife's  possession,  in  the  manner 
proved,  is  no  evidence  of  fraud;  for  she  was  the 
agent  for  the  trustee."  But  in  the  present  case  the 
husband  had  the  order  and  disposition  with  the  con- 
sent of  the  real  owner,  for  he  was  himself  the  real 
owner,  and  it  cannot  be  contended  that  the  wife  was 
his  agent. 

The  next  case  is  Lingham  v.  Biggsj  1  Bos.  8f  PuL  82. 
It  was  not  a  case  respecting  husband  and  wife,  but 
Eyrej  C.  J.,  said,  "  I  can  suppose  cases  where  a  trustee 
for  a  married  woman,  permitting  the  husband  to  take 
possession  of  tlie  goods  and  chattels,  and  to  become 
reputed  owner  to  all  the  world,  may  lose  the  goods  in 
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consequence/'     But  no  case  can  be  supposed  stronger        1828. 

than  the  present,  where  the  husband  is  himself  in  legal         — 

possession,  without  the  intervention  of  any  trustee,  and      Horwood 

has  been  in  possession  as  reputed  owner  for  many  years,    and  another. 

In  the  case  of  Darby  v.  Smithj  8  Ter.  Bep.  82,  the  fumi-  of 

ture  of  the  wife  was  before  marriage  assigned  to  trustees, 

to  permit  the  husband  to  enjoy,  on  condition  that  he 

should  pay  800/1  by  instalments.      The  husband  was 

permitted  to   remain  in   possession  after  many  of  the 

instalments  were  due,  and  until  his  bankruptcy.     It  was 

held  to  pass  to  the  assignees.     Lord  Kenyon  said,  ^^  1 

think  the  arbitrator  has  determined  this  case  according 

to  conscience  and  law.    The  plaintiffs  were  invested  with 

a  trust  in  certain  goods  for  the  benefit  of  children,  and 

in  breach  of  that  trust  suffered  the  bankrupt  to  remain 

in  possession  of  them,  without  making  those  payments 

which  be  had  engaged  to  do  on  behalf  of  the  persons 

entitled,  from  the  year  1791  down  to  the  present  time." 

Every  word  said  by  Lord  Kenyon  may  be  used  in  the 

present  case.    Prestage  was  invested  with  a  trusty  and 

in  breach  of  that  trust  suffered  the  bankrupt  to  remain 

in  possession,  without  making  the  payments  which  he 

had  engaged  to  do  on  behalf  of  the  persons  entitled. 

The  case    of   ex   parte  Martin    has    no  analogy    to 

the  case  now  before  the   Court,    as  will  be   seen   by 

reference  to  the  circumstances,   and   to  Lord  Elcbn*» 

judgment. 

The  Vice-Chancellor  : — 

I  cannot  distinguish  this  case  from  ex  parte  Martin  ; 
the  sale  must  therefore  be  restrained,  reserving  the 
question,  whether  the  right  of  the  petitioners  extends 
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1828.        to  the  furniture  purchased  since  the  original  setde- 
ment.  (a) 

Ex  parte  ^ 

HoRWOOD 

and  another.        Ordered  accordingly. 
In  the  matter  ^^  -^ 

of 

HOBWOOD. 


V.  c. 

Lino.  Inn, 

Jan.  20, 

1829. 

Where,  at  the 
election  of  assig- 
nees, the  major 
part  in  value  of 
the  creditors 
had  been,  acci- 
dentally, and 
without  deftult 
on  their  parts, 
excluded  from 
voting,  a  new 
choice  of  assig- 
nees was  direct- 
ed to  be  made. 


Ex  parte  DECHAPEAUROUGE  and  others.— 
In  the  matter  of  TOMKINS  and  others. 

1  HIS  petition  was  presented  by  ten  creditors  of  the 
bankrupts,  claiming  debts  to  the  amount  of  6,323/.  8«.8d, 
and  prayed  that  the  Court  would  direct  the  choice  of 
assignees  to  be  vacated^  and  a  meeting  of  the  commis- 
sioners called  to  proceed  to  a  new  choice.  It  appeared 
that,  at  the  time  appointed  for  the  second  meeting,  the 
petitioners  attended  at  the  Bankrupt  Court  to  prove 
their  debts,  and  to  vot^  in  the  choice  of  assignees,  but 
that  in  consequence  of  a  meeting,  at  the  same  hoilr, 
under  another  conunission,  in  which  the  creditors  and 
parties  interested  were  unusually  numerous,  the  room  of 
the  commissioners  was  completely  filled,  and  the  peti- 
tioners were  either  imable  to  obtain  admission,  or  were 
prevented  from  approaching  the  commissioners  to  tender 
their  proofs.  It  further  appeared,  that,  in  consequence 
of  this  accidental  exclusion  of  the  petitioners,  the  dioice 
of  assignees  was  made  by  three  creditors  only,  who  had 
proved  debts  amounting  altogether  to  less  than  700/. 

(a)  See  ex  parte  Dale^  Buck,    the  note  to  ex  parte  Smith,  Buck, 
565,  and  the  cases  collected  in    15S,  &c. 
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Mr.  Bickerstdh  and  Mr.  Montagu  for  the  petition : —  1829. 

Without  imputing  improper  conduct  to  any  of  the  Ex  parte 

parties,  or  doubting  the  respectability  of  the  gentlemen  rougb 

who  were  named  a&signees  at  the  second  meeting,  we  a"^  others. 

are  entitled  to  say  that  there  was  substantially  no  choice,  of 

because  the  great  body  of  creditors  were  excluded  from       Tomkins 
°       ,         ''  and  others. 

exercising  the  rights  that  belonged  to  them,  not  from 
any  error  or  default  on  their  parts,  but  from  the  actual 
impossibility  of  approaching  the  place  of  election.  They 
were  present  at  the  appointed  time  and  place;  they  were 
desirous  of  voting ;  and  it  is  not  disputed  that  they  con- 
stituted the  major  part  in  value  of  the  creditors.  The 
case  falls  within  the  principle  laid  down  in  ex  parte 
Hawkinsj  Buck^  520,  where  the  proo&  of  the  principal 
creditors  had  been  erroneously  rejected  by  the  com- 
missioners, and  the  Court  directed  a  new  choice  of 
assignees. 

Mr.  Sugden  and  Mr.  Wakefield : — 

This  is  a  singular  and  unprecedented  petition.  It  is 
not  pretended  that  any  contrivance  was  used  to  create 
a  crowd.  On  the  contrary,  it  is  admitted  tliat  the 
obstruction  was  altogether  accidental.  It  was  the  duty, 
therefore,  of  the  creditors  who  were  excluded,  to  have 
applied  immediately  to  the  commissioners,  or  to  the 
messenger  in  attendance,  and  to  have  apprized  them  of 
the  difficulty.  The  choice  of  the  present  assignees  was 
a  legal  choice,  and  it  cannot  be  a  sufficient  or  reasonable 
ground  for  removing  them,  that  some  creditors  were 
excluded  fi*om  voting. 

The  Vice-Chancellor  : — 

Under  the  act  of  parliament  all  creditors  who  have 
proved  to  the  amount  of  10/.  and  upwards,  are  entitled 
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1829.        to  vote  in  the  choice  of  assignees,   and  a  reasonable 

■""■"        facility  should  be  secured  to  them  of  approaching  the 

Dechapeau-   commissioners  to  exercise  their  rights.    In  this  case,  it  is 

RouoB        clear  from  the  evidence,  without  blame  being  imputable 

In  the  matter  to  any  one,  that  there  was  a  great  degree  of  physical 

ToMKiNs      difficulty  in  entering  the  room,  and  that  no  person^  who 

and  others,    had  not  secured  a  place  at   the  commissioners'  table, 

could  avail  himself  of  his  privil^e  of  voting.     I  am  of 

opinion,  therefore,  that  there  should  be  a  new  choice. 

Ordered  accordingly. 


j^  Q  Against  this  decision  an  appeal  was  presented  to  the 

West.  HaOj  Lord  Chancellor ;  and  his  Lordship,  upon  the  grounds 

Jan.  26,  stated  by  the  Vice-Chancellor,  confirmed  the  judgment 

1829.  of  the  court  below. 

Mr.  Sugden  and  Mr.  Wakefield  for  the  appellants. 
Mr.  Bichersteth  and  Mr.  Montagu  for  the  respondents. 
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Ex  parte  ANDERTON.     Ex  parte  MOULT  and        V.  C. 
others.  —  In    the    matter    of    BARROW    and  ^^^c.  Inn, 
GEDDES.  tl  S; 

On  the  17th  of  September  1828,  a  commission  of  jggn  ' 
bankrupt  issued  against  Barrow  and  Geddesj  under  where  a  party 
which  Moultf  Wright,  and  others  were  chosen  assi^niees.  ^  presented  a 

*^  '='  petition  in 

bankruptcy. 

After  the  opening  of  the  commission,  the  messenger,  J^j  ^ncfit  un- 
actinir  under  the  directions  of  the  petitioning  creditors,  ^.^  ■  commis- 

*^  ,  ,  *  "  won,  in  respeet 

took  possession  of  goods  to  a  considerable  amount  which  of  a  particular 
had  been  ^deposited  by  the  bankrupts  in  the  warehouses  was  strained 
cfAnderton,  and,  as  the  assignees  alleged,  subsequently  ^  *^**"**L^ 
to  the  act  of  bankruptcy.  putting  in  issue 

the  Talidity  of 
the  commissiony 

It  was  also  alleged  by  the  assimees,  that,  after  the  ***  *"  ■***®? 

^  •'  D  '  '  commenced 

act  of  bankruptcy,  AnderUm  had  sold  a  considerable  against  him  by 
quantity  of  goods  deposited  with  him  by  the  bankrupts,  reject  of ^e*" 
and  had  received  and  retained  the  produce,-to  recover  ^®  transwj- 
which   the   assignees  caused   an    action   at  law  to  be 
commenced  against  him. 

On  the  other  hand,  it  was  contended  by  Anderton, 
that  the  goods  seized  in  his  warehouses  were,  at  the 
time  of  the  seizure,  his  own  property,  having  been 
deposited  with  him  by  the  bankrupts  previously  to  their 
bankruptcy,  to  secure  the  repajrment  of  various  sums 
which  he  had  bond  fide  advanced  to  them,  and  he 
accordingly  commenced  an  action  against  the  petitioning 
creditors,  to  recover  the  gooos  which  had  been  so  seized 
by  their  orders. 

On  the  29th  November  1828,  Anderton  presented 
a  petition,  in  tlie  bankruptcy,  praying  that  the  goods 
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1829.        which  had  been  deposited  with  him  might  be  sold,  and 
the  produce   applied  in  pajrment  of  the  several  sums 

Ex  porlc 

Anderton     advanced  by  him  to  the  bankrupts ;  that  he  might  be 

and  others,    allowed  to  prove  under  the  commission  for  the  residue; 
In  the  matter  ^  ^  ' 

of  that  an  account  might  be  taken  of  the  goods  and  pro« 

and  pci'ty  deposited  with  him,  and  of  such  parts  thereof  as 

Geddes.       had  been  seized  by  the  assignees ;  and  that  the  assignees 

might  be  retrained  from  proceeding  with  the  said  action 

at  law,  and  from  commencing  any  other  action  against 

him,  in  respect  of  these  transactions. 

On  the  22d  of  December  1828,  the  assignees  pre- 
sented a  cross  petition,  stating,  amongst  other  things, 
that  the  right  of  AnderUm  to  the  goods  deposited  would 
be  fully  tried  in  the  action  brought  by  the  assignees,. as 
well  as  in  the  action  commenced  by  him,  and  praying 
that  Andertcn  might  elect  whether  he  would  proceed 
with  his  action,  or  with  his  petition  in  the  bankruptcy ; 
and  that  in  case  he  should  elect  to  proceed  at  lavf,  bis 
petition  should  be  dismissed  witli  costs ;  but  that  in  case 
he  should  elect  to  proceed  with  his  petition,  and  abandon 
his  action  at  law,  then  that  he  might  pay  the  costs 
occasioned  by  such  action,  and  that  the  hearing  of  his 
petition  might  be  postponed  until  after  the  trial  c^  the 
action  commenced  against  him. 

Jan.  13«  '^^^  petition  of  the  assignees  being  this  day  brought 

on  for  hearing,  it  was  contended  by  counsel  for  Andir^ 
ton,  that  the  action  commenced  by  him  was  only  brou^t 
to  recover  damages  for  the  illegal  mode  in  which  the 
goods  had  been  seized,  and  that  it  was  not  intended  to 
try  the  right  of  either  party  to  the  goods  deposited. 

The  Vice-Chancellor  observed   that  if  Andertan 
would  give  an  undertaking  that  the  only  question  to  be 
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tried  should  be  the  mode  of  taking  or  seizing  the  goods,  he        1829. 

would  not  restrain  him  from  proceeding  with  his  action ;         

and  Anderton*8  counsel  having  consented   to  this,   an     Anderton 
order  was  drawn  up,  stating  that  Andertqn  having  by  ,^^\  otliers. 
his  counsel  undertaken  not  to  raise  upon  the  trial  of  his  of 

said  action  any  question  touching  the  validity  of  the  ^nd^^ 
commission  of  bankrupt,  or  of  his  right  to  the  goods  Geodes. 
seized  by  the  messenger,  and  having  by  his  said  coimsel 
undertaken  to  confine  the  question  to  be  tried  in  such 
action  to  the  single  point  whether  the  mode  of  taking 
the  said  goods  was  illegal,  his  Honour  ordered  that 
Anderkm  should  be  at  liber^  to  proceed  with  his  said 
action. 

Andertxm  being  dissatisfied  with  the  order  so  drawn  up, 
on  the  consent  of  counsel,  presented  another  petition, 
praying  for  a  rehearing  as  to  this  order. 

The  assignees  also  presented  a  further  petition,  stating, 
that  notwithstanding  the  order  so  drawn  up  by  consent, 
Andertxm  had  given  notice  of  his  intention,  on  the  trial 
of  the  said  actions,  to  dispute  the  petitioning  creditor's 
debt  and  the  act  of  bankruptcy,  and  submitting  that 
Andertcn  had  by  his  former  petition  of  the  29th  Nov.' 
1828  elected  to  come  in  and  seek  relief  under  the  com- 
mission, and  that  he  was  not  now  entided  to  dispute  its 
validity.  The  assignees,  therefore,  prayed  that  it  might 
be  declared  that  Jnderton  had  elected  to  come  in  under 
and  take  the  benefit  of  the  commission,  and  that  he 
might  be  restrained  from  disputing  its  validity  in  either 
of  the  said  actions  at  law. 

On  this  day  these  petitions  came  on  to  be  heard      ^^'  ^^' 
together. 
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1 829.  Mr.  Sugden  and  Mr.  Kbe  for  the  petitioner  Jnderton : — 

Ex  parte  With  respect  to  the  order  drawn  up  by  consent  of 

Anderton  1    '^  •      1  1         1  •  1  • 

and  others,  counsel,  it  is  clear  that  the  assignees  cannot  object  to  our 
In  the  matter  present  application  for  a  rehearing,  on  the  ground  that  they 
Barrow  have  been  in  any  manner  prejudiced  by  what  has  been 
G^DKs  <Joi^e.  In  a  recent  case  of  Fumival  v.  Bogle^  the  Lord 
Chancellor  thought  it  right  to  set  aside  Certain  terms  of 
compromise  which  had  originated  with  counsel,  and  which 
had  been  afterwards  deliberately  agreed  upon  by  the  soli- 
citors. Here  the  assignees  can  sustain  no  injury  from 
what  has  passed,  and  the  petitioner  ought  not  to  be  pre- 
cluded from  bringing  again  under  the  consideration  of 
the  Court  the  new  and  very  important  question,  whe- 
ther the  mere  presenting  a  petition,  by  a  party  who  is 
defendant  in  an  action  at  law,  brought  by  the  assignees, 
affords  a  sufficient  reason  for  restraining  him  fit)m  put- 
ting in  issue,  in  such  action,  the  validity  of  the  com- 
mission. The  petitioner,  Anderton^  claims  a  balance 
after  retaining  all  the  goods  deposited  with  him  by  the 
bankrupts ;  and  it  is  now  contended  that,  because  he  has 
petitioned  theO)urt  in  order  to  obtain  that  balance^  he 
ought  to  be  restrained  from  proceeding  at  law  in  the 
action  brought  by  him,  and  from  trying  the  validity  of 
the  commission,  in  the  action  brought  against  him  by 
the  assignees ;  but  certainly  no  previous  case  has  ever 
been  pressed  to  this  extent. 

There  appears  to  be  a  prevailing  opinion  that  a  party 
cannot  proceed  at  law  and  in  this  Court  at  the  same 
time,  but  the  reverse  of  this  was  decided  in  the  late 
case  of  ex  parte  Edwards^  ante  page  116.  By  the 
6  Geo.  4.  c.  16.  s.  59.  it  is  provided  that  no  creditor 
who  has  brought  any  action  against  the  bankrupt  shall 
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prove  or  claim  under  the  commission,  without  relin- 
quishing such  action ;  and  it  is  also  enacted  that  the 
provmg  or  claiming  shall  be  deemed  an  election  to 
take  the  benefit  of  the  commission  with  respect  to  the 
debt  so  proved  or  claimed ;  but  here  the  application  to 
the  Court  was  for  liberty  to  prove  a  balance  remaining, 
after  setting  o£P  the  value  of  certain  goods  deposited, 
whilst  the  questions  to  be  tried  at  law  are  of  an  entirely 
different  nature. 


1829. 

Ex  parte 

Anderton 

and   others. 

In  the  matter 

of 

Barrow 

and 
Gkddes. 


It  is  not  possible  to  produce  any  authority  to  shew 
that  the  mere  presenting  a  petition,  on  which  petition 
no  order  has  been  made,  has  ever  been  considered  as 
amounting  to  an  election  to  come  in  under  the  com- 
mission ;  and  it  will  be  still  more  difficult  to  establish, 
either  by  reference  to  cases,  or  on  principle,  that  a 
defendant  can  be  restrained  from  resorting  to  any  lawful 
defiance  in  resisting  an  action  brought  against  him. 


Mr.  Agar  J   Mr.  Bose^   Mr.  Knight^   and  Mr.  Kenyon 
Parker  for  the  assignees : — 

The  petitioner,  Anderton^  was  absolutely  bound  by 
the  order  drawn  up,  on  the  consent  of  counsel, 
who  appeared  for  him  at  the  bai*;  and  the  rule 
of  the  Court,  in  this  respect,  is  not  only  supported  by 
numerous  authorities,  but  is  founded  on  the  soundest 
principles.  In  Bradish  v.  Gee^  Amb,  229,  Lord  Hard- 
wicke  said :  "  Where  a  decree  is  made  by  consent  of 
counsel,  there  lies  not  an  appeal  or  rehearing,  though 
the  party  did  not  really  give  his  consent ;  but  his  remedy 
is  against  his  counsel,  8cc. ;  but  if  such  decree  was  by 
fraud  and  covin,  the  party  may  be  relieved  against  it, 
not  by  rehearing  or  appeal,  but  by  original  bill.  Rich- 
mand  v.  TaUicur ;  Floyd  v.  Manseliy     In  NorthcoU  v. 


182 


1829. 


Ex  parte 
Andehton 


of 
Barrow 

and 
Gbdoes. 
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Ncrthcoie  (1702),  CoOesj  P.  C.  287,  {a)  it  is  stated,  time 
where  the  decree  or  order  appealed  from  is  expressed  to 
be  made  upon  the  appellant's  own  consent,  an  appeal 
and  othm.    fj^^  j^.  ^quJ^i  \^  dismissed ;  and  in  Despard  v.  Onn^ijr 
(171S),  CoUes,  P.  C.459,  it  was  determined  that  after  a 
party  has  once  agreed  U>  certain  issues  to  be  tried,  he 
shall  not  make  the  impropriety  of  those  issues  a  ground 
of  appeaL     In  Gray  ▼.  Grapf  2  BolL  Bep.  68,  (K.  B. 
Mich.    16  Jac.,)  ^S   Vin.   304,    Montagu^   C.  J.,   and 
Hcmghion  J.,  observed :  ^'  that  the  act  of  the  attorney 
shall   prejudice   his   master   in  the  principal   matter, 
for  if  he  confess  the  action  without  the  consent  and 
will  of  the  master,    this  shall  bind  his   master;   but 
otherwise  it  is  in  collateral  matters;"  and  ^^ Doderidgtyi. 
^^  the  act  of  my  attorney  is  my  own  act."     In  Latitek  v; 
PasherautBy  1  Salk.  86,  (Mich.  8  Wm.  3,)  the  Court  of 
King's  Bench  held  that  the  client  was  bound  by  the 
consent  of  his  attorney,  althou^  given  contrary  to  the 
client's  orders,  and  that  the  Court  could  take  no  notice 
of  the  client.     And  in  a  recent  case  of  Mole  v.  SmUhi 
1  J(w.  8f  Walk.  673,   Lord  Eldon  intimated  that  die 
consent  of  counsel  must  be  given  upon  their  own  con- 
ception of  the  authenticity  of  their  instructions,  and 
that  if  given,  the  Court  must  act  upon  it,  and  that  the 
client  would  be  bound  by  such  consent. 

As  to  appeals,  it  was  stated  in  Toder  v.  Sansumy 
1  Bro.  P.  C.  468,  to  be  a  known  and  established  rule, 
that  an  appeal  does  not  lie  against  an  order  made  by 
the  consent  of  parties  (6). 


(a)  7  Fin.  398  (nora.  Norcot  v.  there  was  no  instance  of  a  re- 
Norcot,)  8  Vm.  299.  hearing  being    granted   after  a 

(b)  In  Rex  v.  Wighiman,  1  Ari'  decree    by  consent.     Sec    al«o 
str,  81,  Eyre^  C,  B,,  said  that  BlundeU  v.  Macartney^  %  Ridg, 
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The  cases  of  Taylor  v.  BoHcMer^  Dickens^  504,  Buck 
▼•  Faweettj  Z  P.  W.  242,  were  filso  cited ;  and  it  was 
further  contended  that  the  petition  for  a  rehearing  was 
infonnal,  in  not  stating  the  grounds  on  which  the 
order  in  question  was  impeached.  Qiffard  v.  Hort^ 
1  Scho.  ^  L.  398. 

When  the  petitioner,  ./fiuferftm,  applied  to  the  Court 
for  liberty  to  prove  the  amount  of  the  alleged  balance, 
he  brought  himself  within  the  jurisdiction  of  the 
Courts  and  the  spirit  of  the  act  of  parliament,  which 
makes  proof  or  claim  an  election.  He  is,  therefore, 
bound  to  submit  himself  to  the  jurisdiction  of  the  Court 
in  bankruptcy,  and  cannot  be  permitted  to  seek  here 
the  benefit  of  a  dividend,  and,  at  the  same  time,  to  dis- 
pute at  law  the  validity  of  the  commission.  It  is  clear 
that  his  design  was  to  force  from  the  assignees  a  dis- 
closure of  their  case  at  law,  in  answer  to  his  petition. 
But  if  the  Court  adheres  to  the  principle  of  its  former 
decisions^  it  will  not  hesitate  to  prevent  Mr.  Anderton 
from  using  at  law  the  evidence  which  has  been  so 
obtained.  Ex  parte  Price^  Buch^  230;  ex  parte  Burgess^ 
Jac.  Bep.^  559.  He  has  not  only  obtained  from  the 
assignees  affidavits,  disclosing  the  merits  of  their  case, 
but  has  also  compelled  them  by  his  petition  to  delay 
a  dividend  under  the  commission.  He  has  placed 
diem  in  a  situation  fix)m  which  he  cannot  now  with- 


1829. 

Ex  parte 

Andkrto  n 

and  others. 

In  the  matter 

of 

Barrow 

and 
Geddes. 


P.  C,  SS*J ;  Downing  t.  Cage,  1  Eq, 
Ab.  165;  9  Harr.  Pr,  84 ;  AUan- 
ton  T.  Doulben  (1703),  CoUes, 
P.C.999;  Wt/ndhamv.Wi/ndham, 
SSep.  Ch.  22;  2  Freem.  127. 
Id  Harrison  t.  Rumsey,  2  Vet, 
488,  Lord  Hardwicke,  C.  said, 
*'be  would  by  no  means   set 


aside  a  decree  obtained  bj  con- 
sent of  counsel  on  both  sides; 
for  it  would  be  most  dangerous. 
It  was  an  established  rule  not  to 
do  it,  nor  would  he  make  the 
precedent"  S,  V.  Buiterfield  v. 
Buiterfield,  1  Fet.  133 ;  Buck  v. 
Faufcett,  3  P.  iV.  242, 
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1829. 

Ex  parte 
Anderton 
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draw  or  relieve  them,    and  by  so  doing  he  must  be 
considered  as  having  made  his  election.     The  late  deci- 
sion, in  ex  parte  Edwards^   ante  page  116,  does  not 
and  ®^®"'    apply,  because  the  Lord  Chancellor  expressly  founded 
of  his  judgment  upon  the  fact  of  there  being  distinct  debts, 

^wad^       arising  upon  separate  and  distinct  contracts,  which  en- 
Geddks.       titled  the  party  to  prove  under  the  commission  for  the 
one,  and  to  proceed  at  law  for  the  other* 


His  Honour  having  stated  the  particulars  of  the 
petitions  presented  by  Anderton^  and  by  the  assignee^, 
proceeded  as  follows : 

March  13.  When  I  advert  to  the  prayer  of  the  petition  pre- 
sented by  Anderton  on  the  29th  of  November  1828,  and 
consider  the  nature  of  the  relief  which  is  asked,  I  think 
the  Court  would  be  compelled  to  notice  incidentally  Ae 
questions,  whether  the  goods  were  properly  deposited 
with  Afiderton  by  the  bankrupts  ?  and  whether  Anderton 
acted  correctly  in  selling  part  ot  those  goods,  and 
receiving  and  applying  to  his  own  use  the  produce  of 
such  sales  ?  It  is  on  this  latter  part  of  the  transaction 
that  the  assignees  have  commenced  their  action  at 
law.  But  Anderton^s  petition  extends  to  and  solidts 
relief  in  respect  of  every  part  of  the  transaction  ;  and  it 
cannot  be  considered  that  his  action  and  petition  apply 
to  distinct  matters.  He  has  submitted  his  whole  case  to 
the  jurisdiction  of  the  Court  in  bankruptcy ;  and  the 
question,  therefore,  arises,  whether  he  can  be  permitted 
to  seek  relief  under  the  commission  here,  and  to  dispute 
its  validity  at  law.  Even  admitting  that  the  terms  of 
the  6  Geo.  4.  c.  16.  s.  59.  do  not  directly  apply,  and 
that  there  has  been  hitlierto  no  decision  on  the  point, 
I  am  still  of  my  opinion,  on  general  principles,  that 
a  party  who  has  presented  a   petition  to  this  Court, 
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seeking  relief  and  benefit  under  a  commission,  in  respect  1829. 

of  a  pai'ticular  transaction^  ought  not  to  be  permitted,  ' 

as  defendant  to  an  action  brought  against  him  by  the  ANOERToy 

assignees,  in  respect  of  the  same  transaction,  to  dispute  y^"^  others. 

the  validity  of  the  commission  under  which  he  has  so  of 

presented  his  petition  for  relief.     Mr.  Andertan  must,  ^^^j**^ 

therefore,  be  restrained  firom  putting  in  issue  the  validity  Geddes. 
cf  the  commission. 

Ordered  accordingly* 


V.C. 
Ex  parte  PAUL  and  another. — In  the  matter  .of  Sir  Ling.  Inn, 

CHARLES  RICH,  Bart.  March  7, 

1829. 

npTTTrM         •  •  t*  X  .  Ill  •  •  The  a^si^nees, 

1  HIS  petition  of  the  assignees  stated  that  the  petitioners  aAer  the  (rial  of 
brought  an  action  against  the  sheriflF  for  the  purpose  of  fenced  "by^°"'" 
invalidating  an  execution ;  that  upon  the  trial  it  appeared  *^®"*  ^}>^'"e  >*' 

°  '  r  s:r  appeared  that 

that  there  was  not  a  sufficient  tradhig  to  support  the  (here  was  not  a 

•     .  ^1  ,  .  .  I      1    •  1  •  sufficient  trad- 

commission;  that  the  petitioners  had  incurred  various  ing  to  support 
oosts^  charges,  andexpences  in  the  prosecution,  support,  g^'^j*^.?'™**!'**"' 
and  defence  of  such  commission,  in  commencing  and  acts  under  the 
trying  the  said  action,  and  in  the  care  and  protection  of  presented  a  pe- 
the  mansion  and  other  property  of  the  said  Sir  Charles  .^J.^'*""  ^*^  ^^^f 

f     r       J  the  commiaision 

Bich.  superseded,  and 

that  all  costs 
and  expences  in- 

The  petition  prayed  that  the  commission  might  be  b^'^d^b^^'ibe 
superseded,  and  that  tlie  costs,  charges,  and  expences  of  petitioning  cre- 
and  relating  to  the  prosecution,  support,  and  defence  that  tbe  appir. 
of  the  commission,  and  of  and   relating  to   the   con-  ?ate!'an*d"that*^ 
duct  and  trial  of  the  action,  and  also  in  the  care  and  the  petitioning 

creditor  was  not 
Vol.  III.  O  responsible. 
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1829.  protection  of  the  mansion  and  property,  and  in  the  sale 
of  a  part  of  the  property,  with  the  costs  of  the  super- 

Paul  sedeas  and  the  application,  might  be  paid  by  the  peti- 
In*  Uie^matTer  ^^^'^g  creditors ;  or  that  the  petitioners  might  be 
of  discharged  from  being  assignees,  and  that  the  petitioning 

creditors  might  pay  the  costs,  charges,  and  expences 
which  had  been  incurred  by  the  petitioners  in  the  pro- 
secution and  support  of  the  commission,  and  of  and 
relating  to  the  action  and  trial,  and  in  the  care  and  pro- 
tection of  the  mansion  and  property,  and  in  the  sale  of 
part  of  the  property,  and  the  costs  of  the  appli- 
cation, together  with  the  costs  of  the  removal  of  the 
petitioners. 

Mr.  Sugden  and  Mr.  Montagu  for  the  petition  :— 

The  only  question  in  this  case  is,  whether  the  assignees 
or  the  petitioning  creditor  should  pay  the  costs  whidi 
the  assignees  have  incurred  in  the  discharge  of  their 
duties  under  a  commission,  which  ought  never  to  have 
issued  as  there  was  not  a  sufficient  trading  to  support 
it  In  re  Bryant,  2  Bose,  ]8.,  the  Lord  Chancellor 
said,  that  the  assignee  was  bound  to  consider  the  commis- 
sion under  which  he  derived  his  appointment  as  a  valid 
commission,  and  act  accordingly.  In  ex  parte  Graven 
1  G.^J.  86.,  it  was  held  that  the  assignees  ought  not^ 
unless  they  are  satisfied  that  the  commission  is  invalid, 
to  excite  doubts  respecting  its  validity. 

Mr.  Home  and  Mr.  CoUinson  contra : — 

The  assignees  were  electors,  and  voted  for  themsdives 
as  assignees ;  they  cannot,  therefore,  complain  of  the 
consequences  in  which  they  have  involved  themselves.  In 
ex  parte  Johmouj  I  G.  ^  J.  23.,  where  the  conunission 
was  virtually  superseded,  the  petitioning  creditor  was 
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ordered  to  pay  the  messenger's  costs  to  the  choice  of        1829. 
assignees,  and  the  assignees  to  pay  the  subsequent  costs.         ' 
In  additiOB  to  these  reasons  this  application  is  made  at         Pa^l 

too  late  a  period.  a"^,  another. 

*-  in  the  matter 


Mr.  Sugden  in  reply :  — 

The  general  principle,  that  the  petitioning  creditor  is 
bound  to  suj^rt  the  commission,  is  clear ;  has  invariably 
been   acted  upon ;  and,  until  this  moment,  was  never 
doubted.     In  ex  parte  Graves  it  was  taken  for  granted, 
according  to  all  previous  practice,  that  the  costs  attending 
the  commission,  if  invalid,  must  be  paid  by  the  peti- 
tbning  creditor.     In  the  communication  there  made  by 
the  asingnees  to  the  petitioning  creditor,  they  say,  we  must 
apply  ^<  to  the  Lord  Chancellor  to  supersede  the  com- 
mission at  your  cost,  unless  we  can  procure  more  satis- 
bctorj  evidence  of  an  act  to  support  it ;''  and  they  add : 
^  should  the  commission  be  ultimately  superseded,  you 
will  be  liable  to  all  the  costs  incurred.''     The  reasoning 
of  the  counsel  in  support  of  the  petition  in  this  case  of 
ex  parte  Graves^  with  respect  to  the  situation  of  assignees, 
is  unanswerable:  <<  If  the  assignees  discover  that  the 
eonmussion  is  invalid,  are  they  to  disclose  the  invalidity 
to  purchasers,  and  reduce  or  destroy  the  estate,  or  con- 
ceal it  to  the  injury  of  the  purchasers  or  themselves  ? 
Axe  thqr  to  proceed  at  a  great  expence  for  a  long  period 
of  time,  ultimately  to  sustain   irreparable  loss,    or  at 
once  to  put  an  end  to  what  ought  never  to  have  been 
issued  ?     It  is  said  that  the  assignees  ought,  before  they 
aceepted  the  trust,  to  have  been  well  assured  of  the 
validity  of  the  commission ;  but,   before  their  election, 
diey  have  no  means  of  judging  upon  these  facts.     If, 
upcm  dieir  election,  objections  are  found,  it  is  then  and 
not  till   then  their  duty  to  have  all  doubt  removed." 

o2 


of 
Rich. 


Rich. 
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1829.        Lord  Eldon^  in  his  judgment^  says :  <^  It  is  the  duty  of  as- 

signees,  as  soon  as  possible,  to  be  assured  that  the  ground 

Paul         upon  which  their  first  steps  are  taken^  is  secure.     For 

and  another,    ^^j^  ^^a   \^\^  ^  fl^ed  rule,  that  the  petitioning  creditor  \» 
In  the  matter  '  .... 

of  bound  to  give  every  information  in  his  power,  upon  every 

subject  which  comes  witliin  his  knowledge  as  petitioning 
creditor ;  by  the  very  act  of  issuing  a  commission,  he 
stands  pledged  to  establish  its  validity ;"  and,  ^*  if,  after 
they  are  appointed,  when  they  have  tlie  power  of  examin-* 
ing  the  proceedings,  looking  to  the  insuflScient  evidence 
put  upon  the  proceedings,  they  feel  doubtful  of  the  pe- 
titioning creditor's  debt,  and  the  act  of  bankruptcy^  are 
they  not  to  call  upon  the  petitioning  creditor  to  produce 
his  proof,  and  is  not  the  petitioning  creditor  bound  to 
give  explanation  upon  explanation,  until  the  whole  di£5i-* 
culty  be  cleared  up  ?  There  is  no  doubt  but  the  assignees 
have  a  right  to  call  upon  him  for  such  explanation,  and 
the  petitioning  creditor  must,  to  the  extent  of  his  power, 
satisfy  their  minds.  In  demanding  this  explanation, 
they  are  aiding  the  commission  —  aiding  the  trust.  With 
a  view  to  sale  of  the  bankrupt's  property,  and  actions  at 
law,  this  is  absolutely  necessary :  they  must  prove  the 
petitioning  creditor's  debt  and  act  of  bankruptcy,  whidh 
it  would  be  impossible  to  do  under  such  circumstances  as 
these."  In  ex  parte  Graves^  the  Lord  Chancellor  having 
been  satisfied,  after  an  enquiry,  that  there  was  not  a  good 
act  of  bankruptcy,  ordered  the  commission  to  be  super-r 
seded,andallcoststobepaid  by  the  petitioning  creditor,  (a) 


(a)  The  Lord  Chancellor's  or-  of  assignees  thereunder,  as  also 

der  was  as  follows :  <'  I  do  order  their  costs  of  and  occasioned  by 

that  the  costs  of  the  said  peti-  theirsaid  several  former  petitions^ 

tioners,  sustained  by  therti  under  presented  to  me  in  this  matter, 

the  said    commission,    and   the  of  the  said  enquiry  before  the 

costs  attending  upon  the  choice  commissioners,  and  of  this  appli-< 


cadon  to  me,  be  paid  to  them  by  to  the  same  commissioners.  And 

the    said  Frederick  White^    the  I  do  order  thai  the  said  Thomas 

petitioning    creditor  under  the  Bennett  do  refund  to  the  assignee 

said   commission,  such  costs  to  or  assignees,  to  be  chosen  under 

be  taxed   by  Mr.  Ccx,  one    of  such  new  commission,  the  said 

the   Blasters    of  the    Court  of  sum  of  eiLu,\\d.  in  the  said 
Chancery,   if  the  parties  differ    recited  petition    mentioned    to 

about   the    same."      8th    June  have  been  paid  to  him,  as  the 

1818.  amount  of  his  taxed    costs  up 

(h)  The  Lord  Chancellor's  or-  to   the  time  the  assignees  were 

der,  in  ex  parte  AfiUer,  was  as  chosen  under  the  said  commission, 

follows:  ^  1  do  order  that  the  so  taken  out  by  him  as  aforesaid, 

said  commission,  issued   against  And  I  further  order  that  the  said 

the  said  bankrupts  on  the  petition  Thot,  Benueit  do  pay  to  the  peti- 

of  the  said  Thomat  Bennett^  and  tioners  all  such  costs  ks  have  been 

bearing  date    the   SJth   day  of  incurred  and  paid  by  them  in  the 

March  1815,  be  superseded,  and  prosecution  of  the  Skiid  lust  mcn- 

that  a  writ  of  supersedeas  do  tionedcommission,  from  and  after 

forthwith  issue  for  that  purpose;  the  choice  of  the  assignees  under 

and  that  the  said  petitioner  Jam^x  the  8ame,(save  and  except  so  much 

Bate  be  at  liberty  to  issue  a  new  of  such  costs  as  have  been  already 

commission  against  the  said  bank-  paid  by  the  said  T/imiias  Benneiiy 

rapts,  upon  his  own  petition,  such  pursuant  to  my  order  made  in 

new  commission  to  be  directed  this  matter  on  the  loth  day  of 

o  3 


Rich. 


CASES  IN  BANKRUPTCY.  189 

A  similar  application,  in  ex  parte  Miller^  (Aug.  1820)        1829. 

was  considered  a  matter  of  course.     It  was  a  petition         

by  the  assignees  to  supersede,  and  that  the  petitioning        Paul 

creditor  should   pay   all   costs   and    expences,  on    the   and  another. 
^     ^  ^  .    .  r  »  In  the  matter 

ground  that   the  commission  was  concerted,  and  that  of 

there  was  not  a  good  petitioning  creditor's  debt.     Upon 

a  reference  to  the  master,  he  reported  that  there  was  not 

a  sufficient  debt ;  but  his  report  was  over-ruled.     Upon 

a  second  petition  by  the  assignees,  stating  that,  from  facts 

since  discovered,  the  fraud  in  issuing  the  commission 

was   established,    the   commission   was    ordered    to    be 

superseded,  and  all  costs  and  expences,  which  had  been 

incurred,  to  be  paid  by  the  petitioning  creditor,  (b) 


Rich. 
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1829.  With  respect  to  ex  parte  Johnson^  it  was  a  mere 

question  as  to  the  liability  of  the  assignees  to  the  mea- 

Padl         senger,  which,  whatever  might  be  the   ultimate   ri^it 

In°the°m*tter  ^^^^  ^®  assignees   and  petitioning  creditor,  could 

of  not  be  doubted.      It  is  clear  that  in  ex  parte  Joknmm 

the  messenger  was  entitled  to  the  prayer  of  his  petition^ 

which  was,  that  the  petitioning  creditor  might  pay  the 

costs  to  the  choice  of  assignees,  and  the  assignees  the 

subsequent  costs. 

As  to  the  assignees  having  voted  for  themselves,  thqr 
voted  upon  the  supposition,  which  the  petitioning  creditor 
had  created,  that  the  commission  was  valid.  They  have  ex- 
ercised  a  right  consequential  upon  the  proof  of  their  debts, 
which  is  no  admission  of  the  validity  of  the  commission. 
This  is  stated  by  Lord  EUenborough  in  Bjankin  v.  Horner^ 
16  lEKXsty  191,  who  says:  ^^  When  a  commission  issues, 
the  creditor  who  sues  it  out  is  to  be  prepared  at  his  peril 
with  evidence  to  support  it :  the  commissioners  are  not 
to  declare  the  party  a  bankrupt,  unless  there  be  satis- 
factory proof  that  he  is  so;  and  when  they  have  so 
declared  him,  creditors  are  to  come  in,  under  the  peril 
of  being  barred  by  a  certificate,  to  prove  their  debts.  The 
creditors  have  not  the  means  of  knowing  what  was  the 
evidence  upon  which  the  party  was  declared  a  bankrupt; 


Nov.  1818,  on  a  former  petition  tabe  had  and  made  before  the 

of  the  said  petitioners  presented  commissioners,  and  of  their  re- 

to  me,)  together  also  with  the  port  thereon ;  and  also  the  ooft» 

costs  ofand  occasioned  by  another  of  and  occasioned  by  this  pre- 

petition  of  the  said  petitioners  sent   application   to  me;   audi 

presented  to   me  in  the  same  several  and  respective  costs  to  be 

matter  on  the  2d  day  of  August  taxed  by  Mr.  Harvey ^  one  of  the 

1819,  and  of  my  order  made  Masters  of  the  Court  of  Chan- 

thereon,  and  of  and  incidental  eery,  if  the  parties  differ  about 

to  the  inquiries  thereby  directed  the  same.^    August  8th,  182a 


Rich. 
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they  had  no  right  to  be  present  when  that  evidence  was        1829. 

given;   they  have  no  right  to  look  at  the  proceedings         "' 

under  the  commission^  in  order  to  see  what  that  evidence         Va\31j  ^ 

was :  and  is  it  reasonable  that  they  should  be  put  to  the  ^^\  another. 

.  lo  the  matter 

dilemma,  of  being  barred  by  a  certificate,  or  of  being  of 

taken  to  have  admitted  that  every  act  necessary  to  sup- 
port the  commission  really  existed,  when  they  had  not 
the  means  of  judging  whether  such  acts  existed  or  not, 
and  of  having  such  their  supposed  admission  received  as 
evidence  against  them,  in  every  case  in  which  the  ques- 
tion could  arise?  The  certificate,  when  obtdbed,  is 
conclusive  evidence  of  every  fact  necessary  to  support 
the  commission;  so  that  they  would  be  conclusively 
barred  of  their  debt,  in  case  of  a  certificate,  if  they  did 
not  prove  it  under  the  commission :  and  it  should  seem 
to  require  some  strong  authority  to  establish,  that  by 
proving  they  had  admitted  facts  respecting  the  existence 
of  which  they  had  no  means  of  enquiring.  By  proving  a 
debt,  the  party  at  most  only  gives  credit  to  the  peti- 
tioning creditor,  and  to  the  commissioners,  that  the 
former  has  not  sued  out  the  commissioui  nor  the  latter 
declared  the  party  bankrupt,  without  proper  grounds. 
The  petitioning  creditor  and  the  commissioners  hold  out 
to  the  world  that  there  are  such  grounds ;  and  the  party 
who  proves  his  debt  cannot,  in  reason,  be  considered  as 
admitting  more,  than  that  he  knows  nothing  at  the  time 
to  the  contrary."  If  assignees  be  compelled  to  pay  costs, 
without  a  knowledge  of  the  requisites  to  support  the 
commission,  it  will  insure  to  the  parties  who  illegally 
issue  a  commission,  the  direction  and  controul  of  it. 

The  Vice-Chancellor  : — 

Under    the  circiunstances  stated,    I  think  that  the 
assignees  must  be  held  liable  for  the  costs  wlach  have 

o  4 
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1829.        been  incurred.     It  would  be  neither  prudent,  nor  cpn- 
sistent  with  principle,  to  make  the  petitioning  creditor 
Paul         responsible  in  a  case,  where  the  assignees  have  not  only 
and  another,    disposed  of  part  of  the  property,  but  have  delayed  their 
of  application  until  after  the  trial  of  an  action  at  law,  com- 

menced  by  them,  in  which  tliey  failed  to  establish  a 
sufficient  ti*ading.  In  ex  parte  Graves^  the  petition  was 
presented  by  the  assignees  immediately  after  their  elec- 
tion, before  any  important  proceedings  had  been  uinder- 
taken,  or  responsibility  incurred.  Lord  Eldon  said,  **  that 
it  was  the  first  duty  of  assignees  to  satisfy  themselves  that 
the  commission  was  well  founded."  (a)  Besides,  in  that 
case,  one  defect  was,  the  want  of  a  petitioning  creditor's 
debt ;  a  defect  which  must  have  been  known  to  him,  and 
for  which  he  was  justly  responsible.  In  ex  parte  Miller 
the  commission  was  discovered  to  have  been  concerted, 
and  was  a  fraud  practised  by  the  petitioning  creditor 
upon  the  Court. 

Petition  dismissed  with  costs. 


(«)   I  G.  cj-  J,  92. 
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Ex  parte  CUNNINGHAM.— In  the  matter  of  V.  C- 

CAVENAGH.  L'nc.  Inn, 

March  30, 
1829. 
On  this  petition  being  called  for  hearing,  Mr.  Montagu  A  formal  ob- 

,  ,  jection  success* 

applied  to  have  it  referred  to  the  master,  on  the  gromid  fully  urged  on 
that  it  contained  irrelevant  and  impertinent  matter.  ^  reiver  rf 

the  rc9poiident*8 
right  to  refer 

Mr.  Knight  contra .—  ^  *"P«r**-  , 

^  ncnce,  when  toe 

same  petition  Is 

The  right  to  refer  has  been  waived,  because,  when  again  called 
the  petition  stood  in  the  paper,  on  a  former  day,  a  formal  «"  "^^^^ 
and  technical  objection,  dehors  the  petition,  was  taken 
by  the  respondent,  and  no  notice  was  given  of  the 
present  objection.  ^ 


The  Vice-Chancellor  : — 

I  think  the  right  to  refer  for  impertinence  has  not 
been  waived,  by  the  circimfistance  of  the  comisel  for  the 
respondent  having,  on  a  former  occasion,  taken  and 
succeeded  in  a  formal  objection  to  the  petition. 

Reference  to  the  master  ordered. 
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V.  C.  ^  P^''^  NEAL. — In  the  matter  of  BADNALL. 

LiNC.  Inn,  ,rp 
jlpril  13,      1  HIS  was  a  petition,  for  an  order  that  the  assignees 

]829«        should  pay  lllLj  which  the  commissioners  had  awarded 

A  perion  eii' 

ga^  as  a  tra-  to  the  petitioner,  under  the  6th  Geo.  4.  c  16.  s.  48., 
aMwU^iarT  •  ^^7  ^^ing  been  of  opinion  that  a  traveller  was  a  derk 
HeW,  to  be  a     or  servant  within  the  meanimp  of  the  clause. 

•enrant  or  clerk  ^ 

within  the 

e^GeoTl  G.  16.       ^'  -'^^  *^^^  ^®  petitioner. 

8«4S. 

Mr.  Mantofffij  for  the  assignees,  submitted  that  the 
intention  of  the  legislature  was  merely  to  give  a  pre* 
ference  to  domestic  servants,  or  to  derks,  strictly  so 
called,  who  were  but  another  species  of  d<Mnestic  ser- 
vants, employed  in  recording  events  which  occurred  in 
the  trade ;  and  that  it  never  could  be  supposed  that  the 
legislature  intended  to  give  this  preference  to  every 
person,  who,  in  any  capacity,  was  employed  in  the  service 
of  a  trader :  that  it  was  a  subject  of  considerable  im- 
portance, and  especially,  as  in  a  late  case,  it  had  been 
contended  that  foiu-  or  five  himdred  people,  who  were 
employed  in  a  manufactory,  were  endded  to  this  pre- 
ference.   Ex  parte  GreUier,  ante,  page  95. 

It  was  clear  that  the  dause  had  been  adopted  from 
the  bankrupt  laws  of  Scodand,  which  did  not,  however, 
sancdon  the  extensive  construcdon  now  attempted  to 
be  established,  (a) 

The  Vice-Chancellor  :  — 

The  words  of  the  48th  secdon  are  as  follows :  "  That 
when  any  bankrupt  shall  have  been  indebted,  at  the  time 


(«)  Ex  parte  Grellier,  ante  page  101,  (note  a). 
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of  issuing  the  commission  against  him,  to  any  servant  or        1829. 

derk  of  such  bankrupt,  in  respect  of  the  wages  or  salary         ' 

of  such  servant  or  derk,  it  AelL  be  lawful  for  the  com-         jsIeajs 

missioners,  upon  proof  thereof,  to  order  so  much  as  shall  I"  ^^^  matter 

be  so  due  as  aforesaid,  not  exceeding  six  months'  wages      Badkall. 

or  salary,  to  be  paid  to  such  servant  or  clerk  out  of  the 

estate  of  such  bankrupt;  and  such  servant  or  clerk  Aa31 

be  at  liber^  to  prove  under  the  commission  for  any 

sum  exceeding  such  last-mentioned  amount"     From 

these  wofds  it  appears,  that  the  legislature  contemplated, 

not  servants  hired  from  day  to  day,  but  servants  engaged 

upon  a  salary,  to  whom  more  than  half  a  year's  wages 

might  be  due;  and  as  in  the  present  case  the  traveller 

was  engaged  upon  an  annual  salary,  I  am  of  opinion 

that  he  falls  within  the  meaning  of  the  clause.     The 

order  must,  therefore,  be  made. 

Ordered  accordingly. 


Ex  parte  WRAY.— In  the  matter  of  HORDEN,  V.  C. 

WOOD,  and  CROSSE.  Linc.  Ink, 

fp  .  .  April  13, 

1  HE  petition  stated,  that  a  commission  of  bankrupt        1829. 

had  issued  against  Hordeuy  Woodj  and  Crosse ;  that  A  commisaon 
smce  the  commission  had  issued,  it  had  been  discovered  against  A.,  B., 
that  Wood  was  an  uncertificated  bankrupt ;  and  the  peti-  f"?  ^ » ^^  ^* 

*  *  being  subte- 

tion,  therefore,  prayed  for  a  supersedeas,  and  that  a  new  quendy  disco* 

•    •  •t.»  '^TTj  j^Y.  vered  that  B. 

commission  might  issue  against  Horaen  and  Crosse^  or  ^^as  „,  uncer- 
that  the  commission  miirht  be  superseded  as  to  Woody  ^^^f^  *''^' 

o  *  '   nipt,  the  coin- 

without  affecting  its  validity  as  to  Harden  and  Crosse,       minion  was  or- 
dered to  be 
wholly  super- 
seded;    QMore,  Whether  a  joint  commission,  invalid  in  its  concoction  as.  to  one  partner, 
can,  after  a  supersedeas  as  lo  that  ooe  partner^  be  rendered  valid  against  the  remaining 
partaers. 
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1829.  Mr.  MontagUj  for  the  petition,  stated,  that  it  appeared 

_        ^       to  him  most  advisable  for  his  clients  to  accept  the  first 

£x  parte  * 

Wray.        part  of  the  prayer,  that  the  present  conmiission  should 
the^raatter  ^  wholly  superseded,  notwithstanding  the  decisions  in 
HoROEN       this  Court  in  ex  parte  Bygrave^  2  G.  ^  J.  391,  and  in  re 
Coleman,  arUey  15 ;  because  it  had  never  yet  been  decided^ 
at  law,  that  a  joint  commission,  which  was  invalid  in  its 
concoction,  could  be  rendered  valid  as  to  the  remaining 
partners,  after  a  supersedeas  as  to  the  partner  against 
whom  it  was  invalid ;  and  as  it  was  not  clear  that  such 
Ik  case  was  originally  or  expressly  contemplated  by  the 
legislature,  it  might,  perhaps,  be  doubted,  whether  it  was 
included  in  the  general  words  of  the  6th  Geo.  4.  c  16. 
s.  16.,  by  which  it  was  enacted,  "  that  any  creditor  or 
creditors  whose   debt  or  debts  is  or  are  sufficient  ta 
entitle  him  or  tliem  to  petition  for  a  commission  against 
all  the  partners  of  any  firm,  may  petition  for  a  commis- 
sion against  one  or  more  partners  of  such  firm ;  and 
every  commission  issued  upon  such  petition  shall  be 
valid,  although  it  does  not  include  all  the  partners  of  the 
firm;   and,  in  every  commission  against  two  or  more 
persons,  it  shall  be  lawful  for  the  Lord  Chancellor  to 
supersede  such  commission  as  to  one  or  more  of  such 
persons ;  and  the  validity  of  such  commission  shall  not 
be  thereby  affected  as  to  any  person  as  to  whom  such 
commission  is  not  ordered  to  be  superseded,  nor  shall 
any  such  person's  certificate  be  thereby  affected."    These 
words  would  appear  to  imply,  not  that  an  invalid  com- 
mission can  be  made  valid  by  a  partial  supersedeas,  but 
only  that  a  commission,  originally  valid,  shall  not  be 
rendered  invalid,  by  directing  that  to  be  done,  which 
justice  to  one  of  the  partners  may  require. 

The  Vice-Chancellor  accordingly  ordered  that  the 
commission  should  be  wholly  superseded. 
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jEt  parte   CANDY  and  another. — In  the  matter  of        y  q 

BROCK.  LiNc.  Inn, 

April  13, 
At  the  second  meeting  under  this  commission,  Candy,        1829, 
whose  debt  amounted  to  2,641/.,  BXidi  James,  whose  debt  The^g^ctionby 

'  '  '  commiasioners 

amounted  to  87/.,  elected  James  sole  assignee.     Other  of  an  assignee 
creditors,  whose   debts  amounted   to   668/.,  nominated  "g!4.  ^16.' 
James  and  Atkinson  assignees.     James  refused  to  act  with  J*^*,  "V^  ^ 
Atkinson.     The  solicitor  to  the  petitioning  creditor  ob-  p«»l  lies  to  Uie 
jected  that  James  was  an  unfit  person  to  be  assignee^  oellor. 
because  he  was  nominated  by  Candy ^  who  had  an  interest 
adverse   to   the  estate.     The   commissioners,   being  of 
opinion  that  this  objection  was  valid,  rejected  the  choice 
of  James  as  sole  assignee ;  and  having  erased  the  name 
of  James  from  the   list  which  contained  the  names  of 
James  and   Atkinson,   declared  Atkinson  duly  elected 
assignee. 

This  was  a  petition  by  Candy  and  James,  praying  that 
Atkinson  might  be  discharged  from  being  assignee ;  that 
James  might  be  declared  sole  assignee ;  and  a  new  assign- 
ment executed  to  him. 

Mr.  Sugden  and  Mr.  Montagu  for  the  petition  : — 

By  the  old  law,  creditors  had  the  absolute  power  to 
elect  the  assignees,  and  the  Court  could  not  interfere 
with  their  choice  until  they  abused  the  trust  reposed  in 
them  by  the  l^islature.  To  obviate  the  delay  and  expence 
attendant  upon  an  application  to  the  Lord  ChanceUor, 
to  vacate  a  choice  of  assignees,  on  account  of  an  improper 
election,  the  legislature  has  given  to  the  commissioners  a 
power  to  reject  an  unfit  person.  The  words  of  the 
6  Geo.  4.  c.  16.  s.  61.  are :  <<  The  choice  shall  be  made 
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1829.        by  the  major  part  in  value  of  the  creditors  so  entitled  to 
vote :  provided  that  the  commissioners  shall  have 


Candt^      ^  reject  any  person  so  chosen  who  shall  appear  to  them 

and  another,   ^o  be  mifit  to  be  such  assiimee  as  aforesaid,  and,  upon 
In  the  matter  °  .  . 

of  such  rejection,  a  new  choice  of  another  assignee  or  assig- 

Beock.        jjg^  gjj^  ^  made  as  aforesaid."     The  only  questicm, 

therefore,  is,  whether  or  not  James  was  an  imfit  person 

to  be  assignee  ?    The  reason  assigned,  in  proof  of  his 

unfitness,  is,  that  he  was  elected  by  Candy ^  who  has  an 

Adverse  mterest  adverse  interest ;  but  there  was,  in  fact,  no  adverse  interest, 

nL'a  rason  ibr  *^^  ®^^^  ^^  there  were,  it  is  not  an  objection  in  law.    If 

rqectioa  of  the  James  himself  had  an  interest  adverse  to  the  estate,  his 

elected. 

AdTene  interest  fitucss  or  unfitness  to  be  assignee  would  depend  upon 
when  it  circumstances.     If  the  interest  were  very  large,  and  the 

amounts  to         ^ebt  very  small,  he  might  be  unfit,  but  not  so  if  the 

debt  were  great,  and  the  interest  small ;  and  even  if  the 
interest  were  great,  but  the  residue  of  the  debt  consider- 
able, it  would  not  follow  that  he  ought  not  to  be  assignee. 
In  ex  parte  De  Tastet,  1  Fes.  8f  B.  280.,  De  Tasiei  had 
an  adverse  interest  to  the  amount  of  60,000/L,  but  the 
whole  of  his  debt  was  upwards  of  120,000/.,  and  in  this 
case.  Lord  Eldan  would  not  remove  him  fi^m  being  an 
assignee,  but  appointed  another  person  to  act  as  assignee 
in  the  investigation  of  this  adverse  interest.  Lord  Ekkm 
says :  <<  As  to  De  Tastet,  I  feel  very  much  the  circum- 
stance that  he  must  now  be  a  creditor  for  86,000/!.  and 
.  may  be  so  for  a  great  deal  more ;  and  if  I  could  be  quite 
sure  that  I  foresaw  sufficiently,  to  provide  by  any  modi- 
fication of  the  general  rule  so  as  to  secure  the  interest  of 
all  the  creditors,  I  should  be  glad  to  take  such  a  coone. 
It  strikes  me  that  this  may  be  attained  by  iqf^poiiiting 
one  of  these  petitioners  a  co-aasignee ;  the  person  so 
appointed  to  be  the  only  one  to  act  in  the  investigation 
of  De  Tastefs  demand ;  and  if  no  more  objection  can 
be  stated,  I  will  make  that  order,  directing  that  sudi 
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person  shall  be  considered  as  the  sole  assignee  in  the        1820. 

investigation  of  this  demand,  and  shall  be  at  liberty  to 

bring  such  actions  and  suits  as  may  be  advisable ;  taking        Candy 

care  that  the  tide  of  De  Tastet,  as  assignee,  shall  not  |*^e"marter 

be  set  up  against  them/'    The  same  course  of  proceeding  of 

has  been  adopted  in  other  cases.     In  the  bankruptcy  of 

Ogihiej  cited  in  ex  parte  De  Tastet^  the  assignees  were 

not  removed,  but  another  assignee  was  appointed  to  act 

between  them  and  the  general  body  of  creditors,  and 

the  same  course  was  frequently  adopted  by  the  late  Vice- 

Chancellor,  Sir  Jolm  Leach,     In  the  present  case,  it  is 

not  pretended  by  any  class  of  creditors,  that  James  is  an 

unfit  person  to  be  assignee.     All  the  creditors  concurred 

in  voting  for  him,  and  no  reason  for  his  unfitness  has 

beoi  alleged*     With  respect  to  his  having  been  elected 

by  Candy^  who  has  an  adverse  interest,  the  commissioners 

cannot  reject  an  assignee  because  an  elector  is  unfit  to 

be  an  asagnee.    The  question,    therefore,  remains  as 

before  —  was  James  fit  or  unfit  ? 

But,  even  if  this  imagined  adverse  interest  were  a 
sufficient  reason  to  warrant  the  commissioners  in  reject- 
ing James  as  unfit,  they  have  not  acted  r^ularly  in  the 
rejection.  Instead  of  proceeding  to  a  new  election,  they 
struck  out  the  name  of  James  from  the  second  list,  and 
declared  that  J^ifMon  was  the  assignee;  forgetting  that  if 
the  election  of  one  of  two  assignees  is  bad,  it  is  bad  as  to 
bolfay  for  the  creditors  may  confide  in  both^  although  they 
would  be  unwilling  to  place  confidence  in  either  sepa* 
rately.  In  ex  parte  Shaw,  IG.  8f  J.,  155,  Lord  Eldon 
says :  <<  Now,  speaking  the  language  of  experience,  and 
lodung  to  the  opinions  of  others  whom  I  am  bound  to 
respect,  I  have  no  doubt  that  if  Carroll  be  not  well 
dtoeen^  neither  Duff  nor  Wilkk  is  well  chosen ;  if  the 
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of 
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182^.        creditors  vote  for  three  persons  to  manage  the  affiurs  of 

'        the  bankrupts,  they  thereby  express  their  opinion  that 

Candy        the  affairs  of  the  bankrupts  should  be  committed  to  the 

iriirmatter  ^"^^^  *"^  ^  cannot  collect  that  they  should  be  com- 

mitted  to  two  of  the  three,  if  one  of  them  be  rejected. 
I  may  suppose  that  it  might  be  said  by  a  creditor,  <  I 
will  vote  for  all  the  three,  but  if  you  take  Carroff% 
experience  away  fi'om  them,  I  will  not  vote  for  the  other 
two  without  him.' " 

Mr.  Home  and  Mr.  Knight  contrci : — 

There  are  two  questions  for  consideration : — 
First,  Whether  the  power  granted  to  the  commis- 
sioners by  the  6  Geo.  4.  c.  16.  s.  61.  can  be  made  the 
subject  of  appeal  to  this  Court  ? 

Secondly,  Whether  the  directions  of  the  act  were 
substantially  foUowed  by  the  commissioners  in  this 
case? 

Previously  to  the  late  act,  the  commissioners  were, 
in  the  election  of  assignees,  entrusted  with  powers  diflfer- 
ing  but  little  from  those  of  returning  officers.  This 
state  of  the  law  being  foimd  in  many  respects  objection^ 
able,  it  was  at  first  pressed  upon  the  attention  of  the* 
legislature,  that  the  creditors  ought  to  be  deprived  of 
the  right  of  interfering  in  the  election  of  assignees;  but, 
subsequently,  a  middle  course  was  thought  preferable, 
and  it  was  settled  that  the  creditors  should  elect,  subject' 
to  the  revisal  and  approbation  of  the  commissioners. 

The  words  of  the  act  are  :  ^*  Provided  that  the  com- 
missioners shall  have  power  to  reject  any  person  so 
chosen  who  shall  Appear  to  them  unfit  to  be  such  assignee 
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as  aforesaid;  and,  upon  such  rejection,  a  new  choice         1829. 
of   another    assignee  or  assignees  shall    be  made    as         — • 

aforesaid."  (a)  Candy^ 

and  another. 
In  the  matter 
The  terms,  it  is  to  be  observed,  are  not  that  the  of 

commissioners  shall  have  power  to  reject  those  who  are 
unfit,  but  those  who  appear  to  them  unfit.  In  deter- 
mining the  meaning  of  this  clause,  it  must  be  remem- 
bered that,  fi-om  their  power  of  examining  vivA  voce, 
much  information  may  come  to  the  knowledge  of  the 
commissioners,  at  the  opening  of  the  commission,  and  at 
subsequent  meetings,  relative  to  the  character,  conduct, 
and  disposition  of  the  parties  who  are  afterwards  pro- 
posed as  assignees,  which  it  would  be  scarcely  possible 
to  communicate  by  affidavit.  They  may  have  become 
acquainted  with  the  nature  of  their  dealings  and  con- 
nexion with  the  bankrupt,  their  experience  or  want 
of  experience  in  trade,  and  their  general  qualifications 
to  discharge,  with  advantage,  the  trust  of  collecting, 
realizing,  and  distributing  impartially  the  bankrupt's 
estate.  For  these  reasons,  the  legislature  gave  them  the 
power  of  rejecting  those  who  appear  to  them  unfit ;  and 
as  this  Court  has  neither  the  same  opportunities  of 
obtaining  information,  nor  even  the  means  of  ascer- 
taining on  what  grounds  the  commissioners  acted,  it 
would  seem  that  an  appeal  from  their  decision  could 
hardly  have  been  contemplated.  Under  ordinary  cir- 
cumstances, it  cannot  but  prove  extremely  dangerous 
that  this  Court  should  be  required  to  decide  upon  the 
qualifications  of  an  assignee. 

As  to  the  second  point,  it  is  clear  there  was  a  rejec- 
tion,   and   equally   clear   that    there   was    then,    sub- 
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1829.        stantially,  a  fresh  choice ;  because  the  record,  shewing 

—■ ""        that  Atkinson  was   elected,  is  sanctioned  by  the  judicial 

Canoy        signature    of  the  commissioners,  and   the    Court   will 

and  another,    therefore  infer  that  the  choice  was  reffularly  made. 
In  the  matter  ^         *^ 

of 

BaocK. 

Mr.  Sugden  in  reply : — 

The  great  seal  has  always  exercised  the  jurisdiction 
of  reviewing  the  decisions  of  commissioners  of  bankrupt. 
It  is  a  paramount  jurisdiction,  and  can  only  be  taken 
away  by  express  words.  The  act  of  parliament  gives 
the  commissioners  tlie  power  to  adjudicate,  and  it  might 
be  as  reasonably  contended  that  the  Court  has  no  jurist 
diction  to  review  tlieir  decisions  on  this  head.  The 
duty  of  the  Court,  in  deciding  upon  the  fitness  or  unfit* 
ness  of  an  assignee,  cannot  be  more  difficult  than  any 
other  duty  it  has  to  discharge,  on  appeal,  if  its  judgment 
is  to  be  formed  on  facts,  and  not  on  suspicions. 

The  Vice-Chancellor  :  — 

April  4.  I  desired  this  matter  to  stand  over  yesterday,  on 
account  of  a  doubt  in  my  mind,  whether,  in  point  of 
fact,  there  had  been  an  election,  by  Candy  and  Jcmes^  of 
James  to  be  the  sole  assignee.  But,  on  looking  at  the 
affidavit  of  Candy ^  it  appears  to  me  to  be  stated,  with 
sufficient  distinctness,  that  there  actually  was  a  nomina- 
tion of  JameSj  in  the  first  instance.  I  conclude,  there- 
fore, from  this  affidavit,  and  from  what  was  admitted  at 
the  bar,  that  there  was  actually  an  election,  by  Ccmdy 
and  Jamesy  of  James^  and  that  the  commissioners,  upon 
the  representation  made  to  them,  thought  proper  to 
reject  Jaawe*.  Upon  the  question,  whether  the  Court 
has  jurisdi£tioi\  to  interfere,  I  entertain  no  doubt  what- 
ever;  because  I  apprehend  that  it  is  inherent  in  tlie 
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jarisdiction  of  the  great  seal  to  superintend  the  acts  of 
eveiy  person  connected  with  the  commission,  except 
where  the  legislature  has  otherwise  directed.  The  juris- 
diction to  remove  assignees,  prior  to  the  late  act,  was 
always  exercised  without  there  being  any  express  autho- 
rity given  by  statute,  because  it  was  considered  to  be 
inheroit  in  the  jurisdiction  of  the  great  seal. 

Then  the  remaining  question  is,  whether  the  commis- 
sioners properly  rejected  James  as  sole  assignee;  and, 
upon  reading  these  affidavits,  my  opinion  is,  that  he 
ought  not  to  have  been  rejected.  There  might  appear 
to  be  some  degree  of  adverse  interest  between  Ca$idy 
and  Co.  and  the  bankrupt's  estate ;  and  as  James  him- 
self had  no  particular  interest,  and  merely  submitted  to 
be  nominated  assignee  because  Candy  and  Co.  wished 
him  to  be  so,  these  circumstances,  operating  on  the  minds 
of  fiur  and  honoiuable  men,  might  induce  them  to  con- 
clude that  there  was  sufficient  ground  to  reject  James  as 
sole  assignee;  but,  exercising  my  judicial  opinion,  it 
seems  to  me  that  this  was  not  a  sufficient  ground.  I  think 
diat  by  the  law  of  the  land  the  right  of  nomination  was 
in  Candy;  and  there  is  no  sufficient  ground  stated 
(HI  the  affidavits  to  warrant  the  rejection  of  the  person 
nominated  by  him. 

My  opinion  therefore  is,  that  the  assignment  to 
Atkinson  must  be  vacated,  and  that  another  assignment 
must  be  made  to  James. 

Against  this  dedsion  the  present  appeal  was  presented. 


1829. 

Ex  parte 

Candy 

and  another. 

In  the  matter 

of 

Brock. 


Mr.  Home  and  Mr.  Knight  for  the  appellant : — 

There  are  certain  cases  in  the  administration  of  the 
bankrupt  laws,  in  which,  from  the  power  possessed  by 
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1829.        the  commissioners  to  examine  vivd  voce^  and  to  obserre 

the  conduct  and  demeanour  of  the  parties,  and  what  can 
JEx  parte 
Candy         never  be  accurately  communicated  by  affidavits  to  the 

and  another.    Loj,j  Chancellor,  the  leffislature  has  entrusted  the  com- 
In  the  matter  '  .... 

of  missioners  with  absolute  jurisdiction,  uncontrollable  by 

the  Lord  Chancellor.  The  argument  founded  upon 
die  general  superintending  jurisdiction  of  the  great  seal 
is  stated  too  broadly  :  the  commissioners  exercise  many 
powers  in  which  there  is  no  appeal  from  their  de- 
cisions. 

If  the  Commissioners  refuse  to  declare  tlie  bankruptcy, 
the  Lord  Chancellor  cannot  order  them  to  declare  it 
against  tlieir  opinion  of  the  insufficiency  of  the  evidence. 
Ex  parte  Perrin^  Buck,  510. 

By  section  45  of  the  new  act,  the  commissioners  are 
empowered  to  nominate  a  provisional  assignee  as  often 
as  they  they  shall  think  fit.  (a). 

Again,  the  commissioners  have,  as  to  the  certificate, 
an  independent  character,  and  they  cannot  be  com- 
pelled, either  by  the  Lord  Chancellor,  or  by  mandamus 
to  sign  it.  In  ex  parte  Kingy  11  Ves.  424  (6),  Lord 
Eldon  says,  in  words  extremely  applicable  to  the  present 
case  :  "  Next  the  commissioners  are  to  sign,  who  have  the 
right  given  to  them  to  exercise  judicial  discretion,  duly 
and  fairly  applied  to  the  circumstances ;  whom,  it  appears 


(a)  "  It  shall  be  lawful  for  the  or  assignees  shall  or  may  be  re- 

commissionersy  as  often  as  they  moved  at  the  meeting  of  the  cre- 

shall  think  fit,  by  writing  under  ditors  for  the  choice  of  assignees, 

their  hands  to  appoint  one  or  if  they  shall  think  fit.''   6  Gea  4. 

more  person  or  persons  an  assig-  c.  16.  s.  45. 
nee  or  assignees  of  the  bankrupt's        {b)  See  also   ex  parte  King^ 

real  and  personal  estate,  or  of  7  East,  92, 
any  part  thereof,  which  assignee 
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by  the  act,  the  legislature  recollected  as  having  been        1829. 

present  at  all  the  transactions  diu*ing  the  bankruptcy ; 

better  judges,  therefore,  of  the  conformity  than  the  Lord        Candy 

Chancellor  or  the  two  Judges  can  be."  And  in  page  425,  j^"  ^he^^aUeV 

"Have  I  a  right  to  issue  a  mandatory  order  to  them,  to  of 

say  that  it  is  [a  full  disclosure]  ?     No  such  authority  is 

given  to  me." 

By  the  60th  section,  new  powers  were  given  to  the 
commissioners,  to  inquire  into  and  expunge  the  proof 
of  debts ;  and,  to  negative  what  would  be  the  natural 
inference,  that  they  were  to  judge  without  appeal,  there 
is  a  right  of  appeal  expressly  given  to  the  parties.  The 
words  are :  "  Whenever  it  shall  appear  to  the  assignees, 
or  to  two  or  more  creditors  who  have  each  proved  debts 
to  the  amount  of  20/.  or  upwards,  that  any  debt  proved 
under  the  conmiission  is  not  jusdy  due  either  in  whole 
or  in  part,  such  assignees  or  creditors  may  make  repre- 
sentation thereof  to  the  commissioners ;  and  it  shall  be 
lawful  for  the  said  commissioners  to  summon,  provided 
that  such  assignees  or  creditors  may  apply  in  the  first 
mstance  by  petition  to  the  Lord  Chancellor,  or  diat 
either  party  may  petition  against  the  determination  of 
the  commissioners."  But  in  the  61st  section,  upon 
which  the  present  question  arises,  such  right  of  appeal 
is  not  given.  The  legislature,  therefore,  has  considered 
that  the  discretion  to  be  exercised  ought  to  be  left  to 
the  commissioners;  and  it  may  be  compare  u  the 
appointment  of  a  receiver,  where  the  master's  decision, 
as  far  as  relates  to  the  comparative  merits  of  the  can- 
didates presented  for  his  selection,  is  conclusive. 

Mr.  Sugden  and  Mr.  Montagu  for  the  respondent :  — 

The  general  superintending  power  of  the  Lord  Clian- 
cellor,  although  not  given  in  express  words  by  any 
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1829.        statute,  has  never  been  doubted.    In  the  case  of  ex  parte 
Stevens  J  14  Ves,  450  (a),  Lord  Eldon  said,  it  was  impos- 

Ex  parte 

Candy        sible  to  execute  die  statutes  without  implying  such  a 
I^th*°^*^T'    P^^^''*     ^^^  some  doctrine  is  fully  stated  in  the  cases 
of  of  ex  parte  Itowton,   1  BosCf   19;    ex  parte  Bradkg^ 

1  Bose,  202 ;  and  ex  parte  Shaw^  1  G.  |f «/.,  134. 

The  Lord  Chancellor:  — 

The  question  appears  to  be,  whether  there  is  any  thing 
in  the  6 1st  section  to  exclude  the  general  superintending 
jurisdiction  of  the  great  seal. 

For  the  respondents :  — 

Such  certainly  is  the  only  point;  but  there  are  no 
such  words  in  the  61st  section,  and  it  is  only  by  refer- 
ence to  the  60th  section,  that  there  is  even  the  appearance 
of  an  intention  to  limit  the  jurisdiction.  This,  however, 
is  only  in  appearance.  The  legislature  having  given 
a  power  of  appeal  to  the  commissioners  to  expmige 
debts,  it  might  have  been  supposed  that  this  was  a  repeal 
of  the  power  possessed  by  the  Lord  Chancellor,  and 
that  it  was  not  intended  to  permit  two  appeals;  that 
"  expressio  unius  personoi  est  exclusio  aUeriusJ^  To 
obviate  tliis  supposition,  therefore,  it  was  provided,  that 
either  party  may  petition  against  the  determinatioii  of 
the  commissioners ;  but  if  it  is  from  this  to  be  inferred, 
that  there  is  not  to  be  a  first  appeal  from  the  com- 
missioners to  the  Lord  Chancellor,  in  the  rejection  of 
assignees^  it  will  be  a  virtual  repeal  of  the  Lord  Chan- 
cellor's jurisdiction  in  all  cases  where  the  right  of  appeal 
is  not  expressed  by  the  statute.  The  evil  which  would 
result  from  the  commissioners  exercising  an  uncontrolled 
discretion  cannot  be  doubted. 

(a)  The  case  reported  in  14    nymous,'*  wasthecaseof^jrjMr^^ 
r«.450.  under  the  title  "  Ano-    Stevens,  SeelRoie,205^nGU{a), 
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Hie  Lord  Chancellor  : —  1829. 


In  this  case,  the  only  point  which   appears  to  be  of     ^x  parte 
material  consequence  is  as  to  the  right  of  appeal ;  and  I    and  another, 
am  certainly  not  satisfied  that  there  are  any  words  in  the  ^"  ^^^  matter 
61st  section,  to  deprive  this  Court  of  the  general  super-        Brock. 
intending  jurisdiction  which  it  exercises  in  bankruptcy. 
Tlie  argument,  drawn  irom  the  60th  section,  appeared 
to  me,  at  first,  to  be  of  some  weight,  but  I  think  it  has 
been    satisfactorily    answered.      Considering,  therefore, 
that  the  Court  has  authority  to  interfere  in  a  case  of  this 
nature,  and  that  there  were  not  sufficient  grounds  for  the 
rejection  of  Mr.  James  by  the  commissioners,  I  am  bound 
to  confirm  the  decision  of  the  Vice-Chancellor. 

* 

Petition  of  appeal  dismissed  with  costs. 


Ex  parte  HINTON.— In  the  matter  of  BURGE.  y.  C. 

LiNC.    InN) 

An  order  had  been  made  on  a  former  petition,  that    April  14, 

.  1829 

the  costs  of  the  petition  should  be  paid  out  of  the  bank-  _    • 

,  ,  A  petition  for 

nipt*s  estate :  this  was  a  petition  to  compel  the  payment  the  payment  of 
of  such  costs.  It  stated  at  considerable  lengA  the  ^J^^^^ch^ 
oriinnal  petition,  and  various  additional  allegations,  and  stated  additional 

all^Eations : 

was  supported  by  three  affidavits  in  the  same  words.  Held  to  be  irre- 

levant. 

Mr.  Sugden  and  Mr.  Base  for  the  petition. 

Mr.  Home^  Mr.  Montagu^  and  Mr.  Knight,  for  the 
respondents,  contended,  upon  the  authority  of  ex  parte 
Vernon,  13  Ves.  270,  and  ex  parte  Hoss,   17  Fes.  376> 
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1829.        that  the  petition  ought  to  be  dismissed  with  costs,  with- 

out  prejudice  to  the  petitioner's  presenting  the  usual 

HiNTON.      short  petition,  for  the  costs  to  which  he  might  be  en- 
In  the  matter  ^j^i^j^ 
of 

BURGE. 

The  Vice  Chancellor  :  — 

As  it  appears  to  me  that  the  assignees  had  not  any 
assets  in  hand,  the  petition  fails  on  the  merits;  but 
even  if  the  merits  had  been  in  favour  of  the  petitioner, 
I  most  certainly  should  have  dismissed  this  irrelevant 
petition  witli  costs,  and  have  left  the  petitioner  to  present 
the  ordinary  petition. 

Petition  dismissed  with  costs. 


V.  C.        Ex  parte  DAY.— In  the  matter  of  EVERIST  and 
Maylh  SMITH. 


1  HIS  was  a  petition  to  supersede,  on  the  ground  that 
the   bankrupts  were   not  sufficiendy  described    in  the 


1829. 

Where  the 
bankrupts  were 
described  as 
*<  late  of  the 

Kent  Road,       commission. 

coal  mer- 
chants," and  it 

S^^^quUted  In  1821,  the  bankrupts  carried  on  business,  in  part- 
that  trade  in       nership,  as   coal  merchants,  upon  a  wharf  called  the 

1826,  and  had  *^  '      r 

since  been  sepa-  Surrey  Canal  Wharf  J  but  early  in  the  year  1826,  Joseph 
in^farmii^r^  JBrerw^  withdrew  from  the  concern,  and  at  the  end  of 
Held,  that  the    tlie   same  year,    Richard  Smith   also  relinquished   the 

description  was    i       .  ▼ 

insufficient,  and  business.  It  appeared,  that  the  bankrupts  had,  subse- 
mulion  sh^id  quently,  engaged  in  farming,  upon  distinct  farms,  and 
be  superseded,    ^^ch  on  his  separate  account. 
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In  the  commission  which  issued  on  the  23d  of  Jan.        1829. 
1829,  the  bankrupts  were   described   as  "  late  of  the      ^ 

,    .        ^  -  ^  -  -  Ex  parte 

Kent  Road,  in  the  county  of  Surrey,  coal  merchants^         Day. 
dealers,  and  chapmen."  ^"  the^matter 

EVSEIST 

Mr.  Sugdenj  for  the  petition,  submitted  that  this  short  Siath. 
description,  although  not  &lse^  was  insufficient,  inas- 
much as  there  was  nothing  to  inform  separate  creditors, 
that  the  bankrupts  were  the  individuals  who  had  been 
occupied  in  farming,  and  known  to  them  as  farmers. 
The  residence  of  each  of  the  bankrupts,  since  they  re- 
linquished business  as  coal  merchants,  ought  to  have  been 
added.  There  is  a  joint,  but  no  separate  description. 
In  re  Gordon^  Mont.  Sf  G.  B.  L,66;  ex  parte  Marston^ 
ib. ;  E(kn8y  B.  L.  57  ;  ex  parte  Beckwiih,  I  G.  Sf  J.20; 
ex  parte  Horsleyj  2  Mad.  11. 

Mr.  Home,  cofUrd,  contended  that  the  description 
was  sufficient,  as  it  did  not  appear  that  the  bankrupts 
had  been  engaged  in  trade  since  the  dissolution  of  their 
partnership  as  coal  merchants,  and  submitted  that  none 
of  the  cases  cited  amounted  to  an  authority  for  what  was 
now  asked. 

The  Vice  Chancellor  :  — 

As  the  bankrupts  relinquished  their  copartnership 
trade  so  &r  back  as  the  year  1826^  the  separate  descrip- 
tion of  each,  since  that  time,  should  have  been  added ; 
and  without  it,  I  think  the  description  in  the  commis^on 
must  be  considered  insufficient 

Supersedeas  ordered. 
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May  18,     JEa;  parU  MAN. — In  the  matter  of  HARVEY  and 
1829.  another. 

A.  prored  a 

debt  of  4241m         ^IT^ 

against  the  se-  1  HE  petition  Stated,  that  on  or  about  the  24th  of 
^*and"^ed  ^  December  1825,  a  commission  of  bankrupt  issued  against 
before  B.  bad  JJ.  C.  Harvey  and  E.  Hilly  and  that  the  petitioners  were 
certificate,  bar-  appointed  assignees;  that  Harvey  was  indebted  upon 
to^B^^Sy^  bond  to  S.  Blyih  in  the  sum  of  424/.,  and  that  Blyth 
of  2(xv. :  Or-  provcd  the  debt  of  424/.  against  the  separate  estate  of 
petition  of  the  Harvey^  but  that  before  Harvey  obtained  his  certificate 
SfSITof^.  ^^y^  died,  having  by  his  will,  dated  the  3d  of  October 
J>^bede-  1318,  bequeathed  to  Harvey  a  legacy  of  200/.;  that 
proof  of  424^  J".  Planer  who  was  sole  executor  of  Blyth*s  will,  after- 
"*  ®  ^    '       wards  received  a  dividend  under  the  commission  of  5s» 

in  the  pound  on  the  said  sum  of  424/.,  and  that  Plane 
afterwards  refused  either  to  pay  to  the  petitioners  the 
legacy  and  interest,  or  to  refund  the  whole  or  any  part 
of  the  dividend  received.  The  petition,  therefore, 
prayed  that  Plane  might  be  ordered  to  pay  the  petitioner, 
the  assignee,  the  legacy  of  200/.,  or,  if  the  petitioner  was 
not  entitled  to  the  legacy,  that  the  proof  of  Blyth  might 
be  expunged  or  reduced. 

Mr.  Bose  and  Mr.  Turner  for  the  petition. 

Mr.  Bickersteth  contrd. 

The  Vice  Chancellor  :  — 

Let  the  proof  be  reduced  to  224/.,  and  direct  that 
Plane  shall  refund  the  excess  of  dividend. 

It  was  agreed  between  the  parties  that  no  objection 
should  be  made  to  the  jurisdiction. 
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Ex  parte  PALMER.— In  the  matter  of  BENTLEY.     Westm. 

Hall, 

Mr.  Bose  applied,  at  the  instance  of  the  petitioning        iq^q   ' 
creditor,  to  have  a  commission  superseded  which  had  commiasioii 
been  sealed,  but  not  opened,  and  submitted  that  this  sealed,  but  not 
might  be  safely  done,  without  serving  the  bankrupt,  or  to  be  raptned- 
shewing  that  he  could  not  be  found,  if  a  reservation  was  J^^^^^  ^he 
made  in  the  order  of  all  the  rights  of  the  bankrupt,  petitioning  ere- 

'  ,  .  .  ^  *        ditor,  resenring 

whether  by  action  or  petition.  to  the  bankrupt^ 

in  the  order,  all 
his  rights^  whe- 

The  Lord  Chancellor  said  he  had  reconsidered  thcr  by  action 

or  petitioiL  fa  1 

the  rule  stated  in  ex  parte  Forthj  {ante  page  10,)  and 
that  he  thought  it  would  be  proper  to  vary  it,  because 
great  injury  might  result  to  creditors  from  delaying  a 
commission  which  ought  immediately  to  issue ;  and  the 
bankrupt  could  not  be  injured,  provided  there  was  a 
reservation  in  the  order  of  all  his  rights. 

The  order  for  a  supersedeas  was  accordingly  made. 


(a)  See  ex  parte  Forth,  ante  page  10. 
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L.  C.        -Ea:  parte  KIRBY.— In   the  matter  of  KIRBY   and 

Westm.  THOMAS. 

May  25, 

1829.  J[  jjjg  ^gg  ^jj  application  by  John  Kirby,  one  of  the 
under  exMiina-  bankrupts,  to  be  discharged,  upon  a  writ  of  habeas 
^oL^hrth  corpus,  from  a  commitment  by  the  commissioners  for 
the  statements     refusing  to  answer. 

contained  in  a 
written  paper, 

shewn  to  him.         The  examination  was  as  follows :  — 

were  true 

SS^tothe*"  "  Q-  ^^  y^"  ^^"^  Benjamin  Corbett  of  Pancras 
question,  on  the  Lane,  an  accountant  ? 

ground  that  his 

answer  might  ^.  I  do ;  he  was  employed  by  us  to  make  out  our 

expose  him  to  a  _. 

crkSLl  prose.     aCCOUntS. 

cution,  and  was       Q.  j)\{[  yQ^  at  any  time  make  a  statement  to  Corbdt 

conmutted  for  ...  ,  i-i^» 

not  answering :  of  your  transactions  With  Sewell  and  Cross,  which  Corbett 
thecircmnr  reduced  into  writing  in  your  presence,  and  in  the  pre- 
stancesofthe      sence  of  vour  partner  Thomas? 

case,  that  the  ^    x  r        t  j  •  j 

bankrupt  was  A.    Yes,  I  Old. 

demur  to  a  Q«  Is   the   paper   now  produced,   marked   B.,    and 

question  in  so     bearing  the  mark  of  an  exhibit  before  us  of  the  14th 

general  a  form.  *^ 

Commissioners    May,  the  paper  referred  to  ? 

not  empowered       ^'  ^  believe  that  to  be  the  statement. 

to  dispense  with       Q,  You  are  requested,  for  your  better  information, 

by  which  a  party  to  read  the  paper  marked  B.  now  produced,  and  state 

frmncriminat-    ^^  those  two  sheets  of  paper,  purporting  to  be  a  copy  of 

ing  himselC       guch  statement,  is  a  copy  thereof? 

A.  It  is  a  copy  of  the  exhibit  B.  before  mentioned. 
Q.  Are  the  statements  therein  mentioned  true  state- 
ments  ?" 

The  bankrupt,  by  the  advice  of  his  solicitor,  demurred 
to  this  question,  submitting  that  he  was  not  bound  to 
answer  it^  on  the  ground  that  the  paper  in  question  ad- 
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mitted  that  the  bankrupts  were  insolvent  at  the  time         1829. 
referred  to,  and  that  when  so  insolvent,  they  made  pur-         — 
chases  of  goods  for  the  express  purpose  of  satisfying  the        Kirby. 
debt  of  a  particular  creditor,  and  in  pursuance  of  a  ^^  the  matter 
concerted  arrangement  with  that  creditor,  which  might         Kibby 
expose  them  to  a  criminal  prosecution.     The  commis-      Thoma!*. 
sioners  overruled  the  objection,  and  the  question  was 
then  repeated : 

^^  Q.  Are  the  statements  contained  therein  true 
statements  ? 

A.  I  decline  to  answer  the  question." 

The  bankrupt  was  thereupon  committed  for  refusing 
to  answer. 

The  following  is  a  copy  of  the  paper  writing  referred 
to: 

"  Exhibit  B. 

"  K.  was  insolvent  when  T.  joined  him,  and  C  knew 
it;  he  was  insolvent  about  300/.  or  400/.  C.  had  the 
stock-book  so  shewing  the  affair;  he  stated  to  the 
citizens  that  K,  and  T,  had  a  capital  of  about  1,300/. 
or  1,400/.  between  them,  though  he  well  knew  that 
K,  was  insolvent  as  above,  and  T.  had  only  470/. 
We  took  stock  in  August ;  at  that  time  our  stock  and 
book  debts,  and  other  effects,  were  about  1,500/.  or 
1,600/.,  and  we  owed  at  least  1,900/.  S.  and  C  were 
boUi  informed  of  thb,  and  C,  who  was  in  bed  at  the 
time,  said :  ^  Well,  its  not  so  much  short  neither,  but 
I  know  nothing.'  At  this  time  we  must  have  owed 
them  about  1,500/.  or  1,600/.  for  cash  and  goods;  it  was 
generally  about  twice  the  amount,  but  had  been  largely 
reduced  by  the  sale  of  Dwrffey's  stock,  by  which  sale  we 
lost  550/.  When  Phillips*  bad  debt  occurred,  K.  told 
C,  who  said :  *  I  have  every  confidence  in  yotu*  making 
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1829.       it  all  right.'    On  the  following  morning,  he  came  to 
Knightsbridge ;   K.  accompanied  him  home,  and  aaw 

KzuT.       him  with  Mr.  SewelL     Mr.  Cross  said :  ^  Sewdlj  these 
Iq  thc^matter  feUows  must  not  faU  for  twelve  months,  for  we  must 

KiRBT  supply  them  with  all  the  cash  they  want  to  keep  up 
Thomas.  ^^^  credit ;  and  at  the  same  time  they  advised  us  to  go 
to  Knatchbutt  and  G>.,  and  buy  three  or  four  boxes  of 
Ogelbtfs  cloth ;  and  we  did  accordingly  go  to  KmEteUmB 
and  Co.,  and  made  a  parceL  They  likewise  recom- 
mended us  to  go  to  other  houses  to  buy  silk  damadc, 
carpeting,  plaids,  and  shawls,  and  that  they  would  take 
them  instead  of  cash  for  their  debt;  and  we  did  buy 
such  goods,  and  sell  them  to  S,  and  C  at  a  sacrifice. 
We  sold  goods  to  Dudley  and  Co.,  and  to  EvanSy  at 
a  loss,  at  12^  per  cent,  for  the  first  parcel,  and  15  per 
cent,  on  all  the  others,  in  order  to  get  their  bills  to 
cover  S.  and  C  About  November  1827,  we  b^;an  to 
borrow  money  of  5.  and  C,  and  pay  them  large  and 
extra  interest  for  it.  On  the  9th  of  November,  we 
borrowed  490/.,  and  accepted  a  bill  for  500i  due 
10th  January :  the  10/.  was  for  the  interest  thereon. 
After  this  time,  all  money  borrowed  of  S.  and  C,  which 
was  generally  from  the  4th  to  the  10th,  they  used  to 
charge  us  2}  per  cent,  for,  if  the  same  was  not  returned 
on  or  before  the  12th:  this  we  could  rarely  do,  and 
have  therefore,  upon  many  occasions,  paid  the  2|  per 
cent.  When  we  began,  the  stock  was  taken  of  S.  and  C 
at  prime  cost,  remnants  and  all— about  2,60M  TUs 
must  have  .been  at  least  25  per  cent,  too  dear.  After 
C  knew  of  Phillip^  bad  debt,  and  our  great  deficiency, 
he  wanted  us  to  destroy  the  cash-book,  which  we  would 
not  do ;  his  reason  for  that  was,  that  the  loans  {rom  him 
at  so  late  a  period  might  not  appear.  We  borrowed 
cash  of  S.  and  C.  after  the  4th  of  September — upwsoA 
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of  1 ,0002L,  that  we  might  not  fail  till  he  was  nearly  out.         1829. 
K.  and  Cross  had  a  private  meeting  before  the  latter 
went  out  of  town,  and  it  was  then  arranged  when  K.       Kirby. 
should  call  on  the  creditors  for  assistance,  and  that  they  '°  the^^matter 
should  stop  on  the  4th  of  October;  he  stated  he  would        KiaBT 
rather  be  firom  home,  and  for  K.  to  say  he  had  applied       Thomas. 
to  S.  and  C,  but  C.  being  out  of  town,  he  could  not 
obtain  assistance.     C.  expected  the  creditors  would  have 
given  dme^  during  which  he  recommended  us  to  take 
care  of  ourselves ;   and  when  on  his  return  he  found 
they  would  not  give  time,  he  said :   "  Have  you  made 
any  thing  ?*  — meaning,  have   you  secreted  any  pro- 
perty ? — "  and  if  you  have  not,  lose  no  time  in  doing  it/' 
The  last  goods  purchased  of  S,  and  C  were,  by  agree- 
ment^ charged  such  prices  as  would  leave  them  no  loss 
on  the  balance  of  their  account,  in  case  we  paid  10^.  in 
the  pound.    We  destroyed  I  O  U's  at  the  request  of  C, 
likewise  all  letters  and  memorandums  relating  to  their 
account.  Mr  .C.  has  since  said,  you  know  nothing  respect- 
ing the  little  interest,  meaning  the  usurious  interest;  it  can 
be  stated  by  such  things  as  had  been  previously  settled, 
such  as  insurance  on  French  goods,  rent  on  our  houses, 
Sec. ;  in  order  that  it  might  not  appear  there  was  more 
than  proper  interest  charged.^' 


Mr.  CkjOinson  for  the  prisoner :  — 

The  question  for  decision  is,  whether  a  bankrupt,  in 
a  case  involving  no  disclosure  of  property,  and  of  little 
importance  to  the  creditors,  is  obliged  to  admit  what 
may  criminate  himself. 

The  LoBp  Chancellor^  on  loddng  at  the  return, 
inquired  whether  the  bankrupt  might  not,  without  com- 
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1829.    '    promising  himself,  have  admitted  some  parts  of  the 

written  statement;    and  whether  he  ought  not,  there- 

KiRBY.       fore,  to  have  made  a  selection  of  the  parts  which  he 
In  the^  matter  objected  to  answer. 

KiRBY 

THoiAs.  M^-  CoUinson  .— 

It  was  not,  I  submit,  any  part  of  the  bankrupt's 
duty  to  make  a  selection.  The  commissioners  should 
have  been  careful  to  put  lawful  questions,  for  such 
only  do  the  statutes  require  him  to  answer.  A  bank- 
rupt cannot  alter  the  questions ;  he  must  answer  them 
in  the  form  in  which  tl)ey  are  presented  to  him,  or  not 
at  all.  The  document  annexed  to  the  examination,  to 
the  truth  of  which  the  bankrupt  was  interrogated,  repre- 
sents him  as  an  insolvent  man,  who,  at  the  instance  of 
Messrs.  S.  and  C,  to  whom  he  was  largely  indebted, 
puschased  goods  on  credit  of  Messrs.  KnatchbuU  and 
Co.,  in  order  to  resell  tliem  to  S.  and  C  at  an  under- 
value, in  reduction  of  what  he  owed  them.  This  is 
the  disclosure  of  a  fraud  on  KnatchbuU  and  Co.,  effected 
by  a  conspiracy,  for  which  all  parties  may  be  indicted, 
and  punished  by  fine  and  imprisonment. 

The  Lord  Chancellor  : — 

The  bankrupt  Kirby  has  already  made  a  confession  to 
a  person  whose  evidence  would  be  sufficient  in  a  court 
of  law. 

Mr.  CoUinson : — 

Admitting  such  to  be  the  fact,  the  witness  may  die, 
when  his  testimony  would  perish  with  him ;  or  the  con- 
fession may  have  been  obtained  by  threats  or  promises, 
wliich  would  render  the  evidence  inadmissible.    Besides, 


and 
Thomas. 
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the  commissioners  are  now  seeking  for  additional  testi-        1829. 

mony,  to  which  no  previous  confession  of  the  bankrupt         

can  give  them  any  title.  ^Kikby.^ 

In  the  matter 

That  a  man,  by  the  general  doctrine  of  the  law  of        Kirby 
England,  is  protected  from  answering  questions  by  which 
he  may  be  criminated,  has  been  forcibly  illustrated  by 
Lord  Eldon,  in  Paxton  v.  Douglas^  19  Ves.  227. 

The  Lord  Chancellor  :  —  The  proposition  is  too 
dear  to  require  an  authority. 

Mr.  CoUinson :  —  Then  the  case  of  a  bankrupt  must  be 
cme  of  exception.  But  as  no  such  exception  can  exist  with- 
out the  authority  of  an  act  of  parliament,  it  remains  for  me 
to  examine  the  law  upon  this  point,  by  reference  to  the 
statutes,  and  the  decided  cases  by  which  their  meaning 
has  be^i  explained.  That  in  bankruptcy  no  disability 
attaches  to  any  other  person  than  the  bankrupt  is 
apparent  from  all  the  authorities.  In  Brdcey^s  case. 
Comb*  390  (a),  Bracey  was  asked  when  and  in  what 
manner  he  had  assisted  in  embezzling  the  estate  of  the 
bankrupt,  which  might  have  exposed  him.  to  a  penalty 
under  the  13  Eliz.  c.  7.  s.  5^  6,  7. ;  and  on' refusing  to 
answer  he  was  committed.  Lord  Holt  said :  ^^  He  is 
not  to  answer  any  thing  criminal;  it  is  criminal  to 
embezzle  any  goods  after  the  bankruptcy,  but  not 
before;**  and  he  discharged  the  prisoner.  So,  in  ex 
parte  Higgins,  11  Ves.  8.,  a  solicitor,  summoned  by 
the  commissioners  for  the  purpose  of  proving  an 
act  of  bankruptcy,  refused  to  attend,  alleging  that 
^ 

(a)  1  Salk,  348;    1  Lord  iZoy-    5 Mod,  309.  See  also  y[T,Beam€S 
mondy  99 ;  HoU^  94;  Carthew,  153     Treatite  on  Commitments,  45. 
in    note ;    Bracey   v.    Harm, 

Vol.  III.  2 
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and 
Thomas. 


1829.        he  knew  of  no  circumstances  but  what  had  come  to 

his  knowledge   professionally.      Lord  Eldon  observed, 

kiBBY.  t'^fit  was  not  a  reason  for  disobeying  the  summons,  and 
In  the  matter  directed  his  attendance,  reserving  just  exceptions  to  any 
KiBjiY  questions  which  the  commissioners  might  put  to  him. 
In  ex  parte  Symes^  11  Ves.  521,  Symes  presented  a 
petition  for  liberty  to  prove  the  amount  of  a  bill  of  costs, 
although  he  had  previously  declined  to  inform  the  com- 
missioners whether  he  had  or  not  received  any  money, 
not  specified  in  such  bill,  and  he  did  this  on  the  gromid 
that  a  disclosure  would  have  a  tendency  to  criminate 
himself.  Lord  Eldon  stated  it  to  be  a  clear  proposition, 
that  no  man  could  be  compelled  to  answer  what  had  any 
tendency  to  criminate  himself;  but  tlie  consequence,  he 
said,  was  inevitable,  that  if  it  could  be  established  that 
he  had  received  money  which  belonged  to  the  bankrupt, 
and  chose  to  protect  himself  against  answering  as  to  the 
application,  he  came  under  the  difficulty  of  being  unable 
to  discharge  himself  of  the  receipt;  and  he  dismissed  the 
application. 

A  bankrupt  under  examination  is  not  to  be  placed  in 
a  more  disadvantageous  situation  than  any  other  person, 
unless  by  virtue  of  some  provisions  contained  in  the 
statutes,  peculiar  to  the  one,  and  inapplicable  to  the 
other.  Before  the  passing  of  the  6  Greo.  4.  c.  16.| 
the  only  acts  in  force  making  any  mention  of  the  com- 
mitment of  a  bankrupt  by  conmiissioners,  as  the  result  of 
an  examination,  were  the  1  Jac.  1.  c.  15.,  and  the 
5  Geo.  2.  c.  30.  The  7th  and  8th  sections  of  the 
1  Jac.  1.  c.  15.,  are  in  these  words:  —  "  VII.  And 
that  it  shall  be  lawful  for  the  said  commissioners,  or 
the  greater  part  of  them,  to  examine  the  said  offender 
or  oiTenders,  upon  such  interrogatories  touching  the 
lands,  tenements,  goods,  chattels,  debts,  bills,   bonds, 
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books  of  account,  and  sucb  other  things,  as  may  tend  to 
disdose  his,  her,  or  their  estate,  or  their  secret  grants^ 
conyeyances,  and  eloiiiing  of  his,  her,  or  their  lands, 
tenements,  goods^  money  and  debts,  as  they  shall  think 
meet.*' 

**  VIIl.  And  that  if  therein  the  oflFender  or  offenders 
shall  refuse  to  be  examined  or  to  answer  fully  to  every 
interrogatory  to  him  to  be  ministered  by  the  said  com* 
missioners,  or  the  greater  part  of  them,  it  shall  be 
lawful  for  the  said  commissioners,  or  the  greater  part  of 
them,  to  commit  the  said  offender  or  offenders  to  some 
strait  or  close  imprisonment,  there  to  remain  until  he^ 
sh^  or  they  shall  better  conform  him  or  herself." 
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Ex  parte 

KiRBY. 

In  the  matter 
of 

KiRBY 

and 
Thomas; 


But  as  a  bankrupt  may  make  a  secret  grant,  or  remove 
his  property,  under  circumstances  not  amounting  to  an 
indictable  offence,  it  follows  that  nothing  is  contained  in 
these  sections,  which  necessarily  calls  upon  him  to  answer 
questions  by  which  he  may  be  exposed  to  a  criminal  prose- 
cution. From  the  5  Geo.  2.  c.  30.,  the  bankrupt  is  entitled 
to  still  greater  protection  when  under  examination  by 
commissioners.  The  16th  section  is  as  follows:  '^  It 
shall  and  may  be  lawfiil  to  and  for  the  said  commissioners, 
or  the  major  part  of  them,  to  examine,  as  well  by  word 
of  mouth  as  on  interrogatories  in  writing,  all  and  every 
person  and  persons,  against  whom  any  commission  of 
buikrupt  is  or  shall  be  awarded,  touching  all  matters 
relating  to  the  trade,  dealings,  estate  and  effects  of  all 
and  every  such  bankrupt  and  bankrupts,  and  also  to 
examine,  in  the  manner  aforesaid,  all  and  every  other 
person  duly  summoned  before,  or  present  at  any  meeting 
of  the  said  commissioners,  or  the  major  part  of  them, 
touching  all  matters  relating  to  the  person,  trade,  deal- 
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Ex  parte 

KiRBY. 


KiRBY 

and 
Thomas. 


1829.        jng.s,  estate  and  effects  of  all  and  every  such  bankrapt 
and  bankrupts,  and  any  act  or  acts  of  bankruptcy  com- 
mitted by  him,  her,  or  them,  &c.''  The  bankrupt  is  here 
In  the  matter  ^^^  upon  a  footing  equal  to  that  of  any  witness.     The 

commissioners  are  restricted  to  such  questions  as  are 
lawful ;  and  by  the  18th  section  of  the  same  statute  the 
bankrupt  is  allowed  a  writ  of  habeas  corpus^  when  the 
Court  is  to  decide  whether  all  lawful  questions  have  been 
fully  answered.  But  of  what  legal  objection  is  it  possible 
for  a  man  to  take  advantage,  who  is  precluded  from 
sajing  that  he  is  not  compellable  to  admit  his  own 
guilt?  The  bankrupt  is  not  permitted  by  this  statute 
to  be  &sked  as  to  an  act  of  bankruptcy,  which,  however, 
is  not  a  crime  of  itself,  nor  an  act  necessarily  leading 
to  the  commission  of  any  crime,  yet,  inasmuch  as  it  brings 
a  person  within  the  influence  of  a  peculiar  code  of  penal 
enactments,  it  is  required  to  be  substantiated  by  inde- 
pendent testimony.  What  can  more  clearly  shew  the 
absence  of  all  mtention  to  deprive  a  bankrupt  of  die 
right  of  objecting  to  criminate  himself  than  a  statut- 
able protection,  provided,  when  he  could  have  no  other, 
in  a  case  bearing  only  incidentally,  contingently,  and 
prospectively,  on  tlie  point  of  criminality  ? 


Such  was  the  statute  law  previously  to  the  passing  of 
the  6  Geo.  4.  c.  16. ;  and  such  it  is  still,  for  that  act 
adopts,  in  substance,  with  respect  to  witnesses,  the 
terms  of  the  5  G.  2.  c.  30.,  and  re-enacts,  as  to  the 
bankrupt,  the  provisions  of  the  1  Jac.  1.  c.  15.,  and 
6  Geo.  2.  c.  30.  Tlie  6  Geo.  4.  c.  16.,  indeed, 
although  it  makes  no  alteration  as  to  the  points  upon 
which  a  bankrupt  may  be  examined,  contains  a  novel 
enactment  relative  to  time,  by  permitting  the  examina- 
tion to  take  place   «  whether  the  bankrupt  shall  have 


■\ 


and 
Thomas. 
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obtained  his  certificate  or  not"  (a) — words  to  be  met  18S9. 
with  in  no  previous  statute.  But  it  may  be  said  that  — — 
inasmuch  as  a  bankrupt  who,  at  the  time  of  obtaining  Kiuby. 
his  certificate,  had  concealed  property  of  the  value  '"  the  matter 
of  10/.,  must  have  committed  a  felony,  the  commis-  Kirby 
sioners  are  empowered  to  examine  him  relative  to 
such  felony.  This,  however,  by  no  means  follows.  It  is 
not  every  concealment  that  would  constitute  a  felony ; 
nor  does  the  statute  say  that  he  shall  answer  as  to 
a  felonious  concealment.  So  far  from  this^  it  directs 
the  commissioners  to  allow  all  lawful  objections;  and 
the  Court  above  is  required,  on  habecLS  corpus  (6), 
to  determine  whetlier  all  lawful  questions  have  been 
fully  answered,  whilst  no  new  rule  of  evidence  is  pro- 
vided^ to  make  tliat  lawful  which  would  otherwise  be  the 
contraiy.  But  whatever  doubts  may  exist  as  to  whether 
a  bankrupt  may  or  may  not,  under  the  peculiar  provi- 
sions of  the  6  Greo.  4.  c.  16.^  be  required  to  answer  to  a 
felonious  concealment,  such  doubts  can  have  no  influence 
in  a  case  alleging  no  concealment,  and  seeking  for  no 
disclosure  of  property.  Disembarrassed  of  diis  difficulty, 
if  it  be  one,  no  obstacle  exists  on  the  face  of  the  statutes 
to  the  right  now  asserted  by  the  prisoner,  of  being  within 
the  protection  of  that  general  principle,  which  protects 
a  man  firom  becoming  tlie  unwilling  instrument  of  his 
own  crimination. 


The  cases  to  be  met  with  in  the  books,  although 
usually  cited  against  the  liberty  of  a  bankrupt,  will  be 
found,  upon  consideration,  to  be  not  unfavorable  to  the 
prisoner.  Tliey  are  as  follows :  ex  parte  Meymoty 
1  Atk.  196;  ex  parte  Nowlan,    11  Ves.  510;  ex  parte. 


(a)  6  Gea  4.  c.  16.  s.  36. 


{b)  6  Geo.  4.  c.  16.  S.  3!>. 
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1829. 

Ex  parte 

KiRBY. 

In  the  matter 
of 

KlRBY 

and 

THOJfAt. 


Oliver  J   1  Bose^  407.,  and  2  T.  §•  B.  244 ;  ex  parte  Co§- 
senSf  Buck^  531 ;  and  Pratt's  Case,  I  G.SfJ.  58. 

Ex  parte  Meyrnot^  1  Atk.  196,  was  the  case  of  a  clergy- 
man applying  for  a  supersedeas  on  the  ground  that,  as  it 
was  illegal  for  a  clergyman  to  engage  in  trade,  any  ex- 
amination would  expose  him  to  the  necessity  df  criminating 
himself.  Lord  Hardwtcke  observed,  that  a  man  could  not 
take  advantage  of  his  own  wrong,  or  avail  himself  of  die 
breach  of  one  law  to  avoid  the  operation  of  another,  and 
that  a  smuggler  might  be  a  bankrupt.  ^'  In  the  case,'' 
said  his  lordsliip,  '^  I  put  before  of  smuggling,  there  is 
no  examination  of  the  commissioners  but  will  subject  to 
penalties;  and  yet  that  is  no  reason  why  the  commission 
should  not  proceed,  for  if  the  bankrupt  has  an  objection 
to  the  question,  he  must  demur  to  the  interrogatories, 
and  this  Court  will  judge  of  the  question  upon  a  petition ; 
or  if  the  bankrupt  refuse  to  answer  any  questicMi,  and 
the  commissioners  commit  him,  and  the  delinquent 
brings  an  habeas  corpus^  the  question  must  be  set  forth 
particularly  in  return  to  the  habeas  corpus^  that  the 
judges  may  judge  whether  it  was  a  lawful  question  or 
not"  Can  it  be  supposed  that  Lord  Hardwiche  would 
have  referred  the  petitioner  to  a  habeas  carpus,  if  that 
writ  could  afford  him  no  protection  against  the  object 
of  his  apprehension  ? 


Ex  parte  Nowlan,  1 1  Ves.  510,  was  the  case  of  a  bank- 
rupt, conunitted  for  unsatisfactory  answers,  who,  when  be- 
fore the  Lord  Chancellor,  objected  to  the  questions  as  of  a 
tendency  to  make  him  criminate  himself,  although  no  such 
objection  had  been  taken  before  the  commissioners.  Lord 
Eldon  made  the  following  observations :  ^^  As  to  the  ground 
of  this  application^  that  the  questions  tend  to  make  him 
accuse  liimself,  in  the  administration  of  this  part  of  the 
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justice  of  the  oountiyj  that  case  must  be  distinctly  brought        1 829. 
before  the  Court  in  another  manner.     The  bankrupt         ""^^ 
must,  before  the  commissioners,  make  his  objection ;  so        Kirby. 
that  the  Court,  upon  the  application,  may  distinctly  see  ^"  ^^^  matter 
the  nature  of  it;  for  a  man  may,  if  he  chooses,  waive        Kirbt 
his  objection  to  answer  any  question,  and  may  answer,       Jhomas. 
and  bankrupts  often  do  answer  questions  they  are  not 
bound  Id  answer,  and  perhaps  prudently ;  as  in  many 
instances  the  utmost  severity  of  the  law  may  be  applied ; 
and  they  may  redeem  themselves  from  the  inclination  to 
prosecute.     As,    therefore,   it  is  in   the  power  of  the 
bankrupt  to  answer,  or  to  demur,  the  course  upon  appli- 
cation to  be  discharged  upon  this  ground  is,  that,  being 
before. the  commissioners,  he  must  demur  to  the  question, 
and  then  the  state  of  the  proceeding,  upon  the  return 
to  the  habeas  corpus,  must  be  accurately  brought  before 
the  Court;    and   that  course  not  being  taken  in   this 
instance!  it  would  be  very  dangerous  to  discharge  tlie 
bankrupt."     Here  Lord  Eldon  admits   that   there  are 
questions  which  a  bankrupt  is  not  bound  to  answer,  and 
to  which  he  may  demur  before   the   conunissioners ; 
questions  whidb  connect  themselves  in  prospect  with  a 
prosecution,  and  which  have,  therefore,  a  tendency  to 
criminate  him. 

Ex  parte  Oliver^  IBose^  407, 2  Ves.  8f  B.  244,  was  tlie  case 
of  a  bankrupt  who  admitted  to  the  commissioners  that  he 
had  paid  a  sum  of  money  to  prevent  the  disclosure  of  a  cir- 
cumstance which  he  mentioned;  but  he  gave  so  unsatisfac- 
tory an  account  of  the  transaction  that  he  was  committed. 
This  case  would  be  of  little  importance  to  the  present  inquiry 
but  for  the  circumstance  that  Lord  Eldon  lays  it  down, 
extrajudicially  indeed,  that  a  bankrupt  is  not  bound  to 
criminate  himself,  qualified  by  some  observations  neither 
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1829.       compatible  with  the  universality  of  such  a  propositioDy 

nor  material  to  the  prisoner.     The  words  are  these :  (a) 

Ex  parte  ^  . 

KiBBY.       ^'  He  is  not  bound  to  answer  a  question   that  has  a 

In  the  matter  tendency  to  accuse  him  of  a  criminal  act ;  but  he  must 
KiB&Y  submit  to  the  consequence  of  that  refusal  being  unsa^ 
Th^m49w  tisfactory,  as  there  is  nothing  unlawful  in  this  question 
upon  the  face  of  it.  That,  however,  is  not  this  case,  as 
this  person  admits  the  criminality.  He  does  answer  the 
question."  Wlien  a  question,  apparently  innocent, 
though  really  otherwise,  is  demurred  to  by  a  bankrupt, 
who  swears  that  an  answer  would  expose  him  to  a  crimi- 
nal prosecution,  is  it  intended  to  say  that  he  must 
nevertheless  answer  or  suffer  perpetual  imprisonment? 
Little  dexterity  being  requisite  to  frame  a  question  so 
that  the  criminality  to  be  elicited  shall  appear  exclusively 
upon  the  answer,  this  would  be  to  degrade  the  ^*  lawful 
questions "  spoken  of  in  the  statutes  into  useless  words. 
Would  any  one  feel  anxious  about  the  form,  who  was 
unable  to  escape  from  the  substance  of  an  examination  ? 
Of  what  moment  would  it  be  to  a  bankrupt,  whether 
his  offence  be  wholly  disclosed  by  the  answer,  or  appear 
in  the  question  also  ?  To  say  that  he  need  not  answer, 
as  he  may  prefer  to  be  punished  for  contumacy,  is  iii 
effect  to  destroy  all  protection. 

In  ex  parte  Cossens,  Buck,  531,  the  bankrupt  WorraU 
had  resigned,  on  the  eve  of  his  bankruptcy,  the  situation 
of  town  clerk  of  the  city  of  Bristol ;  and  on  being  asked 
by  the  commissioners,  whether  any  consideration  had 
been  paid  to  him  for  resigning  that  office,  which  was 
not  legally  saleable,  declined  to  answer.  The  question 
not  having  been  persisted  in  by  the  commissioners^ 
Cossensj  a  creditor,  presented  a  petition  for  the  purpose 


(a)  1  Fes,  ii  B.  250. 
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of  enforcing  an  escamination  to  that  point  .  Lord  Eldon 
observed,  that  the  creditors  might  of  themselves  call 
a  meeting  of  the  commissioners,  in  order  to  examine 
into  the  state  of  the  property,  and  to  have  it  distinctly 
answered,  whether  Worrall  had  any  property  consisting 
of  any  bond,  security,  or  engagement,  or  any  thing  else 
which  he  received,  either  before  his  bankruptcy  or  since 
his  bankruptcy,  other  than  that  which  he  had  already 
particularly  disclosed ;  and  he  apprehended  they  might 
ask  him  whether  he  had  the  bond  of  A.  B.,  or  the  bond 
of  CD.^  or  the  bond  of  E,F.j  and  so  on,  but  he  did  not 
think  they  could  couple  that  with  questions  relating  to 
the  ill^al  consideration. 


1829. 

Ejp  parte 

KlRBY. 

In  the  matter 
of 

KlRBY 

and 
Thomas. 


The  Lord  Chancellor:  —  In  that  case  you  will 
observe  that  Lord  Eldon  said :  (a)  <^  I  conceive  that 
there  is  no  doubt  that  it  is  one  of  the  most  sacred 
principles  in  the  law  of  this  country,  that  no  man 
can  be  called  on  to  criminate  himself,  if  he  choose 
to  object  to  it ;  but  I  have  always  understood  that  pro- 
position to  admit  of  a  qualification  with  respect  to  the 
jurisdiction  in  bankruptcy,  because  a  bankrupt  cannot 
refuse  to  discover  his  estate  and  effects,  and  the  par- 
ticulars relating  to  them,  though,  in  the  course  of  giving 
information  to  his  creditors  or  assignees  of  what  his 
property  consists,  that  information  may  tend  to  shew  he 
has  property  which  he  has  not  got  according  to  law ;  as 
in  the  case  of  smuggling,  and  the  case  of  a  clergyman 
carrying  on  a  farm,  which  he  could  not  do  according 
to  the  act  of  parliament,  except  under  the  limitation  of 
the  late  act ;  and  the  case  of  persons  having  the  pos- 
session of  gunpowder  in   unlicensed  places,   whereby 


(fl)  Buck^  540. 
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1829.        they  became  liable  to  great  penalties,  whether  the  crown 
_        ^       takes  advantage  of  the  forfeiture  or  not ;  in  all  these 

Ex  parte  7^  ^ 

KiRBY.        cases  the  parties  are  bound  to  tell  their  assignees,  by  the 
n  tbe^matter  examination  of  the  commissioners,  what  their  property 
KiRBY        is,  and  where  it  is,  in  order  that  it  may  be  laid  hold  of 
Thomas.       ^^^  ^^®  purposes  of  the  creditors." 

Mr.  CoUinson.'^'lRxxt  the  decision  in  this  very  case  is 
adverse  to  this  supposed  power,  for  the  result  was,  that 
the  Lord  Chancellor  declined  to  interfere.  The  petition 
was  eventually  dismissed ;  and  the  whole  inference, 
therefore,  from  this  case,  is,  that  although  a  bankrupt 
may  be  interrogated  as  to  the  possession  of  property, 
he  cannot  be  compelled  so  to  answer  as  to  criminate 
himself. 

Pratfs  case,  \G.8fJ.  58,  was  brought  before  the  Court 
of  King's  Bench,  on  an  application  for  a  writ  of  habeoM 
corpus.  The  bankrupt  had  refused  to  answer  some 
questions,  put  to  him  by  the  commissioners,  relative  to 
securities  granted  by  deed,  inasmuch  as  he  allied  that 
such  an  examination  had  a  tendency  to  establish  an  9tit 
of  bankruptcy.  The  Court  refused  the  writ,  saying 
that  the  bankrupt  was  bound  to  disclose  all  drcum- 
stances  respecting  his  property,  be  the  consequences 
what  they  might.  The  language  of  the  Court  was  more 
extensive  than  the  occasion  required.  Commissioners 
are  not  precluded  from  examining  a  bankrupt  as  to  an 
act  of  bankruptcy,  on  the  ground  of  any  tenden^  it 
may  have  to  make  him  criminate  himself,  but  simply 
because  the  statutes  have  enumerated  the  objects  to  which 
he  may  be  examined,  and  an  act  of  bankruptcy  is  not 
to  be  found  among  the  number.  The  same  observation 
will  apply  to  the  bankrupt's  wife.  It  was  thought  inexpe- 
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dienty  probably  for  a  reason  already  suggested^  to  allow  1829, 

a  commission  to  be  supported  by  such  testimony ;  but  so  """~ 

far  firom  permitting  the  acknowledgment  of  an  act  of  Ki^y. 

bankruptcy  to  interfere  with  the  disclosure  of  property,  1"  ^^  matter 

die    statutes   of  1  Jac.  !•    and    6  Geo*  4.,    expressly  Kirby 

,«,„i,e  Ae  Untap.  to  be  .x^^ned  u,  ^ere.  g™^  ,.^., 
at  the  same  time  that  they  make  fraudulent  grants  acts 
of  bankruptcy* 

The  acts  of  parliament  and  the  cases,  relevant  to  this 
inquiry,  are  now  exiiausted,  without  disclosing  any  enact- 
ment or.decjsion  to  justify  the  hypothesis,  that  the  case 
of  a  bankrupt  is  one  of  exception  from  all  others ;  that 
bis  treatment  is  to  be  dmt  of  an  outcast  from  the  com- 
mon principles  of  natural  justice ;  that  he  alone,  of  all 
mankind,  is  not  to  be  permitted  to  say :  ^^  I  will  not  be 
my  own  eliminator."  But  even  if  it  were  to  be  here- 
after decided,  that  a  bankrupt  may  be  required  to  become 
his  own  accuser,  in  cases  materially  affecting  the  interests 
of  his  estate^  it  would  still  be  open  to  him  to  deprecate 
examination  in  a  case  like  this,  to  which  the  creditors  in 
point  of  interest  are  almost  strangers. 

Messrs.  S,  and  C  (according  to  the  memorandum 
annexed  to  the  examination)  succeeded,  by  meanis  of  the 
bankrupts,  in  obtaining  fraudulent  possession  of  the 
goods  of  Messrs.  KnatchbuU  and  Co.  If  so,  Messrs. 
KnaichbuU  and  Co.  may  recover  the  value  of  them  from 
Messrs.  5.  and  C  But  for  whose  benefit  ?  Their  own, 
undoubtedly ;  and  what  they  shall  recover,  whilst  it  will 
diminish  their  debt  under  the  commission,  may  occasion 
an  increase  of  that  of  5.  and  C  to  an  extent  perhaps  not 
much  inferior.  To-day  it  is  a  question  of  conspiracy ; 
to-morrow  may  occur  a  case  of  capital  felony ;  and  it 
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may  be  therefore  asked  how  far  the  Court  is  disposed  to 
proceed,  (a) 


JEjp  parte 

KiRBY. 

In  the^raatter       ^he  LoRD  CHANCELLOR  desired  Mr.  Bose  to  pro- 

KiRBY        duce  the  authorities  on  the  other  side,  upon  which  be 

and  1.    i 

Thomab.       ^«l^ed. 


Mr.  Bose. — The  commissioners  are  empowered  to 
examine  parties'  witnesses,  and  the  bankrupt ;  and,  with- 
out inquiry  as  to  the  extent  of  their  compulsory  power 
over  witnesses  and  parties,  the  question,  upon  this 
application,  is,  as  to  their  authority  with  respect  to  the 
bankrupt,  a  question  of  great  importance,  because^  if 
the  commissioners  do  not  possess  this  power,  the  whole 
object  of  the  bankrupt  statutes  will  be  liable  to  be 
defeated.  Ex  parte  Meymot  is  the  first  case,  in  which 
Lord  Hardwiche  assumes  the  existence  of  this  power* 
The  next  case  is  ex  parte  Nowlan,  11  Ves.  514. 

The  Lord  Chancellor  :  —  There  the  point  did  not 
arise ;  because  tlie  bankrupt,  instead  of  demurring  to 
the  question,  answered  it.  This  is  expressly  noticed  by 
Lord  Eldon,  in  the  passage  read  to  the  Court  by 
Mr.  CoUinson. 

Mr.Rose. — The  next  case  is  ex  parte  Oliver,  IBose  414. 

The  Lord  Chancellor  : — 

In  that  case,  also,  the  point  did  not  arise,  as  the 
bankrupt  answered  the  question ;  and  indeed,  as  far  as 
it  is  applicable,  it  admits  that  there  are  questions  which 

(a)  See  the  judgment  of  Sir  John  Leach,  in  ex  parte  Burlton, 
I  G,4rJ'  52. 
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the  bankrupt  is  not  bound  to  answer.     Lord  Eldan        1829. 
says :  "  The  duty  of  the  commissioners  is  very  shortly        ' 
stated ;  the  bankrupt  must  answer  every  lawful  question ;        Kirby. 
and  in  that  there  is  great  diflSculty.     If  a  sutn  of  money  ^°  ^^^  matter 
is  unaccounted  for,  and  the  bankrupt  says,  I  will  not        Kirby 
tell    what    is    become  of  it,  he   must   thereby  subject       Thomas. 
himself  to  the  imputation  of  not  being  able  satisfactorily 
to  account,  and  to  the  consequences  of  that  imputation. 
He  is  not  bound  to  answer  questions  criminating  him- 
self; but  if  he  refuses  to  give  that  account,  his  answer  is 
unsatisfactory,  within  the  language  of  the  act,  and  he 
exposes  himself  to  the  consequences  of  it.     That,  how- 
ever, is  not  the  case  here.    *The  bankrupt  here  does  not 
refuse  to  account  for  this  money ;  he  does  answer ;  he 
says  he  gave  the  400/.  to  silence  a  person  whom  he 
thought  would  make  a  discovery,  which  he  was  most 
materially  and  feelingly  interested  to  prevent." 

Mr.  Bose. — The  next  case  is  ex  parte  Pratt,  iG.Sf  Ji, 
58,  where  the  Court  held  that  the  bankrupt  was  bound 
to  disclose  all  the  circumstances  respecting  his  property. 


The  Lord  Chancellor:  — 

This  authority  proves  only,  what  cannot  be  doubted, 
that  the  bankrupt  must  disclose  what  he  has  done  with 
his  property,  although  such  disclosure  may  establish 
that  he  committed  an  act  of  bankruptcy;  but  it  does 
not  prove  that  a  bankrupt  may  be  asked  whether  he 
obtained  property  by  fraud  or  forgery.  In  the  present 
case,  it  is  by  no  means  clear  that  the  inquiry  would  be 
beneficial  to  the  bankrupt's  estate ;  but  even  if  it  were 
likely  to  prove  advantageous,  there  is  not  any  authority 
to  shew  that  the  commissioners  may  dispense  with  the 
general  rule  of  law,  that  no  person  can  be  compelled  to 
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1829.  criminate  himself;  and  although  part  of  the  questioo 
— —  proposed  is  free  from  this  objection,  yet  as  it  is  blended 
KiRFY.  ^^  P^^  which,  if  taken  separately,  the  bankrupt  could 
In  the  matter  ^qi  jj^ve  been  compelled  to  answer,  I  am  of  opinion 
KiRBT  that  to  the  question,  in  the  very  general  form  in  which 
and  ii  ^Qg  proposed,  the  bankrupt  was  entitled  to  demur. 

The  commissioners  may  conduct  the  necessary  investiga- 
tion by  a  more  particular  and  minute  examination  as  to 
parts  of  the  written  statement,  without  afibrding  grounds 
for  the  objection  that  has  been  made ;  and,  adverting  to 
the  circumstances  disclosed,  I  am  far  from  thinking 
that  sudb  an  examination  would  not  be  proper.  But, 
under  this  commitment,  the  prisoner  is  entitled  to  his^ 
discharge. 

« 

The  bankrupt  was  discharged  accordingly  (a). 


(a)  See  a  note  upon  this  sub-     Treatise  on  Commitments^  chap  4. 
ject,  2  Mont,  4-  Greggs,  B.  L,    p.  44. 
Note  {B  X.);  and  Mr.  Beames* 
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jEx  parte  BADCOCK  and  others, — In  the  matter  of       L«  C. 

JOHN  and  THOMAS  GUNDRY.  ?;'^^n^^n' 

Dec.  9,  10, 

rp  1828. 

1  HIS  petition  of  creditors  stated  that  the  bankrupts      Westm. 

were  engaged  in  mining  transactions  to  a  considerable       Hall, 

extent,   and   particularly  in   two  mines   called  Wheal        |  mq 

Vohr  and  Wheal  Vreah.  in  the  county  of  Cornwall,  »^ 

^  J  ^   The  assignees 

of  which  mines  Jo/tn  Gundry  wasy  in  December  1819,  of  a  bankrupt 

J  ,        ,  .  may  be  justified 

and  many  years  previously,  the  purser;  that  m  con-  in  declining  to 
sequence  of  John  Gundry*s  pecuniary  embarrassments,  |^"^ne  ^hidb 
it  was  a^rreed  that  he  should  assiim  some  of  his  shares  to  ^^  »<>*  appear 

.  ,  "  likely  to  ptove 

trustees  for  the  indemnity  of  his  co-adventurers;  that  immediately 
JoAn  Gundry  had,  in  the  I  wo  preceding  years,  realized  esute^'and 
about  5,6004;  that  die  dividends  and  profits,  in  1818  eveninrelin. 

*  ^  quishing  the 

and  1819,  were  less  than  in  the  preceding  years,  the  bankrupts' in- 
price  of  tin  having  fallen,  and  more  particularly  in  1819,  a^now  A«rr. 
firom  the  circumstance  of  the  mines  not  beini;  worked  ^^  *  **"'  ^Y' 

*^  ever  pure  their 

regularly,  and  to  their  full  extent,  in  consequence  of  motives,  neither 
John  Gundry*s  pecuniary  embarrassments  and  inabOity  ^^SSoncrs 
to  pay  and  employ  a  sufficient  number  of  labourers;  <»n  be  permitted 

'    -^  r    ^  ^  '   to  possess  them- 

that  John  Gundnfs  embarrassments  continuing,  it  was  selves,  by  pur- 
deemed  advisable  that  he  should  relinquish  the  purser-  wise,  of  any  part 
ship,  and  he  accordingly  resigned  it  in  favour  of  Richard  ^^^^,  iJ^test 
T^oc^  a  toller  under  the  Duke  otLeedSj  who  was  much  in  such  proper- 

ty» 

connected  with  Humphrey  Mtllett  Gryllsj  an   attorney  Against  all 
and  banker  at  Helston,  and  also  steward  and  agent  of  ^j^^"^^/***® 
the  Duke  of  Leeds;  that  on  the  1st  of  January  1820,  estate,  either  to 

the  assignees  or 

Tyack  was  appointed  and  commenced  to  act  as  purser  oomminioners, 
and  book-keeper,  and  Joseph  Vivian  as  mapager;  that  ^urt  is*^**** 
in  December  1819,  several  meetin&;s  of  the  creditors  of  uniform  and 

-  1     n    1         1        1  1  inflexible. 

the  bankrupts,  and  of  their  brothers  William  and  James  An  assignee 
Gundry,  who  had  also  an  interest  in  the  mines,  were  ^^\^^  ^^ 
held,   when  it  was  agreed   that  an  assignment  of  the  ^^^V^  ^^  <^'"" 

"  mission* 
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1829.        estate  of  the  four  brothers  should  be  made  to  trustees, 

for  the  benefit  of  their  creditors  generally,  which  was 

Badcock       considered    the    more   desirable,    on    account    of  the 

and  others,    shares  which  Johru  William,  and  James  Gundry  held  in 
In  the  matter  ^ 

of  Wheal  Vohr  and  Wheal  Vreah,    from   whence  it  was 

DNDKY.      expected  there  would  be  returns  in  their  favour,  sufficient 
to  discharge  all  their  debts,  provided  they  could  obtain 
time  irom  their  creditors  to  allow  of  the  sale  of  the  ores 
then  dug  and  raised,  or  which  might  be  raised,  if  the 
mines  were  fully  worked;    that  at  a  meeting  of  the 
creditors  at  Helston,  in  the  middle  of  Januaiy  1820, 
which   some  of  the  Penzance  creditors   attended,  the 
Helston  creditors,  although  they  admitted  the  expedienqr 
of  the  proposed  measures,  refused  to  adopt  them,  and 
determined,  under  the  professional  advice  of  the  said 
Mr.  GryUs  and  a  Mr.  Rogers,  to  take  out  commissions  of 
bankruptcy  against  the  four  brothers ;  that  a  joint  com- 
mission was  afterwards  issued  against  Thomas  and  John 
Gundry,  and  another  joint  commission  against  WilUam 
and  James  Gundry;  that  the  petitioning  a*editor,  Coulson, 
under  the  commission  against  Thomas  and  John  Gundry, 
was  a  client  of  the  said  Mr.  Sogers  ;  that  on  the  9th  of 
February  1820,  Grylls  and  Charles  Read,  a  client  of 
Rogers,   were,  under  the   influence  of  Grylls,   chosen 
assignees  under  that  commission ;  thdt  Rogers  and  GryUs 
had,  some  time  previously  to  the  choice  of  assignees, 
determined  that  Grylls  and  Read  should  be  assignees, 
and  that  GryUs  exerted  the  influence  he  possessed  over 
most  of  the  creditors,  at  Helston,  where  the  commission 
was  executed,  and  thereby  procuredhimself  and  Read  to 
be  chosen  assignees  under  both  commissions ;  that  on  the 
the  18tK  February  1820,  Grylls  and  Ready  as  assignees, 
signed,  in  the  cost  book  of  the  Wheal  Vohr  and  Wheal 
Vreah  mines,  an  absolute  relinquishment  of  all  the  bank- 
rupts' shares  and  interest  in  the  mines,  without  any  con- 


CASES  IN  BANKRUPTCY.  23S 

sideration,  and  without  the  concurrence  of  the  trustees        1829. 
under  the  said  trust  deed,  or  of  the  creditors,  and  without       ., 

JSx  parte 

having  first  offered  the  shares  for  sale,  or  having  the  mines       Badcock 
inspect,  or  laying  their  situation  before  the  creditors,  in^the^inmter 
and  consulting  them  thereon;  that  a  month  after  the  o^ 

relinquishment,  GryUs  spoke  of  it,  in  Gundnfs  presence, 
as  a  thing  advisable  to  be,  but  not  then  done ;  that  by 
the  Stannary  laws,  if  an  adventurer  in  mines  relinquish 
his  shares  before  the  expiration  of  any  month,  he  is 
liaUe  for  the  costs,  and  entided  to  the  profits  of  such 
shares  during  the  current  month;  that  GrylUj  at  the 
lelinquishment,  indemnified  Bead  from  all  the  conse- 
quences thereof,  and  after  the  relinquishment  interfered 
in  the  management  of  the  mines,  and  contemplated  be« 
coming  an  adventurer  therein  on  his  own  account,  which 
was  his  intention  when  the  relinquishment  was  made,  and 
was  the  true  reason  for  it;  that  on  23d  March  1820,  a 
petition  was  presented  to  the  Vice- Warden  of  the  Stan- 
naries by  one  ScoU  and  others,  against  Tyack  the  purser, 
to  recover  a  sum  of  2^570/L  for  goods  sold  for  the  use  of 
the  adventurers  in  Wheal  Vohr ;  that  it  was  arranged 
that  this  petition  should  be  converted  into  an  amicable 
suit,  and  made  the  ground  of  an  application  to  the  Vice- 
Warden,  to  decree  tile  payment  of  the  sum  claimed  by 
the  petitioners,  and  asale  of  the  mines  for  that  purpose, 
wherd>y  the  respondent  would  be  discharged  from  lia- 
Wlity ;  that  the  Vice- Warden,  on  the  9th  May  1820, 
pr<Hi0un6ed  a  decree  in  the  suit,  to  which  all  the  adven- 
turers (except  the  trustees  under  the  trust  deed)  had,  by 
consent,  been  made  parties,  decreeing  that  there  was  due 
to  the  petitioners  the  sum  of  2,897/.,  and  with  consent 
of  the  attomies  and  advocates  of  the  defendants,  that  the 
mine,  &c.,  should  be  sold,  under  the  direction  of  the  secre- 
tary of  the  Court  of  the  Vice- Warden,  by  public  sui'vey  or 
outcry,  towards  the  payment  of  the  said  sum  of  2,897/. ; 
Vol.  IIL  r 
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1829.       that  in  consequence  of  an  arrangement  between  GryUf 
"""""        and  Camcy  Edwards^  without  notice,  proceeded  to  a  sale 

Ex  pcttte 

Badcock      of  the  mines  at  the  Prince's  hall,  where  the  "S^ce- Warden's 

and  othert.     Couj^  is  held ;  that  GryJls  was  the  only  bidder,  and  was 
In  the  matter  '  . 

of  declared  the  purchaser ;  that  immediately  after  the  sale 

UMDRY.  ^  report  of  the  sale  was  made,  which  was,  upon  motion, 
by  consent,  in  the  Vice- Warden's  Courts  confirmed  the 
same  morning ;  tliat  the  mines  were  and  have  been  in 
an  improving  state  ever  since  their  relinquishment  by 
GryUs  and  Read  as  assignees,  and  that  no  divisdon  of 
costs  had  been  made  for  four  or  five  years  previously  to 
tlie  sale ;  that  the  new  adventurers  have,  since  the  sale, 
divided  profits  to  the  amount  of  32,500/^  and  that 
Grylls  has  now  in  his  possession  an  accumulated  capital 
of  40,000/L  on  account  thereof,  and  that  the  mines  of 
copper,  tin,  materials,  &c.  are  of  the  value  of  at  least 
100,000/. ;  that  Mr.  Plomer^  the  quorum  commissioner 
named  in  the  commissions,  who  is  much  connected 
with  GryU$  as  town  clerk  of  Helston,  and  otherwise, 
now  stands  as  an  adventurer  in  the  mines  for  one  share 
of  1002.,  being  port  of  eleven  fifty-fourth  shares,  which 
were  secured  by  Grylls  for  himself  and  friends ;  that  no 
dividend  has  been  made,  and  that  without  the  interfer- 
ence of  the  Court  it  is  not  likely  that  any  will  be  made. 
Under  these  circumstances,  the  petition  prayed  that 
GrylU  and  Read  might  be  restrained  fix>m  further  acting 
ps'  ass^ees  under  the  commission  against  Thoma$ 
and  JoAn  Gundry^  and  might  be  removed;  that  other 
assignees  might  be  chosen,  and  that  GryUs^  Read^ 
and  RogerSf  might  be  restrained  fix>m  voting  in  such 
choice;  and  that  GryOs  and  Reeui  might  account 
before  the  master  for  what  had  come  to  their  hands 
in  respect  of  such  estate,  and  for  what,  without  their 
wilful  default,  might  have  .been  possessed;  and  that 
Grylls  and  Read  might  be  declared  to  be  personally 

12 


matter 
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liable  to  the  bBidanipt^s  esCale  for  ail  loss  occasioned  by  18S9. 

the  Felinquishment ;  and  that  the  comraiflBioiiers  might  •"""" 

be  restrained  firom  acting  as  commissioners,  and  fiir  a  Badcock 

supplemental  or  new  commission,  if  necessary.     Thfa  j^"^  others. 

case  was  argued  at  great  length,  upon  the  particular  of 

facts,  but  as  the  judgment  chiefly  turned  upon  the  law  CforoBY. 
of  this  case^-it  has  been  considered  sufficient  to  state  con- 
cisely the  substance  of  the  arguments. 

Mr.  Sugden^  Mr.  SideboUtm^  and  Mr.  Knight  for  the 
petition:  — 

As  to  the  law,  it  is  settled  by  a  variety  of  cases,  that 
Bdther  a  commissioner  nor  an  assignee  can  buy  for  hia 
ewa  benefit^  or  for  the  benefit  of  any  other  person,  ex 
forU  Beynolds^  6Ves.  707;  ex  parte  Lacey^  6  VeB.  625; 
tz  fKfrU  Hughes^  6  Ves.  617;  ex  parte  James,  8  Fes. 
991i  ex  parteBenneUi  10  Ves.  381.  In  these  cases  Lord 
Ekkm  has  declared,  "that  the  rule  must  be  applied  with 
onreleiititig'  jealousy  in  the  cases  of  assignees  of  bank- 
Tapta^^estates,  and  that  whenever  assignees  purchase  they 
must  expect  an  inquiry  into  the  circumstances.  In  ex 
parie^BegwMsj  5  Ves^  707,  an  assignee  purchasing  tlie 
estate  lumself,  or  permitting  his  oo-«ssignee  to  purchase^ 
was  held  t6  be  a  sufficient  cause  of  removaL  (a) 

As  to  the  fiu^  they  Contended  that  there  was  not  any 
meetiiig  of  creditors  or  order  of  the  Court;  but  that 
the  purchase  was  the  result  of  a  preconcerted  plan  to 
obtain  dcnninion  over  the  mine  by  issuing  a  commission 
of  bankruptcy ;  that  although  the  mine,  at  the  moment 
of  the  bankruptcy,  was  embarrassed,  it  wasonly  a  tem- 
pofary  difficulty;  and  that  within  a  year  afler  it  had 


(a)  See  also  ex  parte  Lewis,    1  G.4r  J,  555;  SugdetC%  Vend. 
1  Gr.  ^V.  6^1  ex  parte  Buxton^    and  IHirch.  (fi  edn.)  p.  570. 

r2 
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1829.        been  purchased  by  Mr.  GryUsy  it  became  and  continued 
■  to  be  a  most  profitable  concern. 

Ex  parte 
BadcoCK 

and  others.        jf  r.  Horne.  Mr.  Montagu^  Mr.  Wray^  and  Mr.  SamfySf 
In  the  matter  '  ^^ 

of  for  the  respondents,  contended,  that  although  it  may  be 

Gu^i>RT.  ^  general  rule  that  assignees  should  not  purchase  for  them^ 
selves  property,  which  they  had  elected  to  take  as  assignees, 
yet  that  there  was  not  any  rule,  that  an  assignee  could 
not  purchase  property  which  had  been  properly  rejected 
as  ^^  damnosa  hceredikis**  The  question,  therefore^  in 
the  present  case,  was  merely  whether  the  mine  had  been 
properly  abandoned,  and  of  this  no  doubt  could  be 
entertained.  When  the  commission  issued,  the  mine 
was  indebted  to  the  amount  of  10,0002.  and  upwards ; 
all  the  proprietors  were  at  variance,  and  in  the  greatest 
perplexity ;  it  was  on  the  eve  of  stopping;  the  monthly 
outgoings  were  3,000/. ;  different  adventurers  had  relin- 
quished their  interests ;  and  there  had  been  meetings  of 
the  proprietors,  who  had  endeavoured  to  sell  the  mine, 
but  without  being  able  to  find  purchasers ;  that  these 
facts  were  stated  to  the  creditors  at  the  two  most  public 
meetings,  at  which  the  petitioners  were  present,  the 
meeting  for  the  ehoice  of  assignees,  and  the  third  meet- 
ing ;  and  that  the  opinion  of  an  eminent  counsel  was 
taken  as  to  the  propriety  of  accepting  or  rejecting  the 
niine.  Under  such  circumstances,  without  the  possibility 
of  raising  3,000/.  a  month,  which  was  necessary  to  keep 
the  mine  in  operation,  it  could  not  have  been  proper  to 
have  accepted  it.  The  propriety  of  the  abandonment 
was  clear.  Assuming,  then,  that  it  was  proper,  what 
objection  could  there  be  to  the  purchase  by  Mr.GfyUsf 
As  to  this  point,  if  the  particular  circumstances  of  the 
case  were  considered,  it  would  appear  that  the  purchase 
was  deserving  not  of  censure,  but  of  praise.  The  assignees 
had  resolved  not  to  take  the  mine,  and  the  consequence 
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must  have  been,  that  about  1,000  miners  would,  at  a        1829'. 
moments  notice,  in   the  winter  of  1820,  when   there        — 
was  great  distress  in  the  country,  have  been  thrown  out      Badcock 
of  employment.     To  prevent  this  evil,  it  was  proposed,  -*°^  othew. 
at  a  meedng  of  the  noblemen  and  gentlemen  of  the  of 

county^  that  the  mine  should  be  kept  at  work  by  their  wdby. 
each  taking  one  or  more  shares,  not  with  any  hope  of 
gain,  but  with  the  fear  and  almost  certainty  of  loss ; 
that  the  shares  had  been  divided  between  the  Duke  of 
Leeefo,  Mr.  Trdaumeyj  Mr.  Phmer^  and  other  gentle- 
men ;  that  Mr.  Grylls  had  three  shares,  which  he  took 
only  from  the  same  motives  by  whicli  tlie  other  gentle- 
men were  actuated,  and  of  which  he  would  most  gladly 
have  disposed  ;  that  this  interposition  met  with  the 
approbation  of  the  creditors,  the  petitioners,  and  the 
public  throughout  the  county ;  and  that  no  complaint 
had  been  made  until  the  year  1825,  when  the  mine 
turned  out  to  be  profitable ;  tliat  these  facts  were  within 
the  knowledge  of  the  petitioners  at  the  time  of  the  trans- 
action ;  and  the  Court,  therefore,  would  hardly  permit 
them,  after  the  lapse  of  five  years,  to  impeach  it. 

The  case  stood  over  until  the  8di  of  July  1829,  when 
the  Lord  Chancellor  delivered  Judgment  as  follows : 

The  Lord  Chancellor  : — 

This  case  is  of  great  importance,  not  only  from  the  July  8, 
principle  involved  in  its  consideration,  but  from  the  1829. 
extent  of  property  which  depends  upon  the  result.  I 
have  read  with  attention  the  voluminous  affidavits  that 
were  referred  to  by  counsel,  in  the  course  of  their  argu- 
ments at  the  bar ;  but,  from  the  view  which  I  take  of 
the  case,  it  will  not  be  necessary  for  me  to  enter  into  a 
minute  examination  of  all  the  circumstances  which  are 

there  detailed;   it  will  not  be  necessary,  because  my 

r3 
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1829.       judgment  is  founded  on  facts  not  in  controversy  between 

""■^        the  parties. 
Ex  parte 

and  others.  There  has  been  no  principle  more  wisely  laid  down^ 
In  the  matter  more  universally  recognized,  or  more  rigidly  adhered  to 
GuMDBY.  by  my  predecessors  in  this  Court,  than  that  assignees  of 
a  bankrupt's  estate  shall  not  be  permitted,  either  directly 
or  indirectly,  by  themselves  or  by  any  circuitous  mode, 
to  become  the  purchasers  of  any  part  of  the  bankrupt's 
property.  It  matters  not  by  what  motives  the  parties 
may  be  actuated.  They  may  be  influenced  by  motives 
of  the  purest  and  most  honourable  character;  but  it 
must  not  be  forgotten  that  the  motives  of  mankind 
can  seldom  be  satisfactorily  inquired  into,  whilst,  on 
the  other  hand^  there  is  danger  to  be  apprehended 
from  fraudulent  practices,  the  proof  of  which  is  at  all 
times  di£Scult  and  uncertain.  The  rule  of  the  Ck)urt 
on  this  subject,  is  forcibly  and  distinctly  stated  by 
Lord  EldoHj  in  ex  parte  Bennett  (a),  one  of  the  latest 
of  a  series  of  cases  by  which  the  principle  in  question 
was  recognized  and  confirmed.  His  Lordship .  there 
said :  <<  With  reference  to  assignees  under  a  commission 
of  bankruptcy,  I  have  repeatedly  thought  upon  this 
subject.  The  firmness  with  which  I  have  acted  upon  it 
in  bankruptcy,  has  brought  into  difficulty  persons  who 
did  not  suppose  they  were  liable  to  it.  I  have  not  the 
least  doubt  that  assignees  cannot  purchase  for  them- 
selves; and  I  think,  if  the  rule  can  be  applied  to  any 
class  of  trustees,  it  applies  with  more  force  to  them  than 
to  any  other  description;  for  there  are  in  other  cases 
many  cestuis  que  trusty  much  more  able  to  protect  them- 
selves tlian  the  trustees :  but  that  is  not  so  with  regard 
to  the  bankrupt  or  the  creditors.  There  is  more 
temptation   to  let  the  assignee  wrong  them  tiian   to 

(a)  Ejf  parte  Bennett,  10  Vet,  J81. 
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disturb  him  in  the  enjoyment  of  the  fruit  of  his  mis-        1829. 

conduct."  (a).     And  in  a  subsequent  part  of  the  same        "~"^ 

judgment,   in  again  adverting  to  the  .principle,  Lord      Bai^ock 

Eldon  observed :    «  Upon  the  ceneral  rule,  both  the  ,  *"^  others. 

.    .  .      .  lo  the  matter 

solicitor  and  the  commissioner  have  duties  imposed  upon  of 

them  that  prevent  their  buying  for  themselves ;  and  if 
that  is  the  general  rule,  it  follows  of  necessity,  that 
neither  of  them  can  be  permitted  to  buy  for  a  third 
person ;  for  the  Court  can  with  as  little  effect  examine 
whether  that  was  done  by  making  an  undue  use  of  the 
information  received  in  the  cotirse  of  their  duty  in  the 
one  case  as  in  the  other.  No  court  of  justice  could 
institute  investigation  to  that  point  effectually  in  all 
cases;  and  therefore  the  safest  rule  is,  that  a  trans- 
action, which  under  circumstances  should  not  be  per- 
mitted, shall  not  take  effect  upon  the  general  principle ; 
as,  if  ever  permitted,  the  inquiry  into  the  truth  of 
the  circumstances  may  fail  in  a  great  proportion  of 
cases.''  {b) 

I  have  referred  to  these  parts  of  the  judgment  in 
es  parte  Bennett^  because  it  is  one  of  the  latest  cases, 
oonfimung  numerous  preyious  decisions,  in  which  it  was 
settled  as  a  broad  and  uniform  rule  of  this  Court,  that 
a  trustee  shall  not  piurchase  the  property,  of  his  cesfui  gfue 
inuif  and  that  an  assignee  shall  not  possess  himself,  by 
purchase  or  otherwise,  of  the  estate  of  the  bankrupt.  It 
is  almost  impossible  to  sift  the  circumstances  of  each 
particular  case ;  and  on  that  account,  however  upright 
the  transaction  may  appear,  the  Court  will  withhold  its 
sanction  fiom  the  sale. 

With  respect  tp  the  material  facts  of  this  case,  it 
appears  that  John  Gundry  was  the  proprietor  of  several 

'       •   («)H)r«,  395.  (4)  10  Te*.  400. 
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1829.        shares  in  the  mines,  called  Wheal  Vohr  and  Wheal 

Vreah,  in  the  county  of  Cornwall.     About  the  end  of 

Badcock      the  year  1819  he  became  embarrassed,  and  in  Januaiy 

and  others.     1 820  was  declared  a  bankrupt.    On  the  1 5th  of  February 
Xn  the  in&tter 

of  following,  Mr.  GryUs^  a  solicitor,  and  Mr.  Charles  Beady 

were  chosen  assignees  ;  and  three  days  afterwards,  these 
gentlemen  relinquished  all  the  interest  of  the  bankrupt 
in  the  mine,  reserving  only  his  interest  in  the  machinery 
belonging  to  the  mine,  the  debts  owing  to  it^  and  the 
produce  of  the  mine  then  above  the  surface,  or  severed 
from  it  below^  and  on  the  premises.     About  the  end  of 
March,  or  early  in  April,  and  in  consequence,  it  was 
said,  of  the  opinion  of  counsel,  that  they  would  subject 
themselves   to  personal  liability,   the  assignees  further 
relinqubhed   the  bankrupt's  interest  in  the  materials 
which  they  had  at  first  reserved.     In  the  course  of  the 
inquiry,   and  of  the  argument,  there  has  been  much 
contest  as  to  the  fairness  of  this  relinquishment;  but 
after  examining  the  affidavits^  and  taking  all  the  circum- 
stances into  consideration,  I  think  that  if  this  transaction 
had  stood  alone  and  insulated,  I  should  not  have  been 
disposed  to  question  the  propriety  of  it,  and  that  there 
would  not  have  been  sufficient  grounds  to  justify  the 
interference  of  the  Court.     But  complaints  have  also 
been  made  that  the  creditors  were  not  consulted ;  that 
no  valuation  of  the  property  was  made;  and  that  no 
meeting  was  held  for  the  purpose  of  sanctioning  the 
relinquishment     Whether  the  creditors  were  or  were 
not  consulted  is  a  matter  of  controversy ;  but  this  fact  is 
clear,  that  the  relinquishment  was  known  to  the  credi- 
tors, and  that  they  did  not  complain  of  it.    Considering, 
therefore,  that  the  mine  could  not  be  made  immediately 
available  or  beneficial  to  the  estate,  I  think  that  in  point 
of  law,  and  in  strict  propriety,  the  assignees  were  not 
bound  to  incur  personal  responsibility  by  continuing  the 
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works,  and  that,  looking  at  this  transaction  singly,  they        1829. 
were  justified  in  what  they  did.  „ '"'"" 

Baocock 
The  relinquishment,  however,  is  not  the  only  part  in°ti,e  matter 
of  the  case*     Mr.  GryllSf  before  he  was  elected  assignee,  of 

and  before  he  acted  under  the  commission,  had  ample 
opportunities  of  informing  himself  of  the  actual  state  of 
the  mine,  and  of  its  value*  On  the  5th  of  February,  it 
appears  that  a  meeting  of  the  mine  adventurers  was 
held,  at  which  it  was  determined  that  one  half  of  the 
mine  should  be  disposed  of;  and  in  order  to  protect  the 
new  purchasers  from  any  liability,  in  respect  of  existing 
claims  on  the  mine,  it  was  agreed  that  the  sale  should  be 
efiected  through  the  medium  of  a  decree  of  the  Vice- 
Warden's  Court.  In  this  arrangement,  it  was  proposed 
that  the  shares  of  the  bankrupt  should  be  applied  in  a 
particular  way.  On  the  15th  of  February,  the  assignees 
were  chosen.  On  the  16th,  another  meeting  of  the 
mine  adventurers  was  held  to  complete  the  arrangements 
previously  proposed.  Two  days  after  this,  the  assignees 
released  all  the  bankrupt's  interest  in  tlie  mine,  and  five 
days,  afterwards,  another  meeting  of  the  old  and  hew 
adventurers  was  held,  at  which  it  was  agreed  that 
Mr.  Grylb  should  take  a  certain  proportion  of  shares  in 
the  mine.  This  proportion  was  eventually  settled  to 
be  eleven  54th  shares  for  himself  and  fiiends. 

In  the  month  of  June,  these  transactions  were  com- 
pleted. It  was  agreed  that  18,000/.  should  be  paid  for 
the  mine  and  materials,  which  was  something  more  than 
the  valuation  of  the  materials ;  the  proposed  decree  was 
taken  by  consent  in  the  Vice- Warden's  Court,  and 
Mr.  Grylb  became  possessed,  for  himself  and  his  friends, 
of  eleven  54th  shares  in  the  new  adventure.  Looking 
at  all  the  circumstances,  it  h  clear  that  Mr.  GryUa  had. 
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1829.       before  the  relinquishment,  contemplated  the  formation  (jt 

.        a  new  company  or  adventm'e,  and  by  the  effect  of  the 

Badcocc      arrangement)  he  became  possessed,  although  not  sped- 

and  others.    ficaUy  yet  substantially,  of  some  part  of  the  interest  of 
In  the  matter  ^*  ^  r«,  ^  i.  i     ,     *. 

of  the  bankrupt.      The    transfer  was  accomphshedy  for- 

GuNBBY.  valuable  consideration,  through  the  medium  of  the  Vice- 
Warden's  Court;  but  this  mu$t  be  regarded  as  an  indirect 
contrivance,  which  can  neither  be  sanctioned  nor  pei^ 
mitted  here.  Mr.  Grylb  can  hold  this  interest  in  the 
mine,  in  no  other  capacity  than  as  a  trustee  for  the 
creditors  of  the  bankrupt,  and  the  fiict  that  he  now 
holds  a  less  interest  than  that  formerly  possessed  fay  the 
bankrupt,  can  make  no  difference  in  principle. 

It  is  said  that  Mr.  GryUs  was  actuated  throug^ot  by 
the  purest  and  most  disinterested  motives,  and  that 
without  his  ^Certions  the  working  of  the  mine  would 
have  been  stopped,  and  one  thousand  laboiurers,  employed 
there,  thrown  upon  the  parish,  to  the  great  injury  of  the 
landowners  in  the  neighbourhood,  for  many  of  whom 
Mr.  GryUg  acted  as  agent.  Supposing  these  (acts  to  be 
as  they  are  represented^  they  may  vary  the  case  as  to  the 
moral  honour  and  integrity  of  the  parties  concerned^ 
but  they  cannot  vary  the  rule  of  the  Court  applicable  to 
such  transactions^^' 

It  has  been  also  urged  that  the  mine  was  a  losing 
concern,  when  Mr.  Grylb  engaged  in  it,  and  that  he 
incurred  great  risk.  It  must  be  remembered,  however, 
that  he  had  peculiar  means  of  ascertaining  its  exact 
value ;  and  although  it  be  t^e  that  it  was  not  at  £Ust 
productive^  it  became  so  immediately  afterwards :  within 
little  more  than  a  year  the  greater  part  of  the  capital 
embarked  was  paid  off;  and  from  that  period  to  the 
present,  the  mine  has  proved  highly  productive  to  the 


GUNDBT. 


CASES  IN  BANKRUPTCY.  243 

proprietors.     But  it  was  further  contended  that   the        1829. 
profits  have  arisen,  not  from  pushing  on  the  works  in 
the  old  levels,  but  from  establishing  new  works,  from  the      Badcock 
use  of  new  machinery  purchased  with  new  capital,  and  -^^,  ^^^^ 
from   the  lord's  yielding  to  the  adventurers  some  part      _  of 
of  his  dues.   All  this  may  be  perfectly  correct ;  but  these 
circumstances  are  only  slight  ingredients  in  the  case,  and 
cannot  be  permitted  ta  vary  the  strict  and  wholesome 
rules  of  the  Court.    Mr.Gfylls  must,  therefore,  be 
declared  a  trustee  for  the  benefit  of  the  bankrupt's  estate, 
and  as  siidb,  must  account  for  the  profits  made  by  him. 
The  same  principle  will  apply  to  Mr.  Plomer^  a  com- 
missioner, wlie  took  some  share,  and  he  also  must 
account. 

There  is  another  part  of  this  case  to  which  I  fed  An  assignee 
bQund  to  allude.     I  am  of  opinion  that  an  assignee  is  ^(^^  solicitor 
not  entitled  to  act  as  solicitor  to  the  commission.    It  is  ^^  *^*  ~™' 

mission. 

part  of  the  assignees'  duty  to  direct  and  controul  the 
proceedings  of  the  solicitor,  and  if  the  offices  be  held  by 
the  same  individual,  that  check  must  necessarily  be  lost. 
I  think,  in  reason,  and  upon  principle,  that  the  same 
person  should  not  be  permitted  to  fill  two  offices,  one  of 
which  is  in  its  nature  responsible  to  the  other,  (a) 

(a)    The   Lord   Chancellor's  dered  as  trustees,  for  the  benefit 

order  directed,  amongst   other  of  the  creditors,  of  all  the  shares 

things,  that  a  renewed  commis-  or  parts  of  shares  in  the  mines 

sioa  should  be  issued,  directed  to  taken  and  retained  by  them,  and 

coounissioiiers  named  in  the  or-,  that  they  should  account  accord- 

der;  the  discharge  of  Mr.  GiyUs  ingly  before  the  Master;  that  the 

and  Mr.  Read  from  being  assig-  taxed  costs  of  the   petitioners 

nees ;  a  choice  of  newa  ssiguees,  should  be  paid  by  Mr,  Gn/Us  and 

VDd  that  Mr,  GiyliiBndMr,  Read  Mr,  Read;  and  chat  the  extra 

should  be  restrained  from  voting  costs  of  the  petitioners  should 

in  such  choice :  It  further  declar-  be  paid  out  of  the  estate  of  the 

ed  and  directed,  that  Mr.  Grt/Us  bankrupts, 
and  Mr.  Piorner  should  be  consi- 
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L.  C.        Ex  parte  BEESTON.— In  the  matter  of  WHITE 

LiNC.  Inn,  and  another. 

Jtdy  30, 

1829.        m 
r.^   m,         Ml    *  HE  petitioner  stated,  that  White  had,  previously  to  his 

The  Court  will  *  -i        »  •  . 

not  aflBume  that  bankruptcy,  executed  to  him  an  indenture  of  mortgage 
^fbwalcrupt"  ®^  certain  leasehold  premises,  as  a  security  for  the  sum 
""^*JL*^  of  4,900/.,  or  any  floating  balance,  and  that  3,500^ 
authority  rested  was  now  due  to  him ;  that  he  had  been  summoned  to 
Where  a  mort-  attend  and  produce  to  the  conmiissioners  the  mortgage 
g^e  of  Uie  deed,  and  required  to  give  a  copy  to  the  assignees,  but 
perty,  who  was    that,  as  mortgagee,  he  was  advised  he  was  not  bound 

summoned  to  i  i  •  i      i  <•   i  •  '^ 

attend  before  to  shew  his  mortgage  deed,  or  any  ot  his  securities, 
^^^iST"  "^^^  P»'^  *®  principal  and  interest  due  thereon.  The 
that  they  might  petition,  therefore,  prayed  that  the  assignees  might  be 
from  requiring  restrained  from  making  any  application  to  the  commis- 
S^the  mortoi^  sioners,  to  compel  the  petitioner  to  produce  his  mortgage 
deed,thepetition  securities,  and  that  the  commissioners  might  not  be  per- 

was  dismissed  .  •  i  i       • 

with  costs,  as     mitted  to  rcqmre  such  production. 

being  prema- 
ture. 

The  Solicitor-General  and  Mr.  Montagu  for  the 
petition :  — 

Although  the  power  of  limiting  the  examination  of 
commissioners  is  to  be  exercised  with  reluctance,  there 
have  been  cases  in  which  the  Lord  Chancellor  has 
directed  them  to  confine  their  inquiries  to  a  particular 
mode,  or  to  particular  points.  Ex  parte  Parsons^  1 AA. 
204 ;  ex  parte  Blandy  1  Atk.  205 ;  ex  parte  Bryant^ 
1  V.^B.  214 ;  2  Bose,  3.  If  die  interference  of  the 
Court  be  at  any  time  requisite,  it  is  peculiarly  so,  in  the 
present  instance,  where  a  mortgagee  may  be  exposed  to 
commitment  for  refusing  to  shew  his  mortgage  security 
until  what  remains  due  to  him  is  paid.     There  is  no 
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general  rule  more  clearly  settled  than  that  a  mortgagee,        1829. 
equally  with  a  purchaser  for  valuable  consideration,  is 

Ex  fHirtc 

not  compellable  to  produce  his  title  deeds.     Diicbess  of      Beestok. 
Chandosy.Br(nonl(no,2Ridg.PXA22.{a)  LordXbi^oii,  1°  the  matter 
when  sitting  at  Nisi  Prius^  was  in  the  constant  habit  of       White 
stating  to  persons  who  attended  as  witnesses,  under  j^   ^    ^ 
subpcena  duces  tecumj  that  they  were  not  bound  to  shew 
dieir  title  deeds;  and  the  principle  is  equally  applicable 
in  bankruptcy.     The  assignees  have  the  same  remedies 
as  other  persons ;  they  may  pay  the  money  claimed  into 
Court,  and  then  apply  for  an  inspection  of  the  deed; 
No  case  can  be  cited  to  justify  the  course  they  are  now 
proposing  to  pursue ;  and  the  words  of  the  6  Geo.  4. 
c  16.  s.  S3  and  34.  are  not  wide  enough  to  give  the 
authority  which  is  claimed. 

.  The  Lord  Chancellor  :  —  Suppose  a  case  of  fraud 
to  be  shewn^  either  by  a  preliminary  inquiry,  or  by 
reference  to  the  deed  itself,  by  erasures,  or  by  materitd 
alterations  of  the  dates. 

For  tlie  petition :  —  In  such  cases,  the  assignees  have 
their  remedy,  by  filing  a  bill  in  the  ordinary  way,  and 
on  motion,  no  doubt  the  Court  would  direct  an  inspec- 
tion of  the  deed.  The  objection  here  is  to  the  summary 
jurisdiction  of  the  commissioners,  and  to  their  demand 
that  the  deed  should  be  produced. 

Mr.  Rose  and  Mr.  Macarthur  contra :  — 

This  application,  quia  timeif  to  limit  the  examination 
of  the  commissioners,  is  neither  supported  by  the  cases 


(a)  The  cases  in  this  subject    edition  of  PoweU  on  Mortgages^ 
are  collected  in  Mr.  CovcrUty^    vol.  ii«  p.  6^9,  Sec. 
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IB2d*        dted,  nor  justified  by  any  circumstances  which  have 

.        stated.     In  both  the  cases  of  ex  parte  Parsons  and  er 
Bebston.     parte  Bland,  it  appears  that  Lord  Hardwicke  refused  to 

In  the  matter  jjjjjj|.  ^j.  restrain  commissioners  in  their  eicaminatioos  J 
of 
Write       and  in  the  later  case  of  ex  parte  BurUon,  1  G.  §*  J.  SO., 

and  anotner.  ^^  Comt  refused  a  similar  application,  in  whidi  it  was 
alleged  that  the  object  of  the  examination  was  to  procure 
evidence  against  the  parties  examined  as  to  penalties 
incurred  by  gaming.  There  the  Vice  Chancellor  (Sir 
John  Leach)  said :  <<  The  object  of  this  petition  is,  that 
the  general  audiority  which  the  law  gives  to  the  axnmis* 
sioners  to  examine  persons  for  the  discovery  cf  the 
bankrupt's  estate  may,  in  this  particular  case,  be 
restrained ;  and  the  reason  given  is,  that  the  petitioner 
may,  by  his  examination,  be -made  subject  to  penalties 
I  can  neither  assume  that  the  commissioners  will  not  do 
their  duty  (a),  nor  that  the  petitioner  will  not  find  a 
sufficient  protection  in  the  rule  of  law  which  enables 
him  to  refuse  to  answer  questions  tending  to  criminate 
him,  or  to  expose  him  to  penalties.''  So  in  this  case, 
the  Court  will  hardly  assume  that  the  petitioner,  if  he 
have  any  lawful  objection  tof  ui^ge  against  the  production 
of  the  mortgage  deed,  will  not  find  just  and  reasonable 
protection  from  the  commissioners. 

Previously  to  the  late  act,  it  was  Lord  IMm*s  con- 
stant practice  to  make  orders  directing  parties  to  attend 
widi  deeds  before  the  commissioners.  Ex  parte  Treacher, 
Buchj  17 ;  ex  parte  Lau}^  Buck,  110.  The  statute  has 
now  rendered  such  orders  unnecessary,  and  has  given 
the  commissioners  power  to  compel  the  attendance  of 

(a)  The  Court  will  not  assume  appears  to  be  so  on  the  face  of 
that  the  commissioners  have  put  the  warrant.  Per  Holroyd  J^  ex 
any  illegal  question,  unless  that    parte  Fogel,  2  B,S^  A,  227. 


and  another. 
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parties,  and  the  production  of  deeds  and  other  docu-         1829. 
menls.  ^ 

Ex  parte 
Beeston. 

The  Lord  Chancellor  :  —  In  the  matter 

of 

It  is  not,  at  present,  necessary  to  enter  into  that  part  ^^J^^^^^ 
of  the  subject,  for  this  application  is  imdoubtedly  pre- 
mature. I  cannot  assume  that  the  commissioners  will 
exceed  the  authority  which  is  vested  in  them,  or  that 
they  will  fail  to  discharge  their  duty.  They  must 
exercise  their  own  unbiassed  judgments  on  the  case  pre- 
sented (or  their  consideration ;  and  should  that  judgment 
ultimately  prove  to  be  erroneous,  it  will  then  be  time 
enough  for  the  party  injured  to  apply  here. 

Petition  dismissed  with  costs. 


Ex-parte  HANKEY.—In  the    matter  of  J.  and  T.        V.  C. 

BRINDLEY.  Linc.  Inn, 

Aug.  S, 

Previously  to  thclst  of  December  ISn,  the  bank-        1829. 
mpts  were  in  the  possession  and  occupation  of  a  manor  ?2Su^be 
and  &rm  in  the  county  of  Kent,  under  a  lease  granted  made  by  an  oc- 
by  the  Dean  and  Chapter  bf  Rochester,  ^br  the  terra  :of  MUunderaparoi 
twtoty^ne  years,  from  Michaehnas  18l7.    The  demised  ^^^^^^^ 
premises  consisted^  in  part,  of  two  pieces  or  parcels  of  briciu,areinUie 

!-■'•        i««i  •«  •         n  t    •  X  I.     nature  of  rent, 

land,  m  which  there  was  a  large  qiumtity  of  bnck  earth,  and  as  such  a 
and  by  an  indenture  of  the  1st  of  December  1817,  the  "^^^^i^^^"" 
Dean  and  Chapter  granted  a  Uoence  to  the  bankrupt,  for  titled,  after 

4»  ^  ii»  -irtiLi*  notice  m  the 

a  tenn  <^  sev^n  years,  to  be  computed  from  the  29th  ot  iisuaimanner,to 
September  IfiflT,  to  dig  and  take  earth  and  soil  from  the  arrMurfromsuch 
told  two  pieces  or  parcels  of  land,  and  to  make  and  bum  ^P^^J*  *^® 
the  earth  and  soil  into  bricks,  and  to  carry  away  the  same  notice*  or  which 
when  made.   By  another  indenture  of  the  1st  of  January  2ierward^*  ^^ 
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1829.        1824,  the  Dean  and  Chapter  demii^  the  said  manor  and 

_  farm,  (including  the  said  two  pieces  or  parcels  of  land,) 

Hankey.      to  the  bankrupts,  their  executors,  administrators,  and 

In  the  matter  assigns,  for  the  term  of  twenty-one  yfears,  to  be  computed 

J.  &  T.Brind-  from  Michaelmas  1823 ;  and  by  another  ind^hture  of  tlie 

9th  of  January  1824,  the  bankrupts,  with  the  licence  and 
consent  in  writing  of  the  Dean  and  Chapter,  assigned  to 
the  petitioner,  by  way  of  mortgage,  the  said  manor,  farm, 
and  premises,  comprised  in  the  said  indenture  of  the 
1st  of  January  1824,  as  a  security  for  the  repayment  to 
him  of  the  simi  of  14,000/.,  with  interest  at  the  rate 
of  five  per  cent,  payable  on  the  9th  of  January  and 
9th  of  July  in  every  year.     From  the  date  of  the  licence 
of  the  1st  of  December  1817,  the  bankrupts  and  those 
claiming  under  them  had  been  permitted  by  the  Dean 
and  Chapter  to  dig  brick  earth  from  the  before-mentioned 
pieces  or  parcels  of  land,  and  on  the  18th  of  March  1825, 
the  bankrupts  entered  into  a  written  agreement  with 
Messrs.  Pelham  and  Barton,  authorizing  them,  during 
the  then  present  year,  to  dig  earth  and  make  bricks  cm 
the  said  two  pieces  or  parcels  of  land,  on  pa3mient  of 
certain  sums  therein  specified,  vaiying  according  to  the 
quantity  of  bricks  to  be  made,  and  on  condition,  that 
the  amoimt  which  might  thus  become  due,  should  be  paid 
on  or  before  the  29th  of  September  then  next,  or  within 
fourteen  da}^  afler,  and  that  in  case  of  de&ult,   the 
bankrupts  should  be  at  liberty  to  distrain  upon  the  bricks 
remaining  on  the  groimd.     Upon  the  expiration  of  this 
agreement,  no  new  arrangement  was  entered  into^  I^ut 
Messrs.  Pelham  and  Barton,  and  afterwards  Barton  alone^ 
were  permitted  to  dig  earth  and  make  bricks  txpotk  the 
same  terms.     On  the  25th  of  February  1826,  a  com- 
mission issued  against  J.  and  T.  Brindlepj  under  which 
they  were  declared  bankrupts,  and  the  usual  assignment 
and  a  bargain  and  sale  of  their  real  estate  were  made  to 
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the  assignees.  On  the  2d  of  October  1826^  the  bankrupts         1829. 
having  made  default  in  payment  of  the  interest  from  the 
9th  day  of  July  1824^  the  petitioner  caused  a  notice  to  be       Hamksy. 
served  on  BarUMj  requiring  him  to  pay  to  the  petitioner*  ^°  the^  matter 
as  mortgagee,  all  rent  and  arrears  of  rent  which  then  J.  &  T.  Bbimb- 

LEY 

was^r  were,  or  should  or  might  be  or  become  due  from 
him^  for  the  said  brick  field  or  ground;  and  the  petitioner 
also  caused  similar  notices  to  be  served  on  the  tenants  of 
other  parts  of  the  mortgaged  premises.  In  January 
1828,  all  the  mortgaged  premises  were  sold,  with  the 
consent  of  all  parties,  for  the  sum  of  12,356/.  13«.  4(/., 
which  left  a  considerable  balance  owing  to  the  petitioner ; 
and  it  being  found  that  a  sum  of  2392.  Is,  Id.  had  been 
paid  by  Barton  <^  on  account  of  what,von  the  said  2d  day 
of  October  1826,  was,  and  of  what  between  that  time  and 
the  period  of  the  said  sale  had  become  due  from  him,'' 
according  to  the  terms  of  the  said  agreement,  a  question 
arose  between  the  assignees  and  the  petitioner  as  to  the 
right  to  the  above-mentioned  sum.  The  petition  prayed 
that  the  petitioner  might  be  declared  to  be  entitled  to 
t  e  said  sum  of  239/.  Is.  7(/.,  and  that  the  same  might 
be  paid  to  him. 

Mr.  Turner  for  the  petition :  — 

The  pa3mients  due  from  Barton,  who  was  in  the  actual 
occupation  of  the  soil  for  the  purpose  of  brickmaking, 
most  be  considered  as  in  the  nature  of  rent,  and  as  such 
die  mortgagee  would  be  entitled  to  all  the  rent  in  arrear, 
at  the  time  of  his  notice,  on  the  2d  of  October  1826,  and 
to  all  that  accrued  due  until  the  sale  of  the  mortgaged 
premises.  In  Keech  v.  HcUlj  Doug.  21,  it  was  decided 
that  a  mortgagee  might  recover  in  ejectment,  against  a 
tenant  who  claims  imder  a  lease  from  the  mortgagor, 
granted  after  the  mortgage,  without  privity  of  the  mort- 

Vo^  III.  s 
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.I829.       gagee  (a) ;  and  in  Moss  v.  Gallimore,  Doug.  279,  it 

'        determined,  that  if  a  mortgagee  mve  notice  of  the  mort- 

Ex  parte  .  •        *     j  i  .  t 

Hankey.     g^^  to  A  tenant  m  possession,  under  a  lease  prior  to  the 

In  the  matter  mortgage,  he  is  entitled  to  die  rent  in  arrear  at  the  time 

.  &  T.  Brind-  of  the  notice,  as  well  as  to  what  accrues  afterwards,  and 

^'^'         that  he  may  distrain  for  it  after  such  notice.     This  case 

was  afterwards   fully  confirmed    in   Birck  v.   Wrigkij 

1  T.  R.  878.  (&) 

Mr.  Preston  contra :  — 

The  payments  to  be  made  by  Pelham  and  Barton^  and 
afterwards  by  Barton^  were  not  in  the  nature  of  rent : 
they  were  payments  in  respect  of  the  price  of  the  estate 
or  soil  sold  to  them.  It  is  clear  that  the  mortgagee  could 
not  have  distrained  for  the  amount  due,  nor  could  the 
mortgagor  have  distrained  afler  the  expiration  of  the 
period,  specified  in  the  written  agreement  giving  the 
right  of  distress.  Then  if  a  distress  could  not  be  levied, 
the  money  could  only  be  recoverable  by  action;  but 
what  action  could  the  mortgagee  have  maintained  ?  He 
could  not  have  brought  trespass,  trover,  or  debt,  nor 
could  he  have  maintained  an  action  for  use  and  occu- 
pation,    ^rhe  assignment  to  him  was  independent  of  the 


(a)  See  also  Thunder  v.  BeU  ceived  by  the  agent  of  the  mort- 

cher^  5  Eoit^  450.  gagor,  after  his  bankruptcy,  and 

{h)  A  mortgagee  having  given  were  not  actually  paid  over: 
notice  to  the  tenants  holding  the  Held,  that  the  agent  might  retaia 
mortgaged  premises  under  leases,  such  rents  in  order  to  pay  the 
granted  by  the  mortgagor  after  interest,  accruing  due  on  the 
the  mortgage,  is  entitled  to  re-  mortgage,  to  the  mortgi^;ee,  who 
ceive  from  those  tenants,  the  rents  had  required  him  to  do  so,  and 
actually  due  at  the  time  of  the  that  the  assignees  could  not  re- 
notice,  as  well  as  those  which  cover  them.  Pope  and  another 
accrued  due  afterwards.  And  v.  Biggt,  9  B,^  C,  245. 
where  such  rents  had  been  re- 
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riglit  to  the  brick  earth.     Barton  was  a  mere  occupier  of        1829. 
the  sur&oe.     The  reiBedys  ^  any?  would  have  been  by        — — 
an  action  on  the  express  or  imptind  contract ;  but  between       Hankey! 
the  mortgagee  aiid  Barton  there  was  no  privity.  ^"  ^^^  matter 

rm  •       •  n  i     i  .       ,      ,        J-  &  T.  BrI NO«* 

1  nis  IS  not  a  case  of  tenancy,  and  the  cases  cited  do  lby. 
not  apply.  It  is  a  new  case,  in  which  the  mortgagee  has 
not  any  contract  in  rem.  He  has  brought  the  difficulty 
on  himself^  by  neglecting  to  take  an  assignment  of  the 
benefit  of  the  brick  earth,  which  was  quite  distinct  from 
the  tide  imder  the  lease. 

Mr.  7Vni€r,  in  reply,  submitted,  that,  as  between  the 
mortgagor  and  Bartorij  there  was  clearly  a  case  of 
tenancy. 

The  Vice-Chancellor  :  — 

In  this  case  I  am  of  opinion  that  the  sum  in  question  August  6. 
ought  to  be  paid  to  Mr.  Hankey.  It  appears^  from  what 
is  stated  in  the  petidon,  that  a  lease  was  made  to  the 
Brindleys  before  the  1st  of  December  1817;  and  that 
after  this  lease  was  made,  the  Dean  and  Chapter,  by  an 
indenture,  dated  the  1st  of  December  1817,  granted  a 
licence  to  the  Brindleys  to  dig  earth  and  soil  for  making 
bricks  for  seven  years.  On  the  9th  of  January  1824, 
the  Dean  and  Chapter  made  a  new  lease  to  Brindleys  ; 
and  the  Brindleys  subsequendy  entered  into  an  agree- 
ment with  PeMam  and  Barton^  which  in  effect  gave  them 
power  to  make  bricks,  by  using  the  soil  upon  the  land. 
Hie  qucfistion  then  is,  how  that  agreement  is  to  be  con- 
adered  as  between  the  mortgagee  and  mortgagor.  It 
was  attempted  to  be  said,  that  it  could  not  be  considered  as 
a  lease,  because  it  originated,  not  out  of  the  lease  from  the 
Dean  and  Chapter  to  Brindleys^  but  out  of  the  licence 
which  had  not  been  renewed ;  but  in  my  opinion  the  true 
way  6f  considering  it  is^  as  nothing  more  than  a  lease  for      » 

s2 
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1829.        a  year  to  Pelham  and  Barton,  with  certain  privil^es  an 
J  nexed  to  it.  Then  considering  it  as  a  lease,  which  it  was, 

Ex  parte  ©  ^ 

Han  KEY.      because  Pelham  and  Barton  had  a  right  to  occupy  the 
In  the^raattcr  g^jj^  ^.j^^  consequence  is,  that  the  mortgagee,  from  the 

J.  &  T.  Bbxnd*  time  he  gave  notice,  was  entitled  to  the  rents.     He  was 

entitled  to  them  upon  the  authority  of  Birch  v.  JVrigiif 
in  which  Mr.  Justice  Btiller  gave  a  very  elaborate  judg- 
ment, which  has  always  been  recognized  as  the  law.  I 
observe  that  after  that  case  there  was  a  case  of  BuU 
V.  Stbbs,  8  T.  R,  327,  where  it  was  held,  that  if  A.  agrees 
to  let  lands  to  A,  who  permits  C  to  occupy  them,  A, 
may  recover  the  rent  in  an  action  against  B,  for  use  and 
occupation.  It  appears  to  me,  that  this  case  is  much 
stronger  in  favour  of  the  remedy  than  Bull  v.  Sibbs. 

The   order  was  made  as  prayed:  the  siun  received 
by  Mr.  Hankey  to  be  deducted  from  his  proof. 


V.  C.  Ex  parte  HICKMAN  and  another. — In  the  matter  of 
LiNc.  Inn,  PARKER. 

August  4, 

1829.  Jjj  ^i^jg  ^^^^  ^Y^^  j^jjj  ^f  ^j.  p^^^^  the  solicitor  to  the 

6  Geo.  4.  c.  16.  Commission,  had  been  taxed,  by  the  commissioners,  in 
credltorhTdit  ^^^  Ordinary  manner ;  but  the  assignees,-  who  were  seve- 
satisfied  with  the  rally  Creditors  for  more  than  20/.,  beinfi:  dissatisfied  with 

taxAtion  of  the  ,  .         . 

cominfnioners,  such  taxation^  caused  the  bill  to  be  carried  into  the 
a^peti^n  foTim  ^^^^  ^^  ^®  master  in  rotation,  by  whom  more  than  one 
order  of  refer-     gixth  was  taxed  off.     This  petition  prayed  that  it  miirht 

ence  to  have  the  *^  ,  .  . 

bill  settled  by  a   be  referred  back  to  the  master  to  tax  the  petitioners 

eery.  Without'  ^^^^^  costs  of  the  taxation  and  of  the  present  applica^CHi, 
such  order,  the    ^^  j  ^j^^^  ]yjj.  p^^^  miffht  be  ordered  to  pay  such  costs, 

masters  hare  uo  o  r  */ 

authority  to  re-    when  taxed, 
lax  a  biU  which 

ti^the  eonidki-       ^'  Kmght  and  Mr,  Ketiifon  Parker  for  the  i>etitio0» 


•^ 
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Mr.  Base  contra  .*— *  1829. 

There  has  been  no  instance  of  any  application  similar      j^,^ 
to  this.     In  a  case  from  Bristol,  where  certain  creditors       Hickman 
were  dissatisfied  with  the  taxation  of  the  commissioners,  j^  ^jje  matter 
they  petitioned  the  great  seal  for  an  order  of  reference  ^^ 

to  have  the  bill  settled  by  a  master^  according  to  the 
directions  of  the  6th  Geo.  4.  c.  16.  s.  14.;  but  here  the 
parties  have  chosen,  without  any  previous  application  to 
the  Court,  to  go  durectly  to  the  master's  office,  by  way  of 
an  appeal  from  the  commissioners ;  and  the  master  has 
been  induced,  without  any  order  of  reference  or  authority, 
to  allow  himself  to  be  interposed  between  thef  commis- 
sioners and  the  Court.  He  had  no  jurisdiction ;  and  to 
recognize  such  a  practice  might  lead  to  great  incon^ 
venience^  fer  not  only  would  there  be  frequent  appeals, 
but  not  improbably  appeals  in  the  same  case  to  dif- 
ferent masters.  Under  the  late  act,  the  uniform  course 
has  been,  to  present  a  petition  in  the  first  instance  to 
the  Court. 

Mr.  Knight. — Previously  to  the  late  act,  the  taxation 
of  costs,  up  to  and  including  the  choice  of  assignees,  was 
vested  in  the  commissioners,  and  the  taxation  of  all  sub- 
sequent costs  was  directed  to  be  made  by  a  master  in 
Chancery.  The  mode  of  proceeding  was  to  leave  the 
bill  at  the  master's  office,  and  to  proceed  at  once  to  a 
taxation.  But  the  14th  section  of  the  late  act  has  intro- 
4uced  an  alteration,  by  giving  the  commissioners  juris- 
diction to  tax  all  costs,  whether  incurred  before  or  after 
the  choice  of  assignees.  The  words  are :  **  that  the 
petitioning  creditor  or  creditors  shall,  at  his  or  their 
own  costs,  sue  forth  and  prosecute  ,the  commission  until 
the  choice  of  assignees ;  and  the  commissioners  shall,  at 
the  meeting  for  such  choice,  ascertain  such  costs,  and  by 
writing  under  their  hands  direct  the  assignees  (who  arc 

s3 
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1829.        hereby  thereto  required)  to  reimburse  such  petitioning 
"        creditor  or  creditors  such  costs  out  of  the  first  money  that 

Ex  parte  . 

Hickman      shall  be  got  in  under  the  commission ;  and  all  bills  of  fees 
and  another,   ^j.  disbursements  of  any  solicitor  or  attorney  employed 
of  under  any  conmiission,  for  business  done  after  the  choice 

oS  assignees,  shall  be  settled  by  the  oommissionerB ; 
except  that  so  much  of  such  bills  as  contain  any  chaige 
respecting  any  action  at  law^  or  suit  in  equity,  shall  be 
settled  by  the  proper  officer  of  the  court  in  whidi  such 
business  shall  have  been  transacted ;  and  the  same,  so 
settled,  shall  be  paid  by  tl\e  assignees  to  sudh  solicitor  or 
attorney:  provided  that  any  creditor  who  shall  have 
proved  to  the  amount  of  twenty  pounds  or  upwards,  if 
he  be  dissatisfied  with  such  settlement  by  the  commis- 
sioners, may  have  any  such  costs  and  bills  settled  by  a 
master  in  Chancery,  who  shall  receive  for  such  settle- 
ment, and  the  certificate  thereof,  twenty  shillings  and  no 
more/'  Now  it  is  clear,  ttom  this  clause,  that  although 
the  commissioners  are  interposed,  an  appeal  to  a  master 
in  Chancery  is  provided  for;  and  there  is  nothing  to 
shew  that  it  was  intended  to  vary  the  old  practice,  or  to 
prevent  dissatisfied  parties  from  applying  directly  to  the 
master  for  a  fi:^esh  taxation. 

August  14.         The  Vice-Chancellor  :t— 

I  have  ascertained,  on  inquiry,  that  it  has  been  the 
practice  of  some  masters  to  tax  bills  of  costs  in  bank- 
ruptcy, without  an  order  of  reference  fit>m  the  Court; 
but,  adverting  to  the  words  of  the  statute,  I  am  satisfied 
that  the  meaning  of  the  legislature  was,  that  creditors  to 
a  certain  amount,  when  dissatisfied,  should  be  entitled 
to  obtain  a  fresh  taxation,  by  petition  to  the  Court,  in 
the  ordinary  way.  It  is  only  by  a  creditor,  who  has 
proved  to  the  amount  of  20/.  and  upwards,  that  this 
right  of  appeal  from  the  commissioners  can  be  claimed ; 
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and  whether  the  party  appl}ang  is  or  is  not  qualified  by         1829. 
his  proof*  is  a  question  which  the  master  cannot  pro- 

1111*  ^  parte 

perly  try.     I  have  also  been  informed,  that  the  clause  m      Hickman 

the  late  act,  as  it  was  originally  prepared,   expressly  jn"thrmat^V 

authorized  the  master  to  tax  biUs^  without  a  previous  of 

petition  to  the  Ck)urt,  but  that  it  was   altered   to   its 

present  form  by  the  recommendation  of  Lord  Elchn. 

I  am  of  opinion  that  the  master  had  no  jurisdiction 
to  tax  the  bill  in  this  case. 

Petition  dismissed,  with  costs. 


Ex  parte  TURNER.— In  the  matter  of  TALBOT        V.  C. 

and  FRANCIS.  ^%.T' 

rn  1829. 

1  HE   bankrupts,    Talbat    and   Francis^    were  stock  a.  employed 

brokers.     In  the  years  1820,  1821,  and  part  of  1822,  ,^^trok^^" 
tlie  business  had  been  carried  on  by  a  partnership  con-  ^^  ^^r  the 

,  purpose  of  more 

sisting  of  Talbot  and  Dawes  ;  during  the  remainder  of  oonvenlent 
1822  by  Talbot  alone ;    and  from  the  1st  of  January  "^^'^^^ 
1823,  by  a  partnership  consisting  of  Talbot  and  Francis,  belonging  to 

the  name  of  B. 

Previously  to  1822,  Turner^  a  relation  of  the  peti-  alone;  B.,wiUi. 

•'  "  out  the  consent 

doner,  employed  Talbot  and  Dawes  as  his  stock  brokers ;  or  knowledge  oi 
and,  with  his  permission,  certain  stock  belonging  to  him  st^lTand  i^d 
stood  m  the  name  of  Talbot  alone;  but  all  his  corre-  *Je produce inta 

the  partnership 

spondence  respecting  this  stock  was  with  the  firm,  and  ^^^  of  B.  and 
he  was  credited  in  tlie  books  of  the  firm  for  the  dividends  hating  ai^- 
due  on  the  stock.  "^"^  \xcotm 

oanknipts  :— 
Held,  that  A. 

The  interest  in  the  stock  vested  by  death,  at  different  ^ZT^^ 
periods,  in  different  persons,  and  ultimately  vested  in  ^I'e  »ep»*'»*e 

...  "^  estate  of  B.,  or 

the  petitioner.  against  the  joint 

estate,  as  he 
S  4  should  think 
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1829. 

Ex  parte 

TuRNEE. 

la  the  matter 

of 

Talbot 

and 
Francis. 


These  different  persons^  as  well  as  the  petitioner^  con- 
tinued to  deal  with  the  new  firms  as  they  had  dealt  with 
the  old. 

On  the  9th  of  August  1827^  a  commission  issued 
against  Turner  and  FrancU. 

After  the  bankruptcy,  it  was  discovered  that  there 
had  been  no  stock  standing  in  Talbofs  name  since 
January  1824,  when  the  stock  was  sold  by  Tattmij 
without  the  consent  or  knowledge  of  the  petitioner. 
The  commissioners  refused  to  permit  a  proof  to  be 
made  against  the  separate  estate  of  Talbot^  and  adjudged 
that  the  proof  should  be  against  the  joint  estate.  Against 
this  decision  the  present  petition  was  presented.  In 
answer  to  it,  affidavits  were  filed,  on  behalf  of  the 
assignees,  stating,  that  it  was  a  common  practice  with 
stock  brokers  to  enter  stock,  purchased  for  a  customer, 
in  the  name  of  one  of  the  partners ;  that  this  was  done  for 
the  more  convenient  transfer  of  the  stock;  that  in  all 
such  cases  the  name  of  the  single  partner  was  considered 
as  being  made  use  of  for  and  on  account  of  the  partner- 
ship ;  and  that  here  the  whole  produce  of  the  stock  sold 
by  Talbot  had  been  immediately  paid  by  him  into  the 
partnership  funds  of  Talbot  and  Francis. 


Mr.  Home  and  Mr.  Montagu  for  the  petition : — 

As  Talbot  sold  out  the  stock  without  the  consent  of 
the  petitioner,  he  was,  at  the  moment  he  sold  it,  indebted 
to  the  petitioner,  if  he  waived  the  tort ;  and  any  sab- 
sequent  application  of  it,  without  his  consent,  to  the  use 
of  the  partnership,  may  increase  his  right,  by  enabling 
him  to  elect  whether  he  will  prove  against  the  joint  or 
separate  estate,  but  cannot  diminish  Ids  right  <^  proof 
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against  the  separate  estate.   Parker  v.  Croley  5  Bing.  63 ;        1829. 
UghUy  v.  Cbmston,   1  Taunt.  112;   Foster  v.  Stewart^        

JE^r  parte 

3M.  tf  S.  191 ;  ex  parte  Apsey^  3  £rt>.  265;   ex  parte      Turner. 
Wataon,  2  T.  ^  £.  414 ;  Smith  v.  Jameson,  6  T.  22.  601 ;  ^°  the^matter 
ex  parte  Richardson^  Buck,  202.  421 ;  ex  parte  Clowes,       Talbot 
2  Bro.  696.  F^J„. 

The  Solicitor  General  and  Mr.  Z.yitoA  conbrd. 

Thb  was,  in  fact,  stock  intrusted  to  the  firm,  and 
placed  in  the  name  of  one  partner,  merely  for  the  con- 
venience of  transfer.  When  it  was  sold,  therefore,  and 
the  money  in  the  possession  of  the  partnership^  it  was  in 
the  situation  in  which  the  petitioner  intended  to  place  it. 
lattnt  never  was  a  trustee  of  the  stock,  and  never  was 
considered  as  such  by  the  petitioners.  Nothing  of  that 
kind  is  to  be  inferred  fix)m  the  drcumstance  of  the  stock 
standing  in  the  name  of  Talbot  siHxme,  for  it  is  of  common 
occurrence,  that  stock  brokers^  being  directed  to  buy 
stock,  place  such  stock,  for  the  convenience  of  transfer, 
in  the  name  of  one  of  the  partners. 

The  Vice-Chanceixob  :— 

x 

As  the  stock  was  sold  by  Talbot  without  the  consent 
of  the  petitioner,  he  was,  at  the  moment  of  sale,  a  debtor 
for  the  amount,  and  he  can  discharge  himself  only  by 
paying  it  to  or  for  the  use  of  the  petitioner :  neither  of 
which,  as  it  appears  to  me^  he  has  done. 

The  petitioner  is,  therefore,  entitled  to  prove  against 
the  joint  or  the  separate  estate  as  he  may  think  fit 

Order  made  for  proof  against  the  separate  estate  of 
Talbot,  as  prayed. 


858  CASES  IN  BANKRUPTCY- 


V.  C.  Ex  parte  GE$INYS.— In  the  matter  of  ELFORD. 

LiNc.  Inn^ 

August  6,  1  HIS  petition  prayed  that  the  assignees  might  be 
U  de  th  *  directed  to  join  in  conveyances  to  the  purchasers  of  cer- 
6  G.  4.  c.  16.     tain  real  estates,  of  which  the  bankrupt  was  seised  as 

estates,  of  which  /•       i  i 

a  bankrupt  is      trustee  for  the  vendor. 

seised  as  abare 
trustee,  do  not 

pass  to  his  Mr.  Spurrier  for  the  petition : — 

assignees. 

of  a  bankrupt  The  question  upon  which  the  purchasers  are  desirous 

■^  °^^^     to  obtain  the  opinion  of  the  Court  is,  whether  or  not, 
the  conveyance    under  the  late  bankrupt  act,  a  trust  estate  passes  to  the 

of  an  estate  of  ,  _  ■■  i_ 

which  the  bank-  assignees  of  a  bankrupt  trustee,  so  as  to  render  toe 
as  trust^r***^    assignees  necessary  parties  to  the  conveyance  of  the 

trust  estate.  Previously  to  the  passing  of  the  6  Geo.  4. 
c.  16.  it  was  certainly  considered  dear  that  estates^  of 
which  a  bankrupt  was  a  mere  trustee,  remained  in  him 
unaffected  by  the  commission,  (a)  But  by  the  79th  sec- 
tion of  that  statute  it  is  enacted :  <^  that  if  any  bankrupt 
shall,  as  trustee,  be  seised,  possessed  of,  or  entitled  to, 
either  alone  or  jointly,  any  real  or  perscmal  estate^  or 
any  interest  secured  upon  or  arising  out  of  the  same,  or 
shall  have  standing  in  his  name  as  trustee,  either  alone 
or  jointly,  any  government  stocky  funds,  or  annuities, 
or  any  of  the  stock  of  any  public  company,  either  in 
England,  Scotland,  or  Ireland,  it  shall  be  lawful  for  the 
Lord  Chancellor,  on  the  petition^  of  the  person  or  per- 
sons entitled  in  possession  to  the  receipt  of  the  rents, 
issues,  and  profits,  dividends,  interest,  or  produce 
thereof,  on  due  notice  given  to  all  other  persons  (if  any) 


(fl)  See  Scott  v.  Surman,  Willet,    neU,  3  B.^  P.40;  Gladstone  T. 
402  ;    Winch    v.   Keeley^    cited    Uadwcn,  1  M,^  8.  SSe. 
1  T.R,  619;  Carpenter  v.  Mar- 
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interested  therein,  to  order  the  assignees,  and  all  per-        1829. 
sons  whose  act  or  consent  thereto  is  necessary,  to  convey, 

Ex  pottc 

assign,  or  transfer  the  said  estate,  interest,  stock,  fimds^      Gxnnys. 
or  annuities  to  such  person  or  persons  as  the  Lord  *°  the^mattcr 
Chancellor  shall  think  fit,  upon  the  same  trusts  as  the       Elford. 
said  estate,  interest,  stock,  funds,  or  annuities  were  sub- 
ject to  before  the  bankruptcy,  or  such  of  them  as  shall 
be  then  subsisting  and  capable  of  taking  effect;  and  also 
to  recdve  and  pay  over  the  rents,  issues,  and  profits, 
dividends,   interest,   or  produce   thereof  as  the  Lord 
Chancellor  shall  direct/'     Hm  clause,  by  appearing  to 
assume,  that  estates  held  in  trust  pass  to  the  assignees, 
has  caused   some    doubt   amongst   conveyancers,   and 
has  made  the  purchasers  in  this  case  desirous  that  the 
assignees,  as  well  as  the  bankrupt,  should  join  in  the 
conveyances  to  them. 

The  SoKcUor  General  for  the  assignees : — 

It  is  admitted  that  the  bankrupt  was  a  mere  trustee  of 
the  l^al  estate ;  and  the  assignees,  being  advised,  under 
the  circumstances,  that  such  trust  estate  did  not  pass  to 
them,  have  amsidered  it  their  duty  to  resist  this  appli- 
cation, "sdiich,  if  admitted,  might  lead  to  an  eictensive 
and  inconvenient  practice.  The  law  on  the  sulgect  was 
settled  long  before  the  passing  of  the  late  act ;  and  the 
words  of  the  79th  section,  which  have  been  referred  to, 
must  have  been  introduced  inadvertently,  because 
VLr.Eden  himself  states  that  trust  estates  do  not  pass  by 
the  assignment,  (a) 


(a)  Mr.Eden^s  observations  on  equitable  as  well  as  a  legal  title 

this  clause  are  as  follows :  **  As  in,  and  which  is  applicable  to  the 

troftt   estates    do  not   pass    by  payment  of  his  debts,  the  exten- 

the  assignment,  but  only  such  sion  of  the  provision  to  real  and 

property  as  the  bankrupt  had  an  personal  estate  may  appear  unne- 
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1829.  The  Vice  Chancellor.— -I  never  before  knew  that 

"        under  this  clause  it  had  been  contended  that  a  mere  trust 

Gei^ys.      estate  becomes  vested  in  the  assignees ;  and  if  my  opinion 

In  the  matter  \^  ^q^  required,  I  have  no  hesitation  in   stating,  that 

Elforo.       according   to   my  view  of  the   law,    both  before  and 

since  the  late  act,  an  estate  of  which  a  bankrupt  is  seised 

as  a  bare  trustee  does  not  pass  to  his  assignees.    No  case 

has  been  made  out  which  calls  upon  the  Court  to  interfere. 

If  it  had  been  suggested  that  the  bankrupt  had  any 

interest  in  the  property,  then  the  assignees  might  be 

necessary  parties;   but  according  to  what  appears  at 

present,  the  petition  was  not  founded  upon  any  reasonable 

doubt^  and  must  be  dismissed  with  costs. 

Ordered  accordingly. 


cessary.     It  may,  however^  be  **  which  he  shall  have  in  his  own 

observed,  that  there  have  never-  right  before  he  became  bankrupt,** 

theless  been  cases,  as  where  the  and  to  make  sale  thereof,  **  for 

bankrupt  is   what  a   court   of  satisfaction  and  payment  of  the 

equity  infers  to  be  a  trustee  for  creditors;*'  and  by  the  second  of 

his  wife,  in  which  the  Court  has  which,   the   commissioners   are 

treated  an  assignee  as  a  trustee,  directed  to  convey  to  the  as8]g« 

and  ordered  him  to  join  in  a  con-  nees,  **  for  the  benefit  of  the  cre- 

veyance  to  a  trustee  for  the  wife,  ditors,"   all    lands,    tenements, 

Betmet  v.  Davit,  2  P.  W.  316."  &c  **  to  which  any  bankrupt  is 

Eden*$  Bankrupt  Law,  (2d  edit.)  entitled,"  &c.     These    clauses 

p.  244.  shew    that   the    commisdoners 

See  also  6  Geo.  4.  c.  1 6*  s.  1 2.  have,  under  the  statute,  no  power 

and  64.,  the  first  of  which  enacts,  to  take  order  and  direction  of  a 

that  the  commissioners,  by  virtue  mere  trust  estate,  and  that  it 

of  the  act  and  of  the  commission,  cannot,  therefore,  pass   to  the 

shall  have  full  power  and  autho-  assignees  by  virtue  of  the  com- 

rity  to  take  order  and  direction  missioners  assignment,  or  a  bar- 

with  all  lands,  tenements,  and  gain  and  sale  of  the  bankrupt's 

hereditaments  of  the  bankrupt  real  estate. 


^ 
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Ex  parte  ROBINSON.  —  In  the  matter  of  V.  C. 

JACKAMAN.  ^'^^-  1^^' 

Aug.  7, 

1829. 
1  HIS  was  the  petition  of  an  equitable  mortgagee  of  Where  an 
the  bankrupt's  estate,  for  leave  to  bid  at  the  sale  of  the  2geeappli«for 
mortgaged  premises.  g^^*^  ^cHu 

mortgaged  pre- 

Mr.  Kenyan  Parker j  for  the  petition,  submitted  to  the  ™»^  *5*  °^' 

^  '  \       ^  nary  and  proper 

Courts  that  the  costs  of  the  application  should  be  paid  out  practice  is,  that 

of  the  estate.     A  similar  order  appeared  to  have  been  ^  ^j^  J^^ 

made  by  the  Vice-Chancellor    in    ex   parte  Marshy  ®*"<^- 
1  Madd.  148. 

The  Vice-chancellor  :— I  am  informed  that  the 
ordinaiy  practice  at  the  bankrupt  office  is  to  draw  up  the 
order,  directing  the  costs  to  be  paid  by  the  mortgagee, 
who  applies  to  the  Court  for  permission  to  bid,  and 
I  think  this,  which  is  the  usual  rule,  the  most  proper 
one.  (a) 

Ordered;  the  petitioner  paying  the  costs  of  the 
application. 

(a)  £«r  parte  Ducane^  Buck,  18.;  ejr  parte  Hammond,  Buck,  464. 
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V,  C.  ^^  P<«^  STEVENSON.— In  the  matter  of 

LiNc.  Inn,  STEVENSON. 

August  7,     ^ 
1829.         1  HIS  was  a  petition  to  supersede  the  commission,  <m 

Tued  ocMts  the  ground  of  the  petitioning  creditor's  debt  being  insuf- 
2S,ii8in««e  fici^i^^  J^  amount.  The  debt  was  composed  of  the 
^[U^^^^t^  following  sums :  66/.  28,  upon  a  judgment  recovered  in 
Court,  do  not  the  Court  of  Exchequer ;  32/.  10«.  Qd.  for  taxed  costs 
goodpetidoning  upon  a  judgment,  as  m  case  of  a  nonsiut,  under  a  role 

creditor's  debt,  ^^f  Qq^j^  .  ^nd  5/.  8«.  4rf.  for  mouev  lent  The  bank- 
Such  costs  are  .  '' 

recoTerabieouiy  nipt  had  been  previously  attached  for  the  amount  of  the 
in  ie  na^re  of  taxed  costs,  and  taken  into  custody. 

an  execution. 

The  Vice-Chancellor  asked  for  authorities  to  shew 
that  the  bankrupt  could,  after  the  attachment,  have 
been  sued  at  law  for  the  taxed  costs ;  and  no  case  being 
cited  on  the  part  of  the  respondents,  to  shew  that  an 
action  at  law  could  be  maintained  for  the  costs,  which 
are  held  to  be  recoverable  only  by  attachment,  in  the 
nature  of  an  execution,  his  Honour  decided  that  the 
petitioning  creditor's  debt  was  insufficient  in  amount, 
and  directed  the  commission  to  be  superseded. 

Mr.  Rose  and  Mr.  Wray  for  the  petition. 

Mr.  Home  and  Mr.  Wright^  cantrd. 

Supersedeas  ordered. 
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Ex   parte   FREBE    and  others. — In  the  matter  of       ^'  ^- 

SIKES  and  CO.  ^^^l^^' 

1829. 
The  petitioners  were  the  members  of  the  Clydark  Iron  ^^^"^ 
Company  in  Wales,  and  Sikes  and  Co.,  the  bankrupts,  ^^®cn  F.  &  Co.« 

*  and  their  bank- 

had  been  their  London  bankers.     li'ere  and  Co.  had  en,  s.  &  Co., 

been  in  the  habit  of  remitting  bills  on  their  customers,  j^*^|P^^^^" 

to  Sikes  and  Co.,  and  of  drawing  upon  them  in  the  dorsed  bills  of 

ezchan^  was 

usual  mode  between  country  and  London  bankers.    The  limited  to  the 
agreement  between  li-ere  and  Co.  and  Sikes  and  Co.  ^  ^^nweT^ 
was :  "  that  R'ere  and  Co.  should  draw  bills  on,  or  make  «"c**  *^^^ 

anccs  of  F.  & 

their  notes  and  acceptances  payable  at  Sikes  and  Co. ;  Co.  as  were  in 
and  in  order  to  provide  for  such  bills,  notes,  and  accept-  ij,fi^^£J^  ^j^y. 
ances,  that  i^cre  and  Co.  should  from  time  to  time  remit  ™^*  ■*  ^ ' 

'  house  of  &&Co. 

to  Sikes  and  Co.  a  competent  amount  of  their  trade  To  oorer  certain 
bills,  and  that  Sikes  and  Co.  should  be  at  liberty,  from  ^^mu^due, 
time  to  time,  to  discount  such  and  so  many  only  of  the  ?^*j5^  ^&^ 
said  trade  bills,  from  time  to  time  remaining  in  their  an  indorsed  bill 
hands,  as  should  be  necessary  to  meet  and  cover  the  ui^ac^pt' 
amount  of  the  bills,  notes,  and  acceptances  of  Frere  and  fnc«»*^«^. 

'  '  *  bowerer,  disho- 

Co.,  for  the  time  being,  in  course  of  immediate  pay-  noured  by 
ment."     On  the  26th  November  1825,  Drere  and  Co.  g^^  afterwards 
wrote  to  Sikes  and  Co.,  and  advised  them  of  several  UUs  ^^^&'co. 
becoming  due  in  December,  and  inclosed  a  trade  bill  then  procured 
for  1,800/.     On  the  29th  of  November,  Sikes  and  Co.  accepted,  and 
wrote  the  foUowing  letter  to  Rere  and  Co.  ^^^  ^2 

of  their  having 
discounted  it.  A 
"  London,  29th  November  1825.       commission  of 

«  Messrs.  Edward  Frere  and  Co.  banknipthaving 

inued  against 

*^  We  have  to  acknowledge  the  receipt  of  your  favour  S.  &  Co.:  Held 
of  the  26th  inst,  inclosing  a  bill  for  eighteen  hundred  had  no  right  to 
pounds,  which  we  have  placed  to  your  account.  ^^^t^execu^t- 

ing  the  trust 
reponed  in  them,  and  that  their  assignees  were  bound  to  deliver  up  the  bill  to  F.  &  Co. 
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1829.  ^'In  conse  quence  of  the  diJBBculty  of  rising  money 

"  here  at  present,  we  must  beg  that  you  will  remit  us 

Ex  parte 

Frebe        nothing  but  banker's  paper,  to  meet  your  bills  falling 

irthJ'SSt^  due  next  month. 

of  *^  SikeSf  Snaithy  and  Co." 

SiKSs  and  Co. 

At  the  close  of  the  month  of  November,  Sikes  and 

Co.  were  debtors  to  Frere  and  Co.  to  the  amount  of 

780/.  1*.  Id. 

The    bills    becoming    due    in    December    were  as 
follow :  — 


9d  December 

-     £600    0 

0 

5th 

500     0 

0 

lOth     

500     0 

0 

l«th     

400     0 

0 

13th     -        -      - 

29   10 

0 

19th     

490    0 

0 

26th     

400     0 

0 

30th     

424  14 

9 

£  2,854     4 

9 

Sikes  and  Co.  paid  the  bill  of  600/.,  due  on  the 
Sd  December,  and  the  bill  of  300/.  due  on  the  5th,  and 
became  creditors  o{ Frere  and  Co.  for  198/.  ISs.  lid. 

On  the  5th  of  December,  Sikes  and  Co.  wrote  the 
following  letter  to  Firere  and  Co. 

"  London,  December  5th»  1825. 
"  Messrs.  Edward  Frere  and  Co. 
"  We  beg  to  refer  to  our  letter  of  the  29th  ult^  to 
which  we  have  no  reply.  We  have  paid  your  note. 
No.  129,  for  300/.,  due  this  day,  though  not  provided 
for;  but  we  shall  not  pay  any  of  the  others  advised^ 
unless  you  remit  satisfactorily  (indeed  banker*s  paper) 

to  meet  them. 

«  SikeSf  Snakhj  and  Co." 
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On  the  8th  of  December,  Prere  and  Co.  wrote  to  Sikes        1829. 
and  Co.,  and  inclosed  two  bills,  the  one  for  1,000/.,  at      _ 

Ex  parte 

three  months  date,  drawn  by  the  Brecon  bank  on  Sir        Fbere 
Peier  Pok  and  Co.  of  London,  bankers;  the  other,  for  i^"thJ^ matter 
250/.  15«.  9c/.,  drawn  upon  a  customer,  &t  six  months  of 

date.  This  letter  and  the  bills  were  received  on  the 
morning  of  the  10th  of  December.  The  name  of  SiJies 
and  Co.  was  not  on  the  bill  for  300/.  due  on  the  lOth  of 
December,  but  it  had  been  paid  by  Frere  and  Co.  to 
Mr.  John  Frere,  who  had  paid  it  to  his  bankers^  Sikes 
and  Co.  This  bill  was  dishonoured  by  Sikes  and  Co., 
and  returned  to  Mr.  John  Frere  on  the  12  th  of  December, 
on  which  day  Sikes  and  Co.  wrote  to  Frere  and  Co.  as 
follows : 


**  London,  l2th  December  18S5. 

**  Messrs.  Frere  and  Co. 

**  We  have  to  acknowledge  the  receipt  of  your  favour 
of  the  8th  instant,  inclosing  two  bills,  amounting  to 
1,250/.  15^.  9e/. ;  but  we  are  sorry  to  say  Messrs.  Pole 
and  Co.  suspended  their  payments  this  morning,  and  that 
Wilkins  on  them  for  1,000/.  is  unaccepted.  Under  these 
circumstances,  and  till  some  arrangement  is  made  for 
the  bills  of  theirs  that  we  hold,  we  have  thought  it  right 
to  decline  paying  your  notes.  No.  148,  due  11th,  300/., 
and  No.  130,  due  12th,  400/. 

<^  Sikes,  Snaith  and  Co.' 


99 


The  bills  due  on  the  12th  and  13th  were  also  disho- 
noured ;  and  on  the  14th  Sikes  and  Co.  stopped  payment. 
On  the  failure  of  Pole  and  Co.,  the  account  of  the 
Brecon  bank  was  transferred  to  Messrs.  Hoare  and  Co. 
On  the  15th,  Frere  and  Co.  demanded  the  bill  for 
1,000/ ,  but  Sikes  and  Co.  declined  to  deliver  it,  and> 
Vol.111.  t 
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1829*       without  the  knowledge  or  consent  of  Ftere  and  Co.^ 
^  procured  the  acceptance  of  it  by  Hoare  and  Co.     An 

Ex  parte  *  , 

Frere        entry  was  also  made  in  the  books  of  Sikes  and  Co.,  with- 

In°fhe^mSfcer  ®^^  *^  knowledge  of  Frere  and  Co.,  of  the  discount 

of  by  them  of  the  bill  for  1,000/. 

SiKBs  and  Co. 

On  the  21st  of  December,  a  commission  of  bankrupt 
having  issued  against  Sikes  and  Co.,  and  their  assignees 
having  declined  to  deliver  the  bill  to  Frere  and  Co.,  a 
petition  was  presented  by  Frere  and  Co.  to  compel  the 
delivery  of  the  bill ;  and  upon  the  hearing  of  that  petition 
the  Vice  Chancellor  (Sir  John  Leach)  ordered,  "  that  it 
should  be  referred  to  the  Master  to  enquire  whether  at 
the  date  of  the  commission  against  Sikes  and  Co.  the 
bill  for  1000/.  was,  by  the  consent  of  the  owners,  in  the 
possession,  order,  and  disposition  of  the  bankrupts.'' 

From  this  order  the  present  appeal  was  presented. 

Mr.  Knight  and  Mr.  Montagu  for  the  petition : — 

The  law  as  to  short  bills  is  clearly  established.  This 
case  is  the  same  as  Zinck  v.  WalkeTy  2  Blacks.  1154. 

With  respect  to  the  reference  to  the  Master,  as  all 
the  facts  are  agreed  upon,  there  can  be  no  necessiQ^ 
for  a  reference  :  in  such  a  case,  it  is  for  the  Court,  and 
not  for  the  Master,  to  decide  upon  the  law. 

Mr.  Home  and  Mr.  Base  contrd : — 

It  is  settled,  in  a  varie^  of  cases,  that  discounted  UUs 
pass  to  the  assignees.  The  only  question  is,  whether 
these  bills  were  discounted  by  the  permission  of  the 
owner,  and  that  they  were  so  discounted  is  obvious,  from 
the  terms  of  the  agreement  between  Frere  and  Co.  and 
Sikes  and  Co. 
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Mr.  KfUffht  in  reply :—  '  *^ 

Whether  the  bill  was  so  discounted  as  to  change  the      ^ 
property  with  consent  of  the   petitioners  is    the   real    and 
question,   and  not    merely  whether  the   bill    was  dis-  ^"  ^^ 
counted.     Without  enquiry  as  to  the  propriety  or  im-   Sices 
propriety  of  discounting  the  bill,  under   the  particular 
circumstances  in  which  the  house  was  placed,  the  actual 
discount  of  the  bill  cannot  be  severed  from  the  permission 
to  discount,  in  which  the  right  originated ;  but  this  was 
a  qualified  permission,  the  terms  of  the  agreement  being, 
*<  that  the  said  firm  of  Sikes  and  Co.  should  be  at  liberty 
from  time  to  time  to  discount  such  and  so  many  only  of 
the  said  trade  bills,  from  time  to  time  remaining  in  their 
hands,  as  should  be  necessary  to  meet  and  cover  the 
amount  of  the  bills,  notes,  and   acceptances  of  Firere 
and  Co.  for  the  time  being,  in  course  of  immediate 
payment.** 

Now  this  qualified  permission  does  not  divest  tlie 
proprietor  of  his  bill.  This  was  the  very  question 
in  ex  parte  the  Z^eeds  Bank,  1  Bose^  254.  The  Lord 
Chancellor  says :  <^  The  case  of  the  Ijeeds  Bank  is  dis- 
tinguishable from  that  of  the  other  banks  in  this  circum- 
stance; the  Leeds  Bank  did  authorize  the  house  of 
Boldero  and  Co.  to  discount  undue  bills,  to  reduce  the 
cash  balance  when  they  should  be  in  advance.  Unless 
distinguishable  by  this  circumstance,  the  cases  are  the 
same :  there  is  the  same  distinction  between  the  legal 
power  of  the  parties  over  the  papers  remitted,  and  the 
contracted  power." 


<<  The  permission  to  discount,  in  this  case,  is  limited 
by  the  purpose  for  which  it  is  given,  t.  e.  to  reduce  the 
cash  balance ;  can  it  make  any  difference  whether,  as  in 

T  2 
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1829.        the  last  case,  the  permission  be  special,  and  limited  to 

an  express  sum,  or  to  so  much  as  will  meet  the  cash 

Frebe        advance,  be   it  7,000/.  or  12,000/.?      Can    the   sums 

and  othenL     being  ascertained  or  not,  make  any  difference,  or  extend 

of  the  right  into  an  absolute  authority  ? 

Sixes  and  Co. 

^^  I  think  the  LeecTs  case  is  entitled  to  the  benefit  of  the 
principles  regulating  my  decisions  in  the  other  cases/'  (a) 

The  Lord  Chancellor  : — 

The  permission  to  discount  was,  by  the  terms  of  the 
agreement,  limited  to  the  pui*pose  for  which  the  bill  was 
remitted.;  and  Sykes  and  Company  ought  not  to  have 
received  or  discounted  the  bill  without  executing  the 
trust  reposed  in  them.  It  must,  therefore,  be  delivered 
up  to  the  petitioners ;  and  as  there  is  no  dispute  about 
the  facts,  the  order  of  reference  to  the  Master  appears 
to  me  to  be  unnecessary,  and  must  be  reversed.  (&} 

Ordered  accordingly. 


(a)  A.  Bod  Co.,  merchants  at  for  the  amount  by  the  assigneet 

Liverpool,   remitted    a   bill    to  of  A.  and  Co.,  as  money  received 

B.  and  Co.  in  London,  with  di-  to  their  use ;  and  that  B.  and  Co. 

rections  to  get  it  discounted,  and  could  not  set-off  a  debt  due  to 

apply  the  proceeds  in  a  particular  them  from  A.  and  Co.  Buchanan 

way,    B.  and   Co.  did  not  get  v.  Findlay,  9  B,4rC,  738. 

the  bill  discounted,  but  received  (b)  **  If  the  goods  or  bills  are 

the  money  when  it  became  due.  deposited  for  a  specific  objecb 

Before  that  time,  A.  and  Co.  had  and  the  bailee  will  not  perform 

stopped  payment,  and  desired  to  the  objeet,  he  must  return  them ; 

have  the  bill  returned  to  them,  the  property  of  the  bailor  is  not 

A  commission  of  bankrupt  having  divested  or  transferred  until  the 

been  issued  against  them  before  object  is  performed."    Judgment 

the  money  was  received  on  the  of   Lord   Tenlerden^    Buchanan 

bill  by  B.  and  Co: :    Held,  that  v.  F^ndlay,  9  B.,^a,  749. 
the  Ittcr  were  liable  to  be  sued 
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Ex  parte  FROWD.— In  the  matter  of  WHITE  and        L.  C. 

another.  Linc.  Inn, 

August  10, 

iVlR.  ^rot£?rf,  a  solicitor,  had  been  committed  by  the  a  solicitor* 
Commissioners,  for  refusing  to  produce  a  mortgage  deed  summoned  as  a 
of  the  bankrupt's  property,  deposited  with  him  by  his  missiooen,  un- 
client,   the  mortgagee  ;    and  a  writ  of  habeas  corpus  cfiel'w^sssi. 
having  been  obtained  (a)  —  ^  produce  a 

mortgage  deed 
ofthebank- 

The  Solicitxyr  General  and  Mr. Montagu  now  moved  "^^"l^.* 
that  he  should  be  discharged.  ^"^  ««*  deed, 

^  and  was  oom- 

^  ^  mitted  by  them 

With   reference   to   the   questions  raised,   the   only  for  not  answer- 
material  parts  of  the  warrant  were  as  follows :  tonlTf*  **^ 

Held,  that  the 

"  Q.  The  commissioners  having  decided,  upon  dis-  defe^veTn* 
cussion,  that  you  are  bound  to  produce  the  mortjraire  ^?''™'  «>d  that 

'  ^  ^        ^  /®  ®      the  commit- 

deed,  you  are  required  forthwith  to  produce  it ;  will  you  ment  ought  to 

^  ^  have  been  for 

do  so  r  not  producing. 

«  ^  No ;  I  decline  to  produce  it.  rlJul^T 

"  Which  said  answers  not  being  satisfactory  to  us,  the  produced 

major  part  of  the  said  commissioners,   these  are  there-!  scribed  in  the 

fore,  by  virtue  of  the  commission  and  the  statute  afore-  '^L^^?!^ 

^      J  summonSi  pr^ 

siud,  to  will  and  require  and  authorize  you,  &c.  to  take  riously  to  such 

summons  beincr 

into  custody  the  body  of  the  said  Edward  Frowd,  &c.,  signed  by  the 
and  him  there  safely  to  keep,  &c.  until  such  time  as  he 
shall  submit  himself  to  us  the  said  commissioners,  &c., 
and  full  answer  make  to  our  satisfaction  to  the  questions 
so  put  to  him  by  us  as  aforesaid." 

The  Lord  Chancellor  having  desired  to  look  at 
the  original   summons,   observed,    that  there  was  no 


commissioners. 


(a)  See  ex  parte  Beeiton,  ante,  page  S44. 

t3 


270  CASES  IN  BANKRUPTCY. 

1829.        requisition  to  produce  the  mortgage  deed  in  the  body  of 

the  summons ;  there  was  only  a  notice  to  produce  it,  in- 

Frowd.       serted  after  the  signatures  of  the  commissioners,  which 
I  n  the  matter  njg^t  have  been  added  at  any  time ;  and  his  Lordship  said, 
White        that  although  the  ordinary  practice  might  be  otherwise, 
and  another,    j^^  thought  the  commissioners  should  be  careful  to  have 
required^be     ^^®  description  of  the  documents,  required  to  be  pro- 
produced  should  duced,  inserted  in  the  body  of  the  summons,  previously 

be  described  in  .... 

the  body  of  Uie    to  their  signing  it. 

summons,  pre- 
viously to  such 

dgneTfay  the  ^       'The  Solicitor  Creneral  and  Mr.  Moniagti  then  objected, 
commisaoners.    tliat  the  warrant  of  commitment  was,  upon  the  face  of 

it,  formally  and  substantially  defective,  as  it  appeared  that 
the  witness  was  committed  for  not  answering  to  the 
satisfaction  of  the  commissioners,  instead  of  for  not 
producing  the  mortgage  deed,  as  required  by  the 
summons^  and  by  the  commissioners  in  their  examination. 
The  conclusion  was  not  warranted  by  the  premises. 

Mr.  Hose  and  Mr.  Macarthur  contra: — 

The  warrant  would  have  been  more  correct  in  form 
had  the  commitment  been  distinctly  and  in  terms  for 
not  producing,  but,  upon  the  authority  of  Lord  EUotCs 
decision  in  Dale  and  Hardy's  case,  Mont.  An.  Dig. 
p.  185.,  it  is  not  substantially  bad.  There  the  witness 
having  refused  to  produce  his  books,  or  a  copy  to  refresh 
his  memory,  so  that  he  might  be  enabled  to  answer  such 
questions  as  without  reference  to  his  books  he  could 
not  answer^  was  committed  for  not  answering  to  the 
satisfaction  of  the  commissioners,  and  the  Lord 
Chancellor  refused  to  discharge  him.  (a) 


{a)  See  Dale  &  Uardif\  Case,  note,  poU,  page  S71. 
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Here,  if  the  witness  had  produced  the  mortgage  deed^ 
according  to  the  summons,  he  might  have  been  enabled 
to  answer  fully  and  satisfactorily  the  questions  put  to  him. 

The  Lord  Chancellor  : — 

The  cases  are  (distinguishable.  From  the  examination 
of  Dakj  it  appears  that  he  would  have  been  able  to 
answer  the  questions  more  correctly  if  he  had  referred 
to  his  books,  but  he  refused  to  produce  such  books  to 
refresh  his  memory,  and  was,  therefore,  unable  to  answer 
the  questions  in  a  satisfactory  manner.  This  was  tanta*- 
mount  to  a  refus^  to  answer.  But  here  no  questions 
were  put  to  Mr.  Frowd  respecting  the  contents  of  the 
mortgage  deed  ;  and  a  reference  to  the  deed  could  not, 
therefore,  have  enabled  him  to  answer  more  satisfactorily. 
I  am  clearly  of  opinion,  that  the  conclusion  of  the  warrant 
is  not  warranted  by  the  premises,  and  that  it  is  defective 
in  form.  Mr.  Frowd  is  entitled  to  his  discharge. 

Ordered  accordingly,  (a) 


1829. 

Eg  parte 

Feowd. 

In  the  matter 

of 

White 

and  another. 


(a)  In  the  matter  ofDALE  and  HARDY.  (6) 
THE  bankrupt's  father  was  examined  as  follows:-— 

Q.  Where  is  the  stock-book  made  when  you  dissolved  with 
Matthew  Hardy,  and  why  did  you  not  bring  it  here>  agreeably 
to  your  summons  ? 

A.  I  have  brought  the  amount  upon  oath,  and  I  say  that  my 
word  upon  oath  is  as  good  as  any  man's  writing. 


{h)  Montagues  Annual  Digest,    Mr.  JBeamet^  Treatise  on  Com- 
p.  1 85.  mitments  in  Bankruptcy,  page  40. 

(c)  See  1  G.  4-  J.  596,  and 

T  4 


L.C. 

Jan.  23, 

1822. 

If  a  witness 
reftue  to  pro- 
duce his  books, 
or  a  copy  to 
refiresh  his  me- 
mory, so  that  he 
may  be  enabled 
to  answer  such 
questions  as, 
without  refer- 
ence to  his 
books,  he  cannot 
answer,  he  may 
be  committed 
§or  not  answer- 
ing satisfiM- 
toniy.  (c) 
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V.  C.  Ex  parte  HILLS.— In  the  matter  of  HILLS. 

Linc.Inn, 
Aug.  11,       1  HE  bankrupt  prayed  by  this  petition  that  the  com- 

iS^^'  mission  might  be  superseded,  on  the  ground  that  the 
not  a  competent  trading,  upon  which  the  commissioners  adjudicated,  had 
portTcom^  been  proved  by  a  shopman,  who  was  a  creditor  at  the 
sion  of  bMik-      ^^^  ^f  j^jg  examination  before  the  commissioners.    The 

rupt ;  but  where 

the  a4iudication  petition  was  supported  by  affidavits  of  the  bankrupt 
upon  ^  evi-  and  of  the  shopman,  that  the  latter  had  been  an  appren- 
denceof « shop-  ^^  ^  ^j^^  bankrupt;  that  the  term  of  his  apprenticeship 
though  a  credi-  had  expired ;  that  he  had  been  then  engaged  as  a  shop- 
at  the  time  of  man  at  the  rate  of  2i  10«.  per  month ;  and  that  at  the 
*i!'f^*"l'*°°'  time  of  his  examination  there  was  due  to  hhn  the  sum 

that  be  had  no 

daim  against       of  17/.  10*. 

the  bankrupt, 

the  Court  refused  to  supersede  the  commission. 

Semble,  that  if  the  objection  be  not  taken  before  the  commissioners,  at  the  time  of  the 
examination,  it  cannot  afterwards  be  urged  as  an  objection  to  the  commission. 

Q:  Why  have  you  not  brought  the  stock-book  here  ? 

^.  I  have  assigned  the  reasons,  and  I  persist  in  them. 

Q,  Could  you  not  answer  the  questions  more  satisractorily 
if  the  stock-book  were  now  before  you  ? 

A,  I  refreshed  my  memory  by  looking  at  the  stock-book. 

Q.  What  were  the  amount  of  debts  owing  to  Dale  and 
Hardy  at  the  time  of  the  dissolution  ? 

A.  I  cannot  separate  the  stock  from  the  debts;  but  the 
book  debts  and  the  stock  together  amounted  to  13,000/.  or 
14,000/. 

Q.  What  did  Dale  and  Hardy  owe  at  that  time  ? 

A,  I  am  speaking  as  near  as  I  can  with  respect  to  the  stock 
and  the  book  debts,  which  is  to  the  amount  of  from  13,000/. 
to  14,000/.     I  cannot  tell  what  debts  we  owed. 

Q,  Wj)y  did  you  not  bring  with  you  the  books  which  you 
were  required  to  bring,  by  the  different  summonses  which  you 
have  had  ? 

A,  And  would  they  believe  my  books  ?  I  have  told  you 
that  my  word  upon  oath  is  equal  to  any  book  which  I  ever 
had  in  my  possession. 
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From  the  proceedings,  it  appeared  that  the  witness        1829. 

was  described  in  his  deposition  as  the  apprentice  of  the         -^— 

bankrupt ;  and  it  was  further  stated,  on  affidavit,  by  the         Hills. 

solicitor  to  the  commission,  and  his  clerk,  that,  before  the  ^"  ^^^  matter 

of 
witness  was  sworn  to  the  truth  of  the  deposition,  he        Hills. 

had,  in  answer  to  questions  put  to  him  by  the  solicitor 
and  the  commissioners,  stated,  that  he  was  not  a  cre- 
ditor of  the  bankrupt,  that  he  did  not  consider  himself 
entitled  to  any  thing,  and  should  not  make  any  claim. 

Mr.  Base,  for  the  petition,  submitted,  that  the  trading 
having  been  proved  by  a  person  who  was  a  creditor,  and 
therefore,  an  incompetent  witness,  the  commission  must 
be  superseded. 

Q.  Then  what  amount  of  debts  did  Dale  and  Hardy  owe  at 
the  time  of  the  dissolution  of  their  partnership  ? 

A.  That  I  have  not  separated  ;  but  I  can  tell  by  looking. 

Q.  Then  what  do  you  mean  by  stating,  that  your  oath  is  as 
good  as  your  books  —  that  you  have  refreshed  your  memory 
from  the  stock-book,  and  yet  have  not  brought  it  in  pursuance 
of  your  summons  ? 

^.  Well,  I  say  that  it  is  under  my  care ;  and  I  will  keep  it 
for  my  own  amusement,  and  hand  it  down  to  posterity. 

Q.  Can  you  answer  the  questions  which  have  been  asked 
you  more  satisfactorily,  and  particularly  that  in  respect  of  the 
debts  owing  by  Dale  and  Hardy  at  the  time  of  last  taking  the 
stock  of  that  firm  ;  and  do  you  wish,  for  the  purpose  of  more 
correctly  answering  such  questions,  to  be  again  allowed  to 
refer  to  your  books,  and  refresh  your  memory ;  and  if  you 
have  time  allowed  for  that  purpose,  will  you  do  so  ;  and  will 
you  also  brii^g  your  books  relating  to  the  concern  of  Dale  and 
Hardy^  and  particularly  the  stock-book  made  at  the  time  of 
the  dissolution,  for  the  purpose  of  enabling  you  to  answer 
more  satisfactorily  and  correctly  such  questions  as  shall  be  put 
to  you  by  the  commissioners  ? 

A,  I  can  and  will  answer  the  questions  more  satisfactorily, 
and  particularly  that  relating  to  the  debts  owing  by  Dale  and 
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1829.  Mr.  Home  and  Mr.  Ellison,  contrd : — 

Ex  parte  It  is  an  invariable  rule  with  commissioners  of  bank- 

In  the^atter  ^"P^   ^^  inquire  of  the  witnesses   to  the  trading  and 

of  

Hills. 

Hardyy  at  the  time  of  taking  the  last  stock  of  that  firm*  1  do 
wish  to  liave  further  time  allowed  for  the  purpose  of  refreshing 
my  memory  ;  and  if  I  have  further  time  allowed  to  refresh  my 
memory  by  the  books,  I  will  do  so  ;  but  as  to  producing  my 
books  mentioned,  or  my  stock-book,  for  the  purpose  of  better 
answering,  that  I  will  never  do.  I  will  do  any  thing  that  is 
legal  and  right ;  I  will  do  any  thing  that  the  law  will  allow  to 
be  just. 

Q.  Will  you  then  either  produce  the  books  in  your  pos- 
session relating  to  the  concern  of  Dale  and  Hardy ^  or  full 
copies  of  such  books^  for  the  purpose  of  refreshing  your 
memory,  so  that  you  may  be  enabled  to  answer  to  the  com- 
missioners all  such  questions  as  you  may  not  be  able  to 
answer  without  such  books  or  such  copies  ? 

A.  1  will  not,  I  say  I  will  not,  until  this  commission  is 
established  by  a  higher  tribunal  than  this. 

Q.  Have  you  any  other  answers  to  give  to  the  questions 
that  have  been  put  to  you,  or  any  explanation  of  those  answers 
which  you  have  given  ? 

A.  I  cannot  pretend  to  keep  it  in  my  memory  ;  but,  so  &r 
as  I  have  signed,  it  is  all  right. 

Which  said  several  answers  of  the  said  John  Dale  to  the 
said  several  questions  so  propounded  to  him  as  aforesaid  not 
being  satisfactory  to  us,  the  said  commissioners,  these  are 
therefore  to  will,  require,  and  authorize  you,  immediately 
upon  receipt  hereof,  to  arrest  and  take  into  your  custody  the 
body  of  the  said  John  Dale^  and  him  safely  convey,  &c. 

Mr.  Dale  was  brought  up  by  habeas  corpus  before  the  Lord 
Chancellor  (Lord  Eldon). 

Mr.  j^gar  and  Mr.  Parker,  to  support  the  commitment. 

The  Lord  Chancellor  refused  to  discharge  him. 


V 
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act  of  bankruptcy,  whether  they  are  creditors  or  not.  1829. 
In  this  case,  the  witness  stated  that  he  was  not  a  ere-  j^  ^ 
ditor,  and  had  no  claim  to  make;  and  his  evidence  Hills. 
cannot  now  be  received  in  contradiction  of  his  former  ^^ 

testimony.  But  even  if  it  be  admitted  that  the  party  Hilm. 
was,  at  the  time  of  his  examination,  entitled  to  make 
some  claim  for  wages,  the  Court  cannot  now  interfere  to 
supersede  the  commission.  In  Montagu  and  Gregg's 
Digest  of  the  Bankrupt  Laws,  page  81,  it  is  stated,  on 
die  authority  of  ex  parte  Lane,  (December  1806,)  and 
die  King  v.  BiMock^  1  Taunt.  78,  that  although  the  act 
of  bankruptry  ought  not  to  be  proved  by  a  creditor,  if 
the  objection  is  not  taken  before  the  commissioners  at 
the  first  meeting,  it  cannot  be  afterwards  urged,  either 
in  a  civil  or  criminal  proceeding,  as  an  objection  to  the 
commission.  In  BuUocKs  case,  the  argument  arose 
upon  an  all^ation  in  the  indictment^  ^<  that  the  prisoner 
was  in  due  manner  found  and  declared  bankrupt.'' 
It  was  objected  by  Mr.  Hohoyd^  for  the  prisoner,  that 
the  all^ation  was  not  supported,  because  the  witness,  on 
whose  testimony  the  prisoner  was  declared  bankrupt, 
was  a  creditor,  and,  therefore,  not  such  a  witness,  at  the 
time  when  he  gave  his  evidence  before  the  commis- 
sioners, as  could  have  been  received  in  a  court  of  law ; 
and  that  if  he  was  not  a  competent  witness,  the  prisoner 
was  not,  "  upon  good  proof  found,"  nor  "  duly  declared,'* 
a  bankrupt  He  further  urged,  that  the  bankrupt 
statutes  made  the  evidence  of  the  creditors  competent 
only  for  the  purpose  of  dividing  the  property  among 
Aemselves ;  not  competent  to  subject  any  persons  to  a 
criminal  jurisdiction ;  and  that,  in  order  to  do  that,  the 
same  evidence  must  be  necessary  as  in  all  other  cases. 
But  Lord  EUenboroughj  C.  J.,  observed :  <<  The  statute 
enables  the  commissioners  to  examine  all  persons ;"  and 
Mansfield^  C.  J.,  added :  ^^  It  never  yet  was  asked,  on  a 
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1829.        trial  at  law,  founded  on  a  bankruptcy,  upon  what  evi- 

-,         ,       dence  the  commissioners  declared  the  man  a  bankrupt/' 
Ex  parte  * 

Hills.  In  ex  parte  Osborne^  1  Rose^  387,  and  2  Ves.  fr  B.  177, 
"  '  ®^™^"®'  Lord  Eldon  certainly  stated,  that  a  creditor  is  an  incom* 

Hills.  petent  witness  to  prove  the  act  of  bankruptcy ;  but  in 
that  case  the  commission  was  superseded,  on  the  ground 
that  no  act  of  bankruptcy  had  been  committed;  and 
Lord  Eldon  never  intimated,  that  if  a  creditor  happened 
to  be  examined  by  the  commissioners,  he  would,  there- 
fore, supersede  the  commission. 

All  objections  to  the  competency  of  a  witness  must  be 
taken,  at  first,  on  the  voire  dire,  (a)  In  Turner  v.  Pecaie^ 
1  T.  iZ.  717,  an  objection  to  the  competency  of  witnesses, 
discovered  after  a  trial,  was  held  not  to  be  a  sufficient 
ground  of  itself  for  granting  a  new  trial ;  and  Mr.  Justice 
BuUer  said :  <^  There  has  been  no  instance  of  this  Court's 
granting  a  new  trial,  on  an  allegation  that  some  of  the 
witnesses  examined  were  interested;  and  I  should  be 
very  sorry  to  make  the  first  precedent.  Anciently,  no 
doubt,  the  rule  was,  that  if  there  were  any  objection  to 

the  competency  of  the  witness,  be  should  be  examined  on 

• 

the  voire  dire  ;  and  it  was  too  late  after  he  was  sworn  in 
chief.  In  later  times,  that  rule  has  been  a  little  relaxed ; 
but  the  reason  of  doing  so  must  be  remembered.  (6)  It 
is  not  that  the  rule  is  done  away,  or  that  it  lets  in  objec- 
tions which  would  otherwise  have  been  shut  out :  it  has 
been  done  principally  for  the  convenience  of  the  Court; 
and  it  is  for  the  furtherance  of  justice.  The  examination 
of  a  witness,  to  discover  whether  he  be  interested  or  not, 
is  frequently  to  the  same  effect  as  his  examination  in 


(a)  Lord  Lovat^n  Case,  9  State    1  Wightwick,  64 ;  Stone  v.  Biadk- 
Tr.  639. 646.  704.  bum,  1  Eip,  57 ;  HoweU  V.  Lock, 

{h)  See  Pcrigal  v.  Nichdiony    i  Camp.  14. 
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chief:  so  that  it  saves  time,  and  is  more  convenient,  to        1829. 
let  him  be  sworn  in  chief  in  the  first  instance;  and  in      „ 

JSx  parte 
case  it  should  turn  out  that  he  is  interested,  it  is  then        Hills. 

time  enough  to  take  the  objection.     But  there  never  has  ^^  the^  matter 
yet  been  a  case  in  which  the  party  has  been  permitted,'        Hills. 
after  trial,  to  avail  himself  of  any  objection  which  was 
not  made  at  the  time  of  the  examination." 

The  ViCE-CnANCELLOR : — 

That  is  where  the  objection  was  not  made  at  the 
time;  but  here  the  analogy  fails,  because,  before  the 
commissioners,  there  was  no  person  to  take  the  objection. 

For  the  respondents :  — 

The  commissioners  made  the  inquiry  necessary  to 
ascertain,  whether  there  was  any  objection  to  the  com- 
petency of  the  witness,  and  the  answer  satisfied  them  that 
there  was  not.  The  party  examined  cannot  now  be  per- 
mitted to  say  that  he  was  a  creditor,  and,  therefore, 
incompetent. 

Mr.  Rose  in  reply :  — 

Supposing  it  to  be  true  that  the  inquiry  was  made, 
and  that  the  answer  stated  was  given  by  the  witness, 
stiU  the  bankrupt  \s  not  bound  by  it,  because  he  was  not 
present  at  the  examination.  Mr.  Christian  has,  in  a 
very  learned  note^  expressed  his  doubts  whether  a  cre- 
ditor ought  to  be  examined ;  and  Lord  Eldon^  not  only 
in  ex  parte  Osborne^  but  subsequently  in  ex  parte  Maikin, 
2  Rosej  27 J  ex  parte  Harcaurt^  2  Rose,  203,  and  in  many 
other  cases,  expressed  his  decided  opinion  that  a  creditor 
ought  not  to  be  examined,  and  that  he  is  not  a  compe- 
tent witness.  Here  the  party  was  described  as  the 
apprentice  of  the  bankrupt ;  and  the  commissioners  knew 
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1829.        that  under  the  late  act  (6  Geo.  4.  c  16.  &  49.)  an  ap« 

prentice  is  entitled  to  prove  in  rei^peet  of  his  apprentice 

Hills.        fee,  which  was,  of  itself,  sufficient  to  have  put  them  on 
In  the  matter  ^^^  g^^d. 

Hills. 

The  Vice-Chancellor  :  — 

The  authorities  which  have  been  cited  shew,  that  a 
creditor  is  not  a  competent  witness  to  support  a  conmiis- 
sion  of  bankrupt ;  but  no  case  has  been  mentioned,  in 
which  it  has  ever  been  held  that  a  commission  should  be 
superseded,  because  a  witness  has  been  examined  by  tb^ 
commissioners,  who  is  discovered,  subsequently  to  the 
adjudication,  to  have  been  a  creditor  at  the  time  of  his 
examination.  In  a  solemn  decision  of  the  Judges  in  the 
case  of  the  King  v.  Bullocks  it  seems  that  the  circum- 
stance of  tlie  commissioners  having  declared  the  bank- 
rupt to  be  such,  on  the  evidence  of  a  creditor,  was  not 
considered  a  fatal  objection  to  tlie  commission ;  and  it 
must  be  observed,  that  if  Lord  Eldon  had  thought  dif- 
ferently, he  would  hardly  have  failed  to  intimate  his 
opinion,  on  some  of  the  numerous  occasions  when  this 
case  was  brought  under  his  notice.  Upon  the  evidence 
now  before  me,  it  appears  to  be  clear  that  the  witness 
was  asked  whether  he  was  a  creditor,  and  replied  that  he 
was  not;  that  he  did  not  consider  himself  entitled  to 
any  thing,  and  did  not  intend  to  prefer  any  claim.  I  am 
of  opinion,  that  after  a  witness  has  been  so  interrogated, 
and  has  so  answered,  it  would  afford  a  most  dangerous 
precedent  to  supersede  the  commission;  and  that  no 
ground,  either  in  fact  or  in  law,  has  been  laid  for  the 
application. 

Petition  dismissed:  Respondents  costs  out  of  the 
estate. 
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Ex  parte  BAKER.— In  the  matter  of  DANN  and  L.  C. 

others.  ^^^c.  Inn, 

Aug.  11, 

1  HIS  was  an  application  that  the  Lord  Chancellor  ^ 

*  *  ^  ^  Inere  u  no 

wordd  rehear  a  petition  of  appeal  from  the  Vice  Chan-  settled  rule  of 
cellor,  which  petition  had  been  previously  heard  by  Lord  prevent  the 
Eldon,  and  the  order  of  the  Vice  Chancellor  reversed.       LordChanceUor 

from  rehearing 
a  petition  of 

The  SoUcUar  General  and  Mr.  Bickersteth  objected,  fPPf*^  ^ 

bankruptcy. 

that  it  was  against  the  ordinary  practice  for  the  Lord 
Chancellor  to  rehear  a  petition  of  appeal  in  bankruptcy. 

Mr.  Montagu  and  Mr.  Beames  for  the  petition : — 

In  ex  parte  Mqffey,  19  Ves.  467,  Lord  JB&fon  expressly 
determined  that  an  application  to  rehear  his  own  decision 
might  be  entertained ;  and  such  has  been  the  constant 
practice  of  the  Court. 

The  Lord  Chancellor  : — 

These  applications  appear  to  me  to  be  objectionable, 
and  the  practice  to  require  regulation ;  but  I  cannot,  con- 
sistently with  the  course  recognized  and  pursued  by  my 
predecessors^  now  refuse  to  rehear  this  case. 
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V.C. 

LiNc.  Inn, 

Aug.  12, 

1829. 

The  petition 
of  three  cre- 
ditors for  an 
order  to  prove 
three  distinct 
debts  held  to 
be  multifiurious. 
The  Court  will 
not  permit  the 
claims  of  dif. 
ferent  persons 
to  be  united  in 
the  same 
petition. 


Ex   parte    SAER.  —  In    the   matter    of  SAER 

and  others. 

1  HIS  was  the  joint  petition  of  tliree  creditors,  praying 
for  an  order  to  prove  three  distinct  debts,  which  had 
been  rejected  by  the  commissioners. 

Mr. Knight: — The  petition  is  multifarious.  Three 
different  cases  are  stated,  which  it  may  be  requisite  for 
the  assignees  to  answer  separately.  Much  unnecessary 
expense  and  great  inconvenience  would  be  occasioned  by 
permitting  the  joinder,  in  one  petition,  of  distinct  causes 
of  complaint.  In  ex-parte  ColeSj  Buck^  256,  the  petition 
sought  to  expunge  proofs  made  by  various  creditors,  upon 
the  different  grounds  of  usury  and  gambling,  and  it  was 
dismissed  as  multifarious. 


Mr.  Bjose  and  Mr.  J.  Russell  for  tlie  petitioners : — The 
case  cited  is  the  only  one  in  which  a  similar  objection  has 
been  entertained  by  the  Court ;  and  from  the  particular 
circumstances  of  that  case,  and  th^  fact  that  the  petition 
was  presented,  at  the  instance  of  the  bankrupt,  the 
decision  has  never  been  considered  as  establishing  any 
general  rule.  In  principle,  there  seems  no  objection  to 
the  joinder  of  several  creditors  as  petitioners. 


The  Vice  Chancellor  : — 

This  case  is  the  converse  of  ex  parte  Coles  ;  but  the 
principle  applies  as  strongly.  There  would  be  great 
practical  inconvenience  in  uniting  many  claims  in  one 
petition.  Let  the  petition  be  dismissed  with  costs  q&  to 
two  of  the  debts,  and  stand  over  until  the  next  day  of 

11 
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petitions  as  to  the  other  debt,  that  the  assignees  may        1829. 

have   an  opportunity  of  answering  the  petition   as   to 

that  debt.  Saer. 

In  the  matter 
of 

Ordered  accordingly.  Sake 

and  otben . 


Ex  parte  CROWE.— In  the  matter  of  WHARTON.        V.  C. 

Ling.  Ink, 

1  HE  petition  prayed  that  the  Court  would  order  the        !o!^q 
personal  representative  of  a  deceased  assignee,  to  account  rj^^  court* 
for  the  i)ersona]  estate-of  the  bankrupt  in  his  hands.         silting  in  bank- 

*  ruptcy/  has  no 

jurisdiction  to 

Mr.  Loraine  for  the  petition.  S^l^^ 

sentatiTe  of  a 

Mr.  TresJave  contra  : — The  Court  has  no  jurisdiction^  deceased 
ex  parte  fFackerbath,  2  G.  8f  J.  151.     What   is  a^ed  I^S^forthe 
by  this  petiiiou  cannot  be  effected   without  a  general  JJ^J^*?!^**. 
account  of  all  the  assets  of  the  deceased  assignee,  and  in  his  hands, 
such  an  account  cannot  be  taken  in  bankruptcy. 

Mr.  Loraine : — In  ex  parte  Lane,   1  AtA.  90.,  Lord 
Hardwicke  appears  to  have  made  such  an  order. 


ITie  Vice  Chancellor:  — 

I  am  of  opinion  that  I  have  no  jurisdiction,  sitting  in 
bankruptcy,  to  make  the  order  which  is  now  asked  for. 
The  case  cited  from  Atkins  is  too  vague  to  be  acted  upon 
by  the  Court. 

Vol.  III.  u 
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1829.  A  note  of  a  judgment  of  Lord  Eldoris  on  this  subject 

has  been  communicated  to  me  from  the  bankrupt  office- 

Crowe.  It  was  written  on  a  petition  in  the  matter  of  Abbey ^  and 
In  the  matter  b^ars  date  February  8th,  1826.  It  is  as  follows :  "  In 
Whabton.  this  case,  as  I  understand  it,  upon  reading  it  again,  the 
assignee  of  a  bankrupt  dies,  and  the  property  which,  in 
tlie  course  of  that  bankruptcy,  had  been  assigned  to  him, 
was  invested,  as  the  papers  represent,  in  the  name  of  one 
of  the  present  bankrupts,  as  personal  representative  of 
such  deceased  assignee,  viz.  in  the  bankrupt  now  sought 
to  be  committed  for  not  executing  an  assignment  of  that 
property  to  new  assignees.  But  upon  considering  this 
matter,  I  wish  the  secretary  of  bankrupts  to  see  if  he 
can  find  any  instance  of  an  assignee's  personal  represen- 
tative being  compelled  by  order,  upon  a  petitkxi  m 
bankruptcy,  to  assign  the  estate  which  he  has  in  the  cha- 
racter of  personal  representative  of  a  deceased  assignee. 
In  this  case  an  order  is  made  upon  all  necessary 
parties ;  but  is  that  done  in  practice,  where  necessaiy 
parties  have  no  demands  against  the  estate  ?  or  are  not, 
in  practice,  bills  thought  necessary  in  such  cases  ?  It  is 
true,  that  in  this  case  the  personal  representative  is  a 
bankrupt ;  but  imder  a  commission  of  this  date,  could 
any  bankrupt  be  compelled  to  execute  an  assignment  ? 
and  if  not,  would  his  becoming  a  personal  representative 
impose  an  obligation  on  him  to  be  enforced  by  petition 
to  do  so  ?"  It  appears  that  the  order  was  ultimately 
refused  by  Lord  Eldon, 

Mr.  Laraine  inquired  if  Mr.  JVeshve  would  admit 
assets,  and  submitted  that  in  that  case  the  order  might 
be  made. 

I  

Mr.  TYeshve  declined  to  admit  assets. 
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Tbe  ViGX  Cbakgbixok  :  —  1829. 

I  think  the  admission  would  make  no  difference ;  and      Ex  parte 

that,  even  with  such  an  admission,  the  order  could  not  ,    S* ^^"l. 
^  'In  the  matter 

be  made,  (a)  of 

Wbartok. 

Petition  dismissed  with  costs. 


Ex  parte  POWELL.— In  the  matter  of  PRODGERS.        V.  C. 

Ling.  Inn, 

T  .   .  August  IS, 

IN  the  month  of  December  1824,  a  commission  was        1829. 

issued  against  E.  Prodgers  ;  and,  on  the  25th  of  Dec.  1 825,   Under  a  com- 

a  diTidend  oiSs.in  the  pound  was  declared^  and  was  a.  a  divitod 

advertiaed  to  be  paid  to  the  creditors  (who  exceeded  ^^J[[^ 

two  thousand  in  number)  on  different  days,  from  the  advertised  to  be 

13th  of  February  to  the  4th  of  March  1826.     The  pay-  ditora  who  had 

ments  were  made  by  checks,  drawn  by  the  assignees  upon  ^y^iiy  ^^^ 

the  firm  of  Coleman  and  Wellings,  the  bankers  duly  ap-  «ppoinied  day* 

^    ^  ">r  pajrment,  B. 

pointed  under  the  commission.     On  the  4th  of  March,  and  c,  the 
the  assignees  having  ascertained  that  many  of  the  ere-  commission,  fn 
ditors  had  n^lected   to  apply,    extended  the  days  of  ^^°^  ***"*^  * 

o  *^*^  *^  *'  sum,  more  than 

payment  to  the  18th  of  the  same  month ;  and  in  pur-  sufficient  for  the 
suance  of  a  further  notice,  requesting  the  attendance  of  d?^dend,°hi!d*^ 
all  creditors  who  had  not  received  their  dividends,  the  *^."  '®^  ^^  ^* 

'  assignees,  stop- 

flssignees  met  £^in,  for  the  purpose  of  making  payments,  ped  payment, 
on  the  20th,  21st,  and  22d  days  of  March.  At  the  became  bank- 
expiration  of  this  time,  there  remained  in  the  hands  of  [Sa  i^n^rder  of 

dividend  is  to  be 
eoondered  at  a  separation,  from  the  bulk  of  the  estate,  of  the  sum  to  be  divided,  and  that 
the  unpaid  dividends  were  lying  in  tlie  hands  of  the  bankers,  at  the  risk  of  the  creditors 
vho  biid  neglaeted  to  apply  for  payment 


(a)  See  Saxton  v.  Davit,  I  Rose,  79 ;  18  Vet,  72. 

u  2 
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1829.        the  bankers,  Coleman  and  WeUings^  the  sum  of  4,096/. 
""~*"        applicable  to  the  payment  of  the  dividends  of  creditors 

Powell.       who  had  still  n^lected  to  apply. 
In  the  matter 
of 
PaoooEBs.  On  the  29th  of  March  1 826,  a  commission  of  bank- 

rupt was  issued  against  Coleman  and  Wellings.  Under 
this  commission,  the  assignees  of  ProdgerB  proved 
against  die  estate  of  Coleifian  and  Wellings^  the  sum  cS 
8,185/.  6^.  lie/.,  which  included  the  above  sum  of 
4,096/. ;  and  in  respect  of  tliis  latter  sum,  they  subse- 
quently received  from  the  estate  of  Coleman  and  WetUngSj 
a  dividend  of  4«.  in  the  pound,  amounting  to  819/.  14«. 
Under  these  circumstances,  the  assignees  of  Prodgers 
contended,  tliat  the  creditors  who  had  neglected  to  apply 
for  tlie  dividend  of  6«.  in  the  poimd,  declared  on  the 
24th  of  December  1825,  were  only  entitled,  between 
them,  to  the  said  sum  of  819/.  4«. ;  whilst,  on  the  other 
hand,  these  creditors  insisted  that  they  were  entitled  to 
be  paid,  out  of  the  general  estate  of  Prodgers^  the  full 
amount  of  the  dividend  of  6^.  in  the  pound. 

Tlie  present  petition  was  presented  by  the  assignees, 
in  order  to  obtain  the  opinion  of  the  Court  upon  these 
claims. 

Mr.  Rose  and  Mr.  Montagu  for  the  assignees :  — 

When  the  commissioners,  at  a  dividend  meeting,  have 
ascertained  how  much  in  the  pound  is  to  be  paid  to 
every  creditor  under  the  commission,  an  order  of  divi- 
dend is  made,  which  order  amounts  to  a  specific  appro- 
priation, for  the  benefit  of  each  creditor,  of  the  aliquot 
part  to  which  he  is  entitled.  The  creditor  has  then  a 
right  to  present  a  petition,  in  the  nature  of  an  action  for 
money  had  and  received,  for  the  share  ordered  to  be 
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paid  to  him.     Ex  parte  TVackerbath,  2  G.SfJ.  151;  ex        1839. 
parte  Grants   ante,   page  77.      Under    the   6  Geo.  4.         """• 
c.  16.  s.  102.  the  creditors  have  authority  to  select  the       Poi^ll. 
banker  to  the  commission.    It  is  clear,  therefore,  accord-  ^^  ^^^  matter 
ing  to  principle  and  on  authority,  that  after  the  order  of     Prodgers. 
dividend,  and  certainly  from  the  time  when  the  dividend 
was  in  the  course  of  payment,  the  money,  applicable  to 
the  payment  of  such  dividend,  was  lying  in  the  hands 
of  Coleman  and  JVellinffS,  at  the  risk  of  the  creditors 
entitled  to  receive  it.  Independently  of  this,  their  neglect 
would   be  alone   sufficient   to  fix   them  with  the  loss 
sustained. 


Mr.  Home  and  Mr.  Spurrier  cofUrd  .*-— 

The  bankers,  Cdleman  and  Wellings,  would  not  have 
paid  the  creditors,  except  by  order  of  the  assignees. 
They  knew  nothing  of  the  creditors  individually ;  they 
dealt  only  with  the  assignees,  in  their  character  of  as- 
signees, representing  the  general  body,  and  the  interests 
of  the  general  estate.  In  that  character  they  proved 
against  the  estate  of  Coleman  and  fVellings,  and  they 
have  treated  the  sum  of  4,096/L  so  as  to  shew  that  they 
considered  it  part  of  the  general  estate.  It  was  in  fact 
never  separated  from  the  bulk  of  the  estate ;  there  never 
was  any  appropriation  of  a  specific  sum  to  pay  the  divi- 
dend of  6s.  in  the  pound.  As  the  individual  creditors, 
therefore,  could  not  have  claimed  their  respective  shares 
of  the  sum  of  4,096/.  from  Coleman  and  WeUings,  it  is 
unreasonable  to  say  that  there  was  a  specific  appropri- 
ation of  that  sum  for  their  use,  and  tliat  it  was  lying  in 
the  banker's  hands  at  their  risk. 

Mr.  Bose. — It  will  not  be  forgotten,  that  the  bank- 
rupt's allowance  and  his  right  to  any  jsurplus  would  be 

u3 
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1839.       affected  by  the  payment  of  tliese  creditors  out  of  the 

general  estate,  and  this  affords  an  additional  objection  to 

Powell.       their  claims. 
In  the  matter 
of 

PRojoaERs.        The  Vice-chancellor  :  — - 

The  question  is  between  the  general  body  of  creditors, 
and  those  who  neglected  to  receive  their  dividends,  when 
they  were  in  the  course  of  payment.  It  may  be  true 
that  the  latter  could  not  have  brought  actions  against 
the  bankers  for  their  respective  shares,  but  still  they  had 
a  specific  right  to  die  property,  and  had  a  direct  remedy 
against  the  assignees.  Lord  EldofCs  language,  in  ex  parte 
Wackerbath,  warrants  a  conclusion,  that  he  considered 
an  order  of  dividend  as  a  separation,  from  the  bulk  of  the 
estate  of  the  sum  to  be  divided.  I  think  that  the  sum 
of  4,096/.  was  lying  in  the  hands  of  Coleman  and  Wei" 
lingSi  at  the  risk  of  the  creditors  entitled  to  divide  it  be* 
tween  them,  and  that  they  can  now  only  claim  the  amount 
of  dividend  which  the  assignees  have  received  from  the 
estate  of  Coleman  and  fVellings,  in  respect  of  that  sum. 

Ordered  accordingly :  Costs  of  all  parties  out  of  the 
estate. 
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Ex  parte  SURRIDGE.— In  the  matter  of  JOYNER.        V.  C. 

LiNC.  Inn, 

On  this  petition,  the  question  whether  a  bankrupt  was        Ymq 
entitled  to  claim  his  allowance  before  a  final  dividend  ^^  .    i  \ 

Tne  bankrupt 

had  been  made,  was  again  sulnnitted  to  the  Court.  is  not  entitled  to 

daim  his  allow- 
ance untU  after 

The  Vice  Chancellor,  after  referring  to  the  case  a  final  dividend 
of  ea;  parte  Davis,  ante,  page  36.,  and  what  he  had 
subsequently  stated  in  ex  parte  Minchin,  ante,  page  141., 
decided,  that,  according  to  the  authorities,  and  what 
appeared  to  be  the  uniform  practice  of  the  Court,  the 
bankrupt  could  not  claim  any  allowance  until  after 
a  final  dividaid  had  been  made,  because  before  that 
time,  and  so  long  as  other  creditors  were  at  liberty  to 
prove^  it  would  be  impossible  to  ascertain  correctly  to 
what  allowance  the  bankrupt  was  entided. 

Mr.  Swanston  for  the  petition. 

Mr.  Bickersteth  and  Mr.  Jacob  contrd* 


Ex  pane  BATTEN.— In  the  matter  of  HAM.  V.  C. 

Lino.  Inn, 
1  HIS  was  a  petition  to  supersede  a  commission  issued    ^u^ust  13, 
after  the  1st  of  September  1826,  on  the  ground  that  no        ^o««'* 
trading  subsequently  to  that  tune  had  been  proved.  ^SSS°^e 

6  Geo.  4.  0.16. 

Mr.  Whitmareh  for  the  petition :  —  supLedSi,  on 

the  ground  that 

The  bankrupt  act  of  the  6  Geo.  4.  c.  16.,  which  re*  there  was  no 
pealed  all  former  acts^  came  into  operation  on  the  1st  of  trading  subae- 

quenUy  to  the 
1st  of  Sept.  1825,  when  the  6  Geo.  4.  c.  16.  came  into  operation. 

u  4 
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1829.        September  1825.     In  Maggs  v.  Huniy  4  Bing.  212.)  the 
^  Court  of  Common  Pleas  decided  that  a  commission 

Mx  parte       .,-,  n  oi 

Batten.  issued  after  the  1st  of  September  1825  could  not  be 
In  the^  matter  supported  upon  an  act  of  bankruptcy  conunitted  in  the 
Ham.  month  of  July  preceding  (a) ;  and  in  a  recent  case^ 
the  Court  of  King's  Bench  determined  that  a  com- 
mission issued  since  the  1st  of  September  1825  could 
not  be  supported  by  evidence  of  a  trading  previously  to 
that  time.  (6) 

Mr.  Ellison  conird. 

The  Vice  Chancellor  :  — 

Lord  Tenterden  has  expressed  a  very  strong  opinion 
that  proof  of  trading,  since  the  new  act  came  into 
operation,  is  essential.  The  words  of  the  statute  are 
too  strong  to  admit  of  any  other  construction.  Whatever 
may  be  the  inconvenience,  therefore,  I  am  bound  to  direct 
a  supersedeas. 

Ordered  accordingly. 


(a)  The  same  point  was  de-  port  the  comraistion.    It  if  ccr- 

cided   by  the  Court  of  King's  tainly  very  unfortunate^  that  a 

Bench,  in  the  cases  of  Hewion  statute  of  so  much  importance 

T.  Heard^  and  Palmer  ▼.  Moore^  should  have  been  framed  with 

9  B.4r  C.  754.  so  little  attention  to  the  €00- 

{b)  Surteet  ▼.  EUuony  9B,4rC.  sequence  of  some  of  its  provi- 

750.    In  giving  judgment.  Lord  siont.     It  is  said,  that  the  last 

Tenterden  said :  **  We  are  to  look  will  of  a  party  is  to  be  finpomw 

at  the  statute  6  G.  4.  c.  16.  as  if  it  ably  construed,  because  the  tes- 

werc  the  first  that  had  ever  been  tator  is  mops  contiln.     That  we 

passed  on  the  subject  of  bank-  cannot  say  of  the  legislature;  bof 

ruptcy ;  and  so  considering  it»  we  we  may  say  that  it  is  * 

cannot  possibly  say  that   there  ta^  ope$  mops,*  " 
vas  any  sufficient  trading  to  sup- 
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Ex  parte  GRANGER  and  another.— In  the  matter  of       V.  C. 

CHAMBERS.  Linc.  Inn, 

August  14, 

1  HIS  was  the  petition  of  two  creditors,  praying  that  a        lo^9. 
copy  of  the  assignees'  accounts  might  be  prepared  and  ^^  entiU^* 
delivered  to  them  at  their  own  expence.  *®  "PP'y  *^ 

^  the  Court  for 

an  order,  to  bare 

Mr.  Knight  and  Mr.  Stvanstm  for  the  petition.  ^Spe^  ^ 

counts  delivered 

Mr.  Bose,  contra^  objected  that  such  an  application  was  ^^e  endtled   ^^ 
unprecedented ;  and  that  from  the  terms  of  the  6  Geo.  4.  "°^*''  *?®    , 

r  '  ^  6  Geo.  4.  c  16. 

c.  16.  s.  101.  it  was  clear  the  petitioners  should  have  first  >•  loi.  to  in- 
applied  to  the  commissioners,  who  were  expressly  autho-  l^un^  and 
rized  to  summon  the  assignees   before  them,   and   to  fo""  ^^^^.P'jpo" 
requite  the  production  of  all  books,  papers,  and  docu-  must.be  made, 

^  ^  '^  *^       ^  in  the  first  in- 

ments  relating  to  the  bankruptcy.  stance,  to  the 


conunissionen. 


Mr.  Knight, — There  is  no  precedent  to  shew  that 
creditors  are  not  entitled  to  come  directly  to  the  Court, 
when  they  offer  to  protect  the  estate  from  any  expence 
that  may  result  from  their  application. 

The  Vice  Chancellor  : — 

I  think  the  course  proper  to  be  pursued  is  suiBciently 
pointed  out  by  the  101st  section  of  the  bankrupt  act. 
It  is  there  declared  that  the  accounts  directed  to  be 
kept  by  the  assignees  may  be  inspected  by  every  cre- 
ditor, at  all  seasonable  times ;  and  a  power  is  given  to 
the  commissioners  to  summon  the  assignees  before  them, 
and  to  require  the  production  of  all  books,  papers,  and 
documents  relating  to  the  bankruptcy.  If  the  parties 
now  before  the  Court  were  denied  their  right  of  inspec- 
tion, an  application  should  have  been  made  by  them  to 
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1829.        the  commissioners,  who  would  have  afforded  them,  no 

doubt,  according  to  the  ordinary  practice,  an  opportuni^ 

Granger      of  seeing  the  accounts.     But  instead  of  adopting  this 

and  another,   course,  they  come  here,  in  the  first  instance,  and  apply 

of  for  copies  of  the  assignees'  accounts.     Much  inconve- 

Chahbebs.     njgjjce  might  arise  from  entertaining  such  a  petition. 

Petition  dismissed  with  costs,  (a) 


L  c  In  ^e  roat^r  of  STAMMERS. 

jf^^  2    '  A  COMMISSION  issued  against  the  bankrupt  under 

1829.        the  name  of  Stammers.     After  the  commission  had  been 

Where,  after  the  opened,  the  clerk  of  the  solicitor,  supposing  that  the 

opening  of  the     name  was  Stomni^T,  erased  the  finals.     This  was  done 

oommisnon,  toe 

name  of  the       innocently  and  without  the  knowledge  of  the  solicitor, 

bankrupt  had 

been  errone-       who  petitioned  that  the  8  might  be  restored,  or  that  the 
^^^i^t^  commission  might  be  superseded. 

solicitor,  the 

Jdi^  ^^  to       Mr.  Montagu  for  the  petiUon :— 

allow  the  com-  * 

mission  to  be  The  LoRD  CHANCELLOR  intimated,  that  he  was  un- 

amended, and  'IT        *.  J  •     •        ^      i_  J   J      ft.       •-. 

directed  that  it    Willing  to  order  any  commission  to  be  amended  after  it 
should  be  j^^j  been  opened,  and  directed    that  this  commission 

superseded.  -^ 

should  be  superseded. 


(a)  In   ex   parte  Brocksopp,  erroneous,  the  Vice-ChaDcellor 

Buck,  304,  where,  after  the  assig-  decided  that  the  creditors  should 

nees'  accounts  had  been  admitted  have  applied  to  the  commissioners 

by  the  commissioners,  it  was  dis-  before  they  presented  a  petitiofl. 
covered  that  such  accounts  were 
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Ex  parte  WAKEFIELD  and  others.— In  the  matter        L.  C. 

of  J,  &  W.  NEVILE.  ^«f^-  ^<^i> 

Nov.  11. 

0  1829 

N  the  27ih  of  October,  an  affirmation  of  debt  was  ,  * 

A  commifldon 

made,  and  the  usual  bond  executed,  by  Edward  William  having  issued 
Wakefield,  on  behalf  of  himself  and  his  three  partners,  ^^^^^ 
as  petitionimr  creditors ;  and  X)n  the  28th  these  docket  o?«  ^  J^*"*™ 

ic  i-k        1       died  before  the 

papers   were  lodged   at   the  bankrupt  office.     On  the  date  of  the  ^/ 
30th  of  October,  John  Wakefield  the  elder,  one  of  the  ^Ski^^t^" 
petitioninfir  creditors,  died.   Between  the  28th  of  October  o«J"od  to  be 

*  o  superseded 

and  the  2d  of  November,  4he  usual  petition  for  a  com-  forthwith,  with 
mission  was  fiUed  up  at  the  bankrupt  office,  a»d  preferred         ^ 


to  the  Lord  ChanceUor.     On  the  2d  of  November,  the  °«"  ^  Y^ 

new  docket 

Lord  Chancellor  signed  a  fiat  at  the  foot  of  the  petition ;  papers  and  issue 
and  the  commission  was  then  sealed,  with  the  petition 
and  fiat  annexed. 

The  commissioners  having,  after  the  opening  of  the 
commission,  intimated  an  opinion  that  the  commission 
was  irregular,  as  having  issued  on  the  petition  of  four 
partners,  one  of  whom  died  before  the  date  of  the  fiat 
and  of  the  commission. 

Mr.  Macarthur  now  applied,  that  the  petition^  and  the 
commission  grounded  thereon,  might  be  amended,  by 
striking  out  the  name  of  John  Wakefield  the  elder,  as  a 
petitioning  creditor ;  or  that  the  commission  might  be 
superseded  forthwith,  with  liberty  to  the  surviving  part- 
ners to  lodge  new  docket  papers,  and  issue  another 
commission,. 

The  Lord  Chancellor  said,  that  as  the  commission 
had  been  opened,  the  latter  appeared  to  him  the  safer 
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Ex  parte 

Wakefield 

and  others. 

In  the  matter 

of 
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and  more  regular  course,  and  directed  an  order  to  be 
made  accordingly,  (a) 


(a)  The  Editors  have  been  favoured  with  the  following  note  from 
J.&W.NEVILL.  the  bankrupt  office: 


v.c. 

Mcarch 
1823. 

Where  a  peti- 
tioning creditor 
died  after  the 
issuing  of  the 
eommission, 
and  before  ad- 
judication, it 
was  ordered 
that  the  conw- 
missicNiers 
ihould  be  at 
liberty  to  ad- 
judicate upon 
the  deposition, 
of  his  exe- 
cutors. 


Ex  parte  TANNER  and  another. — ^In  the  matter  of 

PARKER. 

ON  the  8th  of  January  1823.  a  commission  issued  on  the 
petition  of  Edward  JVinwood* 

On  the  16th  of  February,  and  before  the  opening  of  the 
commission,  Winwood  died.  On  the  27th,  his  will  was  proved 
by  his  executors,  the  petitioners ;  and  on  the  28th,  one  of 
them  attended  before  the  commissioners,  to  prove  that  lOOL 
and  upwards  was  due  to  fVinwood  before  the  date  and  suing 
forth  of  the  commission.  But  some  doubt  having  been  ex- 
pressed as  to  whether  this  was  a  sufficient  compliance  with 
Lord  Rosslyn*s  order  of  the  26th  of  November  1798,  this 
petition  was  presented,  and  the  Vice-Chancellor  (Sir  John 
Leach)  ordered  that  the  commissioners  should  be  at  liberty 
to  declare  the  bankruptcy,  upon  the  deposition  and  examina- 
tion of  the  petitioners,  or  one  of  them,  as  to  the  nature  and 
amount  of  the  debt,  &c. 
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Ex  parte  GRUNDY.— In  the  matter  of  RUSSELL.    ^    L.  C. 
^  LiNc.  Inn, 

1  HIS  was  an  appeal  from  the  judgment  of  the  Vice-        ,|Lg  ' 
Chancellor.     By  an  indenture  bearing  date  the  18th  day  in  Feb.  1772. 
of  February  1772,  and  made  on  the  marriage  of  George  ^^  hbT^Hage 
Russell  (the   bankrupt)  and  Sarak  his   wife,  the  said  seulement  for 

,.  .,         .  r»ii_         *"*  payment  of 

George  Russell  covenanted,  in  consideration  of  the  then  2,oooi.,  in  ease 
intended  marriage  and  of  2,000/.  (the  amount  of  his  v"f^J|J.\ny 
wife's  portion),  that  in  case  his  wife  or  any  issue  of  the  "MueofUie 

^  *  '  ^  ^  ,        "^  marriageyshould 

marriage  should  survive  him,  he  the  said  George  Russell^  survive  him. 
his  executors  or  administrators,  should  immediately  upon  mission  ofbank" 
his   decease   pay  to  the  trustees   the   sum  of  2,000/.,  >'"Pf*«"ed 

^  *'  ^  against  A.,  un- 

amongst  other  trusts,   upon  trust  that,  in  case  there  der  which  he 
should  be  any  child  or  issue  of  the  marriage  living  at  the  certificate.    In 
time  of  the  death  of  the  survivor  of  the  said  George  |!*j*  }®^?'  ^' 

^      died,  leaving 

Russell  and  Sarah  his  wife,  the  trustees  should  pay  the  issue  of  the 
said   sum   of  2,000/.    to   and   amongst    such   children  May  1838, 
equally,  and  that  each   part  or  share   should  become  f^dsranSn- 
vested  and  payable  at  twenty- one,  or  marriage.  Mr.  Rus-  >pg  fof  distnbu- 
sell  also  executed  a  bond,  of  the  same  date,  in  the  penal  the  creditors  of 
sum  of  4,000/.,  for  the  performance  of  the  covenants  ]!ll^J!^^Z  -^.. 

'  '  <  commission  was 

contained  in  the  marriage  settlement.    On  the  14th  July  issued,  and  a 

.     .  ^^  .  '^    final  dividend 

1803  a  commission  of  bankrupt  issued  against  Mr.  Rus^  advertised : 
sellj  under  which  he  obtained  his  certificate ;  and  on  the  ^  q^^  4  \^  j^^ 
2Ist  of  February  1825  he  died,  havimr  survived  his  wife,  *•  ^^-  "  f®*!^ 

'  ,  .  spectivc  m  its 

and  leaving  three  children,  who  became  on  his  death  operation ;  and 
entitled  to  the  above  mentioned  sum  of  2,000/.  Divi-  the^event^u]^ 
dends,  to  the  amount  of  I2s.  in  the  pound,  had  been  ^hich  the  debt 

^     ,  ^  was  contingent 

paid  under  the  original  commission ;  and  a  further  and  had  happened 
final  dividend  had  been  lately  advertised  under  a  renewed  mission^issued, 
commission,  which  issued  on  the  3d  of  May  1828.     It  *"i  ^'®  ^® 

'  -^  6  Geo.  4.  c  16. 

being  found  that  the  trustees  of  the  marriage  settle-  came  into  ope> 
ment  were  dead,  and  that  one  trustee  having  died  of  2,6001,  was 
abroad,  it  was  uncertain  which  was  the  survivor,  the  5^t^de"he 

commission. 
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1829.        petition  prayed  that  the  petitioner  (the  husband  of  one 

of  the  children),  or  some  other  person,  might  be  at  liberty 

Grundy.      to  prove  the  sum  of  2,000/.  under  the  renewed  commis- 

In  the^  matter  ^^^^^  ^^^  ^^  receive  a  dividend  with  the  other  creditors  in 

Russell,      respect  thereof,  not  disturbing  any  former  dividend. 


1828. 


V.  C.  On  the  1 5th  of  November,  the  petition  was  brought 

TQOQ  ^^  ^^^  hearing  before  the  Vice-Chancellor,  as  unopposed, 
under  an  impression  that  the  only  difficulty  was  in  ad- 
mitting the  cestuique  trusts  to  prove  in  the  absence  of 
the  trustees. 

But  Mr.  J.  Russell,  on  behalf  of  the  assignees,  ob- 
jected that  the  debt,  being  contingent  on  an  event  which 
had  not  happened  at  the  time  of  the  bankruptcy,  in  1803, 
was  not  proveable  according  to  the  law  as  it  existed 
before  the  passing  of  the  6  Geo.  4.  c.  16.,  and  that  the 
56th  section  of  that  act  had  no  retrospective  effect  upon 
commissions  which  had  previously  issued.  In  support 
of  this  objection,  he  relied  on  the  ld5th  section  of  the 
6  Geo.  4.  c.  16.,  which  regulates  the  construction  of  the 
act,  and  declares  that  nothing  therein  contained  ^<  shall 
effect  or  lessen  any  right,  claim,  demand,  or  remedy 
which  any  person  now  has "  under  any  subsisting  com- 
mission, ^^  or  upon  or  against  any  bankrupt  against 
whom  any  commission  has  or  shall  have  issued,  except 
as  herein  is  specifically  enacted." 

Mr.  Merivale,  for  the  petition,  submitted,  that  it  had 
been  already  determined  that  some  of  the  clauses  of  the 
statute  have  a  retrospective  effect;  and  particularly  that 
in  the  case  of  Bell  v.  Billon,  4  Bing.  615,  it  was  recently 
decided  by  Best,  C.  J.,  that  the  55th  section  was  opera- 
tive, although  the  annuity  was  granted,  and  the  grantor 
had  become  bankrupt,   previously  to  the  1st  of  Sep- 

11 
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tember    182d,   when  tlie  6  Geo.  4.    c.  16.  came  into        1829. 
operation.  """" 

Ex  parte 
*  Gbundt. 

The  Vice-Chancellor,  however,  thought  tliat  he  '°  ***«  matter 


not  bound,  by  analogy  to  this  decision^  to  give  a  Russbll. 
similar  construction  to  any  other  clause  of  the  statute^ 
and  being  of  c^inion  that  the  56th  section  of  the 
6  Gea  4.  c.  16.  could  not  be  held  to  relate  to  commis- 
sions which  existed  previously  to  the  passing  of  that  act, 
without  infringing  upon  the  words  of  the  ld5th  section^ 
he  dismissed  the  petition. 

Against  this  decision  the  present  appeal  was  presented.        L.  C. 

July  16, 

1829. 
Mr.  Mofniagfa  and  Mr.  Merivak  for  the  petition :  — 

This  case  is  of  importance,  not  only  to  the  parties  but 
to  the  administration  of  justice,  that  there  may  not  be, 
either  in  reality,  or  in  appearance,  a  conflict  between  the 
decudons  in  this  court,  and  in  the  courts  of  common  law, 
where  the  question  has  been  in  substance  decided. 

The  bankrupt  act  (6  Geo.  4.  c.  16.)  has  a  retrospec- 
tive operation :  first,  when  it  re-enacts  the  old  law,  and 
secondly,  when  there  is  a  specific  enactment  6(  new  law. 

That  it  has  a  retrospective  operation,  when  it  re-enacts 
old  law,  is  expressly  declared  by  the  words  of  tlie  135th 
section  <^  that  nothing  herein  contained  shall  alter  the  pre- 
sent practice  in  bankruptcy,  except  where  any  such  altera- 
tion is  expressly  declared."  It  has,  therefore,  in  general, 
a  retrospective  operation  when  it  re-enacts  old  law,  as  we 
daily  see  by  the  decisions  upon  questions,  arising  under 
commisaons  that  were  in  existence  before  the  present 
act  passed;  as  in  questions  of  commitments,  of  dividend, 
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1829.       of  certificate,  of  proof  of  debts,  and  of  all  the  various 
subjects  which,  without  any  new  enactment,  are,  in  prac* 

Ex  parte        .  « 

Grundy,      tice,  ot  constant  occurrence. 
In  the  matter 
of 
Rt78SBLL.  The  retrospective  operation  of  the  new  act  is  not 

confined  to  tbe  re-enactment  of  old  law.     It  extends 
to  the  specific  enactment  of  new  law ;  because,  first,  it  is 
declared  by  the  I35th  section,  that,  in  the  cases  of  specific 
enactment,  it  shall  have  a  retrospective  operation :  and, 
secondly,  because  the  legislature  has  expressly  dedared 
in  what  cases  the  law  shall  operate  only  on  future  com- 
missions.    By  the  I85th  section  it  is  declared :  <<  that 
nothing  herein  contained  shall  afiect  or  lessen  any  right, 
claim,  demand,  or  remedy,  which  any  person  now  has 
thereunder,"  (that  is,  under  any  subsisting  conmiission,) 
"  except  as  is  herein  specifically  enacted."     From  these 
words,   it  is   obvious  that  specific  enactments  have  a 
retrospective  operation.     But  this  retrospective  opera- 
tion, in  cases  of  specific  enactments,  in  general,  is  further 
confirmed  by  the  legislature  having  defined  what  new 
enactments  shall  be  only  prospective  to  future  commis- 
sions, as  in  the  57th  section,  where  the  clause  thus  begins : 
<<  And  be  it  enacted,  that  in  all  future  commissions," 
&c.;   and,   in  the  96ih  section,  where  the  words  are: 
<<  And  be  it  enacted,  that  in  all  commissions  issued  c^ier 
this  act  shall  have  taken  effect,"  &c«    This  is  noticed  in 
the  case  of  Bell  v.  Biltmy  4  Bing.  618,  by  Besi^  C.  J^ 
who  says :    '^  Where  the  l^slature  intended  that  the 
statute  should  not  afi*ect  commissions  previously  issued, 
that  intention  is  declared  in  express  terms :  such  terms 
will  be  found  in  the  57th,  96th,  and  98th  sections.   Tbe 
introduction  of  such  words  into  those  sections  fumtdies 
a  strong  argument  to  prove  that  the  other  sections, 
containing  wordw   capable   of  bearing  a   retrospective 
construction,  should  receive  that  construction." 
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There  have  been  several  decisions  that  tend  to  confirm        1829* 

this  view  of  the  manner  in  which  the  statute  ought  to  be         ""■ 

Ex  parte 
interpreted.     The  first  was  ex  parte  Ruck^  heard  before       Grundy. 

Lord  Eldm  in  March  1826,  where  his  Lordship  deter-  ^^  the  matta 

mined  that  the  amount  of  a  bankrupt's  allowance,  under      Russelx.. 

an  old  commission,  was  to  be  regulated  by  the  time  when 

the  right  to  it  vested,  and  that  the  right  having,  in  the 

case  before  him,  vested  before  the  present  act  came  into 

operation,  the  bankrupt  was  only  eniitled  to  the  smaller 

sum,  payable  under  the  5  Geo.  2.  c.  30.  s.  7.     But  from 

this  decision  it  appears   to  have  been  Lord  EldorCs 

opinion,  that  in  cases  where  the  bankrupt's  right  to 

an  allowance  vested  after  the  1st  of  September  1825, 

although  under  a  commission  previously   issued,   the 

amount  of  such  allowance  would  be  regulated  by  6  Geo.  4. 

c  16.  s.  128.  (a)     On  the  same  principle,  in  ex  parte 

(a)  Ex  parte  RUCK.  —  Id  the  matter  of  GILLBEE.  L.  C. 

T«B  petition  stated,  that  on  the  Ihh  of  July  1816  a  com-     ^^ch  1, 
mission  of  bankrupt  issued  against  Nicholas  Gillbee,  under  * 

which  he  was  duly  declared  a  bankrupt,  and  that  the  petf-  bankrupt's  right 

tioners.  together  with  Joshua  Lomast  since  deceased,  were  to»n^k)wanc^ 

°  Yestod  before 

chosen   assignees ;    that  the  bankrupt  surrendered  to    the  the  ist  of  Sep- 

commission,  and  obtained  his  certiBcate ;  that  two  dividends.   Held  that^e 
mmountiDg  together  to  i5s.  in  the  pound,  had  been  paid  ;  that  was  only  enti- 
18  to  say,  a  dividend  of  1  Oe.  in  the  pound  on  the  24  th  of  February  ^^mount  directed 
1818,  and  a  dividend  of  ^s.  in  the  pound  on  the  I4ih  o(  April  to  be  paid  by 
1821;  that  the  bankrupt  died  in  the  month  of  December  *b«5®-«-«-3a 
1822  ;  that  in  the  montli  of  March  1825  a  final  dividend  was 
advertised  in  the  London  Gazette  of  the  15th  of  March  1825, 
Co  be  made  on  the  7th  day  of  May  following,  for  which  pur- 
pose a  meeting  took  place ;  but,  in  consequence  of  some  claim 
being  made  against  the  bankrupt's  estate  which   required 
investigation^  the  declaration  of  a  final  dividend  was  adjourned 
by  the  commissioners,  at  the  request  of  the  assignees,  until 
the  12ih   day  of  July  1825;   that   on   the    10th  of  July, 
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1829.        Damsy  011^^86,  where  the  commission  issued  in  October 
■  1815,  and  a  final  dividend  was  advertised  in  June  1827| 

Grundt.       --------- —————^  j  - 

In  the  matter  Joshua  LomaSf  one  of  the  assignees^  died ;  and^  m  conse- 
P  ^^  quence,  the  petitioner,  Henry  Layion  Lomas,  who  was  his 

son,  and  also  one  of  the  assignees,  was  necessarily  absent 
from  the  said  meeting  on  the  12th  of  July,  and  thereupon 
the  commissioners  further  adjourned  the  order  for  a  final 
dividend  until  the  11th  day  of  October  1825;  that  the 
second  adjourned  meeting  took  place  on  the  11th  day  of 
October,  when  the  above-mentioned  claims  against  the  bank- 
rupt's estate  were  settled,  and  the  accounts  of  the  petitioners, 
as  surviving  assignees,  finally  audited  and  allowed ;  but  that 
a  dividend  was  not  actually  declared,  a  question  having  been 
raised  at  the  meeting  as  to  the  amount  of  the  bankrupt's  allow- 
ance, it  being  insisted,  on  the  part  of  two  claimants,  one  the 
administrator  of  the  deceased  bankrupt,  and  the  other  an 
assignee,  by  way  of  mortgage  of  the  said  allowance,  that  such 
allowance  ought  to  be  regulated  by  the  provisions  of  the 
6th  Geo.  4.  c.  1 6.,  which  act  came  into  operation  on  the 
]  St  day  of  September  1825,  and  by  which  the  allowance  of 
bankrupt's  paying  15«.  in  the  pound  was  increased  from  300/. 
to  600L  ;  and,  on  the  part  of  the  petitioners,  the  assignees,  that 
the  representatives  of  the  bankrupt  were  only  entitled  to  the 
sum  of  300/^  because  this  was  an  old  com  mission,  which  had 
been  fiilly  prosecuted,  and  the  final  dividend  actually  advertised 
before  the  6th  Geo.  4.  c.  1  &  passed  into  a  law ;  and  which  final 
dividend,  esLcept  from  the  circumstances  above  mentioned, 
would  have  been  declared  before  the  new  statute  came  into 
operation. 

The  commissioners  having  decided  that  the  estate  should 
be  administered  according  to  the  provisions  of  the  6th  Geo.  4. 
c.  16.,  and  that  the  amount  of  the  allowance  should  be 
six  hundred  pounds,  —  the  petition  prayed  that  it  might  be 
declared  that  the  bankrupt's  estate  was  entitled  to  be  paid 
the  sum  of  300L  only,  in  respect  of  the  said  allowance. 

Mr.  Roie,  for  the  petition. 

lAr.  Montagu f  contrH,  for  the  representatives  of  the  baoknipt. 
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the  Vice-Chancellor  ordered  the  larger  allowance  ac-        1829. 

eordinir  to  the  provisions  of  the  late  Act.     So  also  in  ^        

pmHi  Mbidmj  antej  185,  where  the  commissitm  issaed      Geundt. 
hmg  prevknidy  to  the  late  act,  the  larger  allowance  was  ^"  thematter 
direeted  t6  be  paid.     Ih  e*  parte  Saunders,  2  6.  jr  «X      Russell. 
182,  the  Vice«Chancellor  (Sir  Jbkm  Leach)  directed  a 
reference  to  the  Master,  according  to  die  6th  Geo.  4. 
e.  10.  8.  79.,  to  approve  of  a  new  trustee,  and  for  the 
transfisr  of  the  trust  funds  by  the  assignees  of  a  bank-* 
hipt,  tinder  a  commission  issued  in  June  1824. 


•u. 


The  Lord  Chancellor  postponed  his  judgnieoty  and  on 
the  6th  of  September  1826  directed  the  following  order  to  be 
drawn  up. — *<  It  appearing  by  the  said  petition,  and  the 
affidant  filed  in  support  thereof,  that  the  net  produce  of  the 
estate  and  effects  of  the  said  bankrupt  Nicholat  GUlbee^ 
t^cofeteA  It  and  received  by  Che  said  assignees,  (after  pro- 
tiding  for  the  statutable  allowance  of  the  said  bankrupt,)  was 
MfAeietit  to  pay  fhe  creditors  of  the  said  bankrupt,  who  had 
profsd  theii'  debts  iifider  the  said  commission,  the  snm  of  10«. 
or  moire  m  the  pound,  on  the  amount  of  their  respective 
debts*  before  the  \$t  dap  of  September  1825,  the  day  on  which 
the  act  passed  in  the  6th  year  of  the  I'eigb  of  his  present 
liajesty,  intituled,  <  An  act  to  amend  an  act  relating  to 
bankrupts,'  came  into  operation*  I  do  declare,  that  the  said 
bankrupt  became  entitled  to  his  allowance  at  and  after  the 
irate  declared  in  that  respect  by  the  act  of  Parliament  passed 
in  the  5th  year  of  the  reign  of  his  Majesty  King  George  the 
Second,  intituled,  ^  An  act  to  prevent  the  committing  of 
fhiuds  by  bankrupts.*  And  1  do  further  declare,  that  when 
such  dividend  or  dividends  of  10«.  or  more  in  the  pound  was 
declared  by  the  said  commissioners,  the  said  bankrupt,  or  his 
legal  personal  representative,  if  the  said  bankrupt  was  then 
dead,  became  entitled  to  such  allowance.  And  I  do  therefore 
order,  that  such  allowance  as  would  have  been  coming  to  the 
s«d  bankrupt,  if  he  had  been  living,  be  paid  by  the  assignees 
to  the  party  legally  entitled  to  receive  the  same, 

(Signed)  "  Eld  oh,  C.*' 
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Ex  parte 
Grundy. 


1829.  The  case  of  Bell  v.  Bilton,  4  Bing.  618,  has  been 

akeady  mentioned.  The  Court  of  Common  Pleas  there 
decided,  tliat  although  the  annuity  was  granted,  and  the 
In  the  matter  grantor  had  become  bankrupt  previously  to  September 
Russell.  1 825,  still  the  grantee  was  bound,  by  the  provisions  of  the 
6th  Geo.  4.  c.  16.  s.  54.  and  55.,  to  have  the  value  c^ 
the  annuity  ascertained  before  the  commissioners,  and 
to  prove  for  the  amount  under  the  commission  before  he 
sued  the  surety  of  the  grantor  in  respect  of  the  arrears 
of  the  annuity.  The  55th  section  was  therefore  held  to 
be  a  specific  enactment,  and  to  have  a  retrospective 
operation.  In  Churchill  v.  Crease^  5  Bing.  178,  the 
82d  section  of  the  act  was  also  held  to  be  retrospective, 
and  the  Court  determined  that  a  payment  made  in  June 
1825  by  a  debtor,  bond  fide  and  without  intention  of 
fraudulent  preference,  eight  days  before  a  commission  of 
bankrupt  issued  against  him,  was  protected  under  this 
clause,  (a).  The  Vice-Chancellor's  decision  in  ex  parte 
JRobinson,  ante^  44,  where  the  bankruptcy  occurred 
previously  to  September  1825,  must  have  been  likewise 
founded  on  the  retrospective  operation  of  the  127th 
section.  Lord  Tenterden  also  appears  to  have  intimated 
the  same  opinion  in  his  judgment  in  TiU  v.  Wilaonj 
7  B.Sf  C.  690.  And,  lastly,  if  a  reference  be  permitted 
to  the  opinions  of  the  framer  of  the  late  bankrupt  act, 
who  must,  in  many  respects,  be  considered  as  the  best 
commentator  on  the  intentions  of  the  l^islature,  all 
doubt  as  to  the  intended  effect  of  the  56th  section  would 
be  removed.  (6) 


The  great  objects  of  the  bankrupt  laws  are  to  give  to 
every  creditor  a  share  of  the  estate ;  and  to  exonerate 


(a)  See  also  Terrington  v.  Har-        (b)  See  Eden's  B,  L.  page  125, 
greaves,  5  Bing.  489 ;  Biggs  v.    &c. 
Fellows,  S  B,^  C,  402. 
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the  bankrupt  from  demands  which,  when  divested  of  all        1829. 

property,  he  has  no  means  of  satisfying.      In  Bell  v.         

Bitton  the  Chief  Justice  says :  —  "  In  the  first  place,       GauNDv! 
the  object  of  the  l^slature  was  completely  to  relieve  I"  ^^^  matter 
bankrupts    from    all    future    demands    on   account  of       Russell. 
annuities  granted  by  them.     To  do  this,  the  act  mu^ 
be  made  to  embrace  such  as  were  granted  before^  as  well 
as  those  granted  since  it  was  passed."  (a) 

The  hardship  attendant  both  upon  creditors  and 
bankrupts  from  demands  not  being  proveable,  because 
they  did  not  fall  within  the  technical  definition  of  the 
term  **  Debt,"  was  always  particularly  felt  in  the  cases 
of  contingent  debts  and  annuities.  This  hardship  appeared 
to  different  Chancellors  to  be  so  severe^  that  in  the  case 
of  contingent  debts,  the  Court  was  in  the  habit,  for- 
merly, of  recommending  assignees  to  make  some  allow- 
ance to  th|e  creditors.  In  ex-parte  Caswell,  (1728,) 
2  P.  TBn^.  497,  which  case  arose  upon  the  bond  of  a 
husband  to    the  wife's   trustees,   payable   in  the  event 

* 

of  his  wife*s  surviving  him.  Lord  Hardwicke  said, 
^  Though  the  debt  were  contingent  when  the  obligor 
became  a  bankrupt,  yet  if  the  contingency  happened 
before  the  distribution  made,  then  such  contingent  cre- 
ditor, should  come  in  for  his  debt ;  so,  if  such  contingency 
happened  before  the  second  dividend  made,  the  creditor 
should  come  in  for  his  proportion  thereof,  though  afler 
the  first  dividend."  In  ex-parte  Greenaway,  1  Atk.  113, 
where,  in  a  similar  case,  the  husband  actually  died  before 
the  distribution  made,  the  wife  prayed  to  have  a  dividend. 
Lord  Hardwicke  expressed  his  opinion  of  the  hardship 
of  the  case,  and  intimated  some  doubt  as  to  the  law. 
The  matter  was  however  compromised.     Then  followed 


(a)  4£iiig.618. 
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1829.       the  cases  of  ex-parte  Groome^  1  Ath.  1 15 ;  and  ex  p€^ 
— ""^        Michellj  1  Atk.  120;  where  Lord  Hardwiche^  in  cchh 

jEjc  parte 

Grundy.  sequence  of  the  apparent  hardship,  recommended  the 
In  the  matter  assignees  to  compromise  with  the  wife.  The  same  dispo- 
RvstEix.  sition  was  expressed  by  tlie  Court  in  HolUmd  v.  CaUifitrd, 
2  Vem.  662.  What  reason  then  is  there  for  suppodng 
that  in  the  cases  of  contingent  debts  and  annuities  the 
law  ought  not  to  have  a  retrospective  operfitipBj  nod  for 
concluding  that  what  different  Chancellors  and  Judges 
have  thought  ought  to  be  dcme^  the  L^gistature  did  not 
intend  to  ^lact  ? 

l^e  douses  respecting  the  prpving  oS  debts  are  from 
the  51st  to  the  58th  sections  inclusive,  all  of  which  have 
A  retrospective  operation,  except  the  57th  section,  which 
is  limited  in  direct  terms  to  ^<  all  future  ccoaimussions," 
and  which  exception  strongly  indicates  that  the  otb^ 
^lause^  were  intended  to  have  a  more  extensive  e£fect 
The  51st  section  is  a  re-enactment  of  old  law;  hut 
the  52d  section,  besides  re-enacting  old  law,  specifically 
declares  that  bail  shall  be  sureties  within  the  meaning  of 
the  provisipn  by  which  sureties  are  entitled  to  prove ;  thus 
altering  what  had  been  determined  to  be  the  law  in 
Hawes  v.  MM,  S  Mir.  93.  In  this  clause  there  is 
nothing  to  limit  its  operation  to  future  commissions. 

The  54th  section  introduces  a  new  enaetm^at  as  to  the 
mod^  of  valuing  annuities,  without  restricting  it  tofbtore 
conunisfiions ;  and  ^ve  have  seen  thai  the  Court  of 
ComuK^n  Ple^  has  d^ded  that  both  this  and  the 
following  clause  ar^  retipospective.  Upon  this  part  of 
the  act,  JBesij  C.  J.  says  :^r^^^  1  cpnfess  that  I  have 
had  considerable  difficulty  in  making  up  my  mind, 
whether  the  legislati^^  could  mean  to  afiect  annuities 
granted  before  the  passing  the  late  act ;   but  although 

11 
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I  cannot   satisfy  myself  that  the  principle  of  the  act        1829. 

is  just,    I   think,    on   reflection,    that   the    legislature         

did  intend  that  the  clauses  should  apply  to  annuities      Qkuvdy, 
granted  before  the  passing  the  6  Geo.  4. ;   and,   being  In  the  matter 
satisfied  of  that,  we  are  bound  to  give  it  this  effect,  what-      Russell. 
ever  may  be  the  consequence."  (a)     On  this  it  must  be 
remained,  that  whether  it  is  or  is  not  just  that  a  creditor 
should  be  compelled  to  prove  his  debt  against  the  prin- 
cipal, by  which  his  security  may  be  weakened,  instead  of 
enabling  the  surety  to  prove  it,  is  a  question  for  the 
consideration  of  the  legislature,  and  not  for  either  this 
Court  or  a  court  of  law  to  determine.     The  question 
before  the  Court  was  simply  whether  the  54th  and 
55th  sections  had  a  retrospective  operation,  and  it  was 
decided  that  they  had. 

The  next  clause  is  the  56th,  respecting  contingent 
debts,  under  which  the  present  question  arises;  and 
it  will  not  escape  observation,  that  this  section  is  not 
restricted  to  future  commissions,  although  the  57th  sec- 
tion, which  immediately  follows,  is  so  limited  by  express 
words.  <^  And  be  it  enacted,  that  in  all  future  com" 
missions  against  any  person  or  persons,''  &c.  Besides, 
if  it  had  been  intended  by  the  Legislature  to  pre- 
vent the  statute  from  having  a  retrospective  operation^ 
nothing  wpuld  have  been  more  easy  than  to  have 
declared  that  the  act  .should  not  be  construed  so  as 
to  have  any  effect  whatever  upon  the  rights  of  parties 
under  existing  commissions ;  but  from  the  acknowledged 
evils  attendant  upon  the  old  law,  and  the  opinions  fi«- 
quently  expressed  by  the  most  eminent  persons^  there 
seem  to  be  satisfactory  reasons  for  concluding  that  it  was 
es^reasly  intended  by  the   legislature  to  put  an  end. 


(n)  4  Bing,  61^ 

X  4 
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1829.        both  prospectively  and  retrospectively,  to  an  unjust  and 
„  impolitic  ruk. 

JBx  parte  *^ 

G&UNDY. 

In  the  matter       To  distinguish  in  legislation  what  belongs  to  the  past 
Russell.      ^^^    what    concerns    the    future,    is    frequently,    no 
doubt^  attended  with  difficulty.     A  contract,  l^al  at 
the  time  of  its  being  entered  into,  ought  not  to  be  invali- 
dated  by  subsequent  prohibition ;  nor  should  a  man  be 
put  upon  his  trial  for  an  offence  which  was  not  cognizable 
by  law  when  the  act  was  committed.     But  tliis  principle 
does  not  extend  to  all  the  possible  consequences  that 
may  result  from  a  contract  so  entered  into,  or  an  act  so 
committed.     A  law  that  is  retrospective  is  not  necessa- 
rily ex  post  facto*     Suppose  a  statute  makes  some  parti- 
cular act  illegal  that  was  not  so  before,  and  that  a  par^ 
has  been  previously  gaining  his  livelihood  by  acts  of  the 
nature  now  prohibited,  it  is  evident  that  every  arrange- 
ment made,  and  every  contract  entered  into,  with  refer- 
ence to  the  act  so  prohibited,  must  be  annulled^  and  a 
retrospective  effect  thus  given  to  the  new  law ;  yet  this, 
so  long  as  the  party  is  not  made  criminally  answerable 
under  the  new  law,  for  acts  done  previously  to  its  enact- 
ment, is  unobjectionable  in  principle,  (a) 

In  this  case  it  is  not  pretended  that  the  56tfa  section 
establishes  any  new  right.  The  debt  was  already  subsist- 
ing, and  in  itself  an  obligation  of  the  highest  order;  but  by 
an  admitted  defect  of  law,  it  could  not  be  made  available 
in  a  certain  event  which  has  happened.  The  petitioners 
submit,  that  the  new  clause  removes  the  impediment 
They  claim  a  right,  not  to  any  particular  siun  of  money. 


(a)  ^  Esprit,  Origine,  et  Pro-  lois."     See  also  Lord  BQccm*% 

gres  des  Institutions  Jadiciaires,  Tract :  *'  De  JustitiaUniversalL** 

parJ.2). Meyer^^  toin. v.  cbap.4.  Sect  6.    ''  De  retrospectione  !&• 

p.  7.     "  Non-r^troactivite    des  gum.*' 
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but  to  come  in  and  diare  rateably  with  all  the  creditors.        1829. 

What  right  would  be  displaced  by  the  relief  they  ask  ?         

The  right  of  each  creditor  is  not  a  right  to  receive,  by      Gbundt. 
way  of  dividend,  a  specific  and  fixed  sum,  but  a  right  to  '**  ^®  matter 
share  rateably  with  all  other  creditors  under  the  com-       Russell. 
mission*    It  is  a  fiillacy  to  contend  that,  according  to  the 
true  meaning  of  the  ISdth  section,  the  admission  of  an 
additional  creditor  to  prove,  affects  or  lessens  ^*  the  right" 
of  any  creditor  who  has  previously  proved,  because  that 
right  is  only  a  right  to  share  rateably  with  others.     If 
it  were  contended  that  any  creditor  was  to  be  excluded 
finom  so  sharing,  there  would  be  a  reason  for  appljong 
the  terms  of  the  clause  for  his  protection.  It  is  not  denied 
also   that  dividends  actually  received  ought  to  be  pro- 
tected, and  for  this,  it  will  be  observed,  that  the  statute 
has  expressly  provided. 

.  Mr.  «7.  RusseU, — Without  entering  into  speculations 
as  to  the  hardship  which  resulted  firom  the  old  law  with 
respect  to  contingent  debts,  or  examining  the  fi*equently 
expressed  opinions  of  eminent  persons  as  to  the  propriety 
of  introducing  some  alteration^  it  will  be  almost  sufficient 
for  me  to  submit  to  the  Court,  that  the  natural  and 
obvious  meaning  of  the  clause  is  prospective.  The 
words  are :  <<  And  be  it  enacted,  that  if  any  bankrupt 
shall,  before  the  issuing  of  tlie  commission^  have  con- 
tracted any  debt,  payable  upon  a  contingency  which 
shall  not  have  happened  before  the  issuing  of  such  com- 
mission, the  person  with  whom  such  debt  has  been  con- 
tracted may,  if  he  think  fit,  apply  to  the  commissioners 
to  set  a  value  upon  such  debt,  and  the  commissioners 
are  hereby  required  to  ascertain  the  value  thereof,  and 
to  admit  such  person  to  prove  the  amount  so  ascertained, 
and  to  receive  dividends  thereon."  The  point  which 
appears  to  be  contemplated  is  the  issuing  of  the  commis- 
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1829.       sion;  and  in  this  case  it  will  not  be  forgotteoy  that  not 
"""^        only  had  the  commission  issued,  but  that  the  oondngenqr 

G&uNDY.      had  actually  ceased  before  the  new  bankrupt  act  came 
In  the  matter  jm^  operation,  which  brings  the  case  within  the  principle 

Russell,  on  which  Lord  Eldon  seems  to  haVe  proceeded  in  ex 
parte  Buck,  (a)  To  give  the  statute  a  retrospectiye 
operation,  under  such  circumstances,  would  be  to  alter 
the  law  even  further  than  appears  to  have  been  contem- 
plated by  Lord  Hardwiche.  His  expressions  were^  that 
he  wished  ^'  some  gentleman  would  think  of  a  dause 
which  might  remedy  and  settle  this  fir  the  Juture.  (b) 
It  may  indeed  have  been  the  intention  of  the  framer  of 
the  new  bankrupt  act  that  the  clause  should  relate  to  the 
past  as  well  as  the  future,  but  his  opinions  cannot  be 
received  as  a  certain  or  Intimate  authority  to  guide  tUe 
Court  to  the  meaning  of  the  legislature.  The  learned 
persons  who  took  part  in  the  preparation  of  the  new 
statute,  never  could  have  intended  to  prevent  a  commis- 
sion from  being  supported  on  an  act  of  bankruptcy 
committed  jMreviously  to  September  1825;  but  we  know 
that  such  has  been  the  construction  put  upon  the 
6  Geo.  4.   c.  16.  by  the  Court  cS  CcHnmon  Pleas,   in 

^  Maggs  v.  Huird^  4  Bing.  212,  and  that  this  decision  has 

been  confirmed,  in  a  subsequent  case,  by  the  Court  of 
King's  Bench. 

With  respect  to  the  case  of  BeU  v.  Biilon,  4  Bing.  615., 
which  has  been  so  much  relied  upon  on  the  other  side^ 
it  is  most  important  to  observe^  that  although  the  Court 
of  Common  Pleas  certainly  held  that  the  55th  section 
has  a  retrospective  c^ratimi,  that  decision  did  not  make 
any  new  debt  proveable  under  the  commission.  The 
value  of  the  annuity  was  proveable  previously  to  the 

{a)  Ante,  page  297.  {b)  I  Atk.  ito;  9  P^i.  110 
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passing  of  the  present  bankrupt  act ;  and  no  question,        1829. 

therefore,  &irly  arose  as  to  the  effect  of  the  proviso  in        

the  135th  section.  Grundy. 

In  the  matter 

In  a  cause  of  fVatkins  v.  FUmagaUj  which  is  not  yet  Russill. 
reported  (a),  the  present  Master  of  the  Bolls  decided,  at 
the  heani^  of  the  cause,  as  he  had  previously,  on  a  motion 
for  an  uijunction  (&),  that  the  defepdaot^  who  4vaa  surety 
under  annui^  deed,  and  who  bad  redeemed  the  annuity 
after  the  bankruptcy  of  WatkinSf  the  grantor,  had  a  right  to 
proceed  to  execution  upon  a  judgment  recovered  against 
Waikim  (c)  for  the  arrears  of  the  annuity  subsequent  to 
the  bankrupting,  notwithstanding  Wlatkins  bad  obtained 
his  certificate  under  the  commission.  His  Honour  must, 
therefore,  have  thought  that  the  latter  part  of  the  55th 
seotionj  as  to  the  certificate  of  the  bankrupt,  is  not 
retrospective. 

Both  the  121st  and  the  185th  sections  have  a  direct 
bearjjQig  upon  this  question*  With  respect  to  the  first,  it 
18  material  for  the  Court  to  consider  whether  it  will  not 
be  liable,  as  a  result  of  the  constructicsi  contended  for, 
to  be  involved  in  this  difficulty  —  tliat  a  debt  may  be  held 
prbveaUe  under  the  new  act,  but  still  not  be  barred  by 
the  certificate  granted  to  the  bankrupt,  and  yet,  with  the 
exception  of  a  few  anomalous  cases  respecting  costs,  the 
lerms  <<  proveaUe,  and  barred  by  the  certificate,"  have 
been  con^ered  as  almost  correlative.  There  are 
many  cases  in  which  it  is  thought  most  desirable  to 
proceed  against  die  bankrupt^  and  not  to  prove  under  the 
commission.     Here  the  proof  is  most  beneficial ;  but 


•^^ 


(a)  The  case  has  been  since  reported,  J  JBuii.  421, 
(6)  Waikint  v.  Flanagan^  I  G.  ^  J.  199. 
(c)  Sec  Flanagany.  Waikitu,  SB.^A.  ISC^ 
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1829.        wherever  it  is  not  so  considered,  a  decision  such  as  is  now 

desired  from  the  Court  will   necessarily  aflTect  or  lessen 

GftUNDYl      the  rights  of  parties,  and  violate  the  enactment  in  the 

In  the  matter  135^11  section  as  to  the   construction   of  the  new  law, 
of  ,  , 

RusseLL.      <^  that  nothing  herein  contained  shall  render  invalid  any 

commission  of  bankruptcy  now  subsistingj  or  which  shall 

be  subsisting  at  the  time  this  act  shall  take  effect,  or  any 

proceedings  which  may  have  been  had  thereunder,   or 

cfffect  or  lessen  any  right,  claim,  demand,  or  remedy, 

which  every  person  now  has  thereunder,  or  upon,  or 

against  any  bankrupt  against  whom  any  commission  has 

or  shall   have  issued^    except  as  is  herein  specifically 

enacted.'' 

In  many  cases  there  are  no  effects,  and  in  many  others 
all  the  estate  has  been  distributed  under  the  conunission, 
and  yet  the  effect  of  the  decision  now  required  would  be 
to  deprive  all  parties  of  their  remedies  against  the  bank- 
rupt. Supposing  even  in  thi6<»se,  that  the  effects  bad 
been  all  distributed,  the  petitioners  would  have  no  means 
of  recovering  their  debt  The  argument  on  the  other 
side,  as  to  the  words  "  except  as  herein  is  specifically 
enacted/'  extends  to  make  their  meaning  '<  except  as 
herein  newly  enacted, "  which  would  render  the  whole 
clause  nugatory. 

Mr.  Montagu, — The  only  case  which  has  not  beat 
mentioned  to  the  Court  is  ex  parte  SkqiHsr^j  anUj  67, 
where  the  Vice-Chancellor  decided  that  the  ISSdsec- 
tion  of  the  6th  Geo.  4.  c.  16.,  as  to  die  allowance  of 
interest  to  simple  contract  creditors,  is  not  retrospective; 
but  this  decision  was,  under  the  circmnstances  of  that 
case,  wholly  imnecessary,  because  20s.  in  the  pound 
had  been  actually  paid  before  the  new  act  came  into 
operation,    and  the    bankrupt's   right   to   the  surplus 


■v- 
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vested  immediately,  and  could  not  be  affected  by  the        1829. 

subsequent  enactment.     In  this  respect  it  was  within  the  " 

principle  on  which  Lord  I^dcn  acted  in  ex  parte  Ruck.        Grundy. 

In  the  matter 
of 

The  Lord  Chancellor  :  —  Russbll. 

It  is  most  important  that  there  should  be  uniformity 
of  decision  in  these  cases ;  and  I  must  therefore  examine 
the  Vice-Chancellor's  decision,  and  consider  how  far  it 
militates  against  other  decided  cases. 

The  case  stood  over  for  judgment  until  this  day.  Dec.  19, 

1829. 

The  Lord  Chancellor  :  — 

The  question,  in  this  case,  arises  out  of  the  bankruptcy 
of  George  Russell.  In  the  year  1772,  Mr.  Russell  ex- 
ecuted a  settlement,  by  which,  in  consideration  of  his 
then  intended  marriage  and  of  his  wife's  portion,  he 
covenanted  that  his  executors  or  administrators  should, 
upon  his  decease,  in  case  his  wife  or  any  issue  of  the 
marriage  survived  him,  pay  to  the  trustees  the  sum  of 
2,000/.,  to  be  apportioned  amongst  such  issue ;  and,  at 
the  same  time,  for  securing  the  performance  of  the  cove- 
nants in  the  settlement,  a  bond,  in  the  penal  sum  of 
4,0002.,  was  executed  by  Mr.  RusselL  In  July  1803  a 
commission  of  bankrupt  issued  against  Mr.  iZti^^e/^  under 
which  dividends,  to  the  amount  of  twelve  shillings  in  the. 
pound,  have  been  paid ;  and  a  further  and  final  dividend 
has  since  been  advertised,  under  a  renewed  commission, 
which  issued  in  1828.  Mr.  Russelly  it  appears,  survived 
his  wife,  and  died  in  the  month  of  February  1825,  leaving 
three  children,  on  whose  behalf  a  petition  was  presented 
to  the  Vice-Chancellor,  for  leave  to  prove  the  sum  of 
2,000/.  under  the  renewed  commission,  and  to  receive. 
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1829.       a  dividend  in    respect    thereof^    not    disturbing  any 
^  dividends  previously  made* 

Obundy. 
In  the  matter      There  was,  in  this  case,  therefore,  a  contingent  debt, 

RcsBCLU  a  ddbt  contingent  upon  an  event  whidi  had  not  happened 
at  the  time  of  the  issuing  of  the  commission  in  1803. 
According  to  the  law^  as  it  (existed  previously  to  the 
passing  of  the  6th  of  Oeorge  4th,  c.  16.,  it  is  dear  that 
this  debt  was  not  proveable ;  and  the  point  for  determi- 
nation now,  is,  whether  it  can  be  proved  under  the  pro- 
visions of  the  56th  section  of  that  act.  In  opposition  to 
the  claim,  it  was  contended,  that  upon  a  pfoper  con- 
struction of  the  clause  in  question,  it  can  only  be  applied 
to  conunissions  issued  since  the  present  bankrupt  act 
came  into  operation ;  and  that  here  not  only  did  the 
commission  issue^  but  that  the  contingency  itself  actually 
happened  before  the  statute  took  eflfect.  It  beccmies 
necessary,  therefore,  to  consider  whether,  upon  a  careftd 
examination  of  the  act,  but  more  especialty  of  the 
56th  section,  it  can  be  properly  appKed  to  past  as  well 
as  to  future  commissions,  and  also  whether  it  is  applicable 
to  cases  where  the  contingency  happened  prior  to  the 
Ist  of  September  1825,  the  time  fixed  for  the  statute  to 
take  effect. 

Confining  my  attention,  in  the  first  place,  to  the 
words  of  the  56th  section  alone^  they  appear  to  me,  in 
terms,  to  apply  as  comj^tdiy  to  a  contingency  which 
happened  before  as  to  a  contingency  occurring  after  the 
time  when  the  act  came  into  operation.  The  words  aie^ 
^  That  if  any  bankrupt  shall,  before  the  issuing  of  the 
commission,  have  contracted  any  dd€  payaUe  npon  a 
contingency  which  shall  not  have  happened  before  the 
issuing  of  such  commission^  the  person  with  whom  such 
debt  has  been  contracted  may,  if  he  think  fit^  apply  to 
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the  commissioners  to  set  a  value  upon  such  debt,  and  the        1 829, 

commissioners  are  hereby  required  to  ascertain  the  value        

thereof,  and  to  admit  such  person  to  prove  the  amount       Gkundy. 

»  uoertained,  and  to  receive  diridends  thereon."    Here  I"  t^' ^-"e' 

oertamly  there  are  no  expressions  confimng  the  operation      Russbll. 

of  the  dause  to  the  future.     It  seems  equally  ap|dicable 

to  past  and  to  fiiture  commissions.     But  with  respect  to 

die  contingency  happening  before  the  pasni^  of  the  act, 

there  is  one  part  of  the  clause  only  which  does  not 

apply  to  a  case  of  this  description.     The  commissioners 

are  not    required,   nor  is    it  neoessaiy  for   them  to 

set  a  value  upon  a  contingency  which  has  happened.' 

On  the  occurrence  of  the  contingency,  the  sum  to  be 

proved  is  known,  and  the  proof  is  expressly  provided 

for  by  the  words  which  follow :    <<  Or  if  such  value 

diall   not  be  so   ascertained   before   the  contingency 

aliaU  have  happened,  then  such  person  may,  after  such 

ocmtingency  shall  have  happened,  prove  in  respect  of 

such  debt,  and  receive  dividends  with  the  other  creditors, 

not  disturbing  any  former  dividemb.'' 

Such  is  the  ocmstruction  uriiich  I  should  be  disposed  to 
pot  upon  the  56th  section,  if  it  stood  alone ;  but  great  light 
is  thrown  upon  the  intention  of  the  legislature  by  reference 
to  odier  clauses  of  the  act  In  that  immediately  following, 
(the  &7th,)  which  enables  the  header  of  any  bill  of 
exdiaoge  or  {Hronussoty  note  to  prove  finr  interest,  where 
interest  is  not  reserved  by  the  instrument,  and  it  is  over 
due  at  the  issuing  of  the  commission,  the  words  are: 
<*  That  in  all  fidure  commissions  against  any  person  or 
persons  liable  upon  any  bill  of  exchange  or  promissory 
note,  whereupon  interest  is  not  reserved,  over  due  at  the 
issuing  the  commission,  the  holder  of  such  bill  of  ex- 
dumge  or  promissory  note  shall  be  entitled  to  prove  for 
interest  upon  the  same,  to  be  calcuhted  by  the  oonK 
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1829.  missioners  to  the  date  of  the  commission,  at  such  rate  as 
'        is  allowed  by  the  Court  of  King's  Bench  in   actions 

Grundy,  upon  such  bills  or  notes."  It  is  an  argument,  fiurly 
In  the  matter  Reducible  from  this  section,  that,  where  the  legislature 

Russell,  intended  to  confine  the  act  to  future  commissions,  the 
intention  is  expressed  in  direct  terms.  The  same  ob- 
servation is  applicable  to  the  96th  and  98th  clauses, 
the  first  of  which  commences  witli  the  words:  ^^Thatin 
all  commissions  issued  after  this  act  shall  have  taken 
efiect,"  &c. ;  and  the  second  with  the  words :  <<  That 
after  this  act  shall  have  come  into  efiect,"  &c.  Under 
these  circumstances^  independently  of  what  I  consider 
to  be  the  obvious  and  legitimate  interpretation  of  the 
56th  section,  considered  by  itself,  I  think  the  construc- 
tion, I  have  .  stated,  is  confirmed  by  adverting  to  the 
language  used  by  the  legislature  in  other  clauses,  where 
the  operation  of  the  enactment  was  intended  to  be  con-, 
fined  to  the  future. 

But,  in  the  argument  of  the  counsel  for  the  respon- 
dents, the  135  th  section  was  cited  as  being  at  variance 
with  this  construction  of  the  56th  section.  The  words 
relied  upon  were :  ^^  That  nothing  herein  contained 
shall  alter  the  present  practice  in  bankruptcy,  except 
where  any  such  alteration  is  expressly  declared ;"  and  the 
words  which  follow,  ^^  that  nothing  herein  contained 
shall  render  invalid  any  commission  of  bankruptcy  noW; 
subsisting,  or  which  shall  be  subsisting  at  the  time  this 
act  shall  take  efiect,  or  any  proceedings  which  may  have 
been  had  thereunder,  or  affect  or  lessen  any  rtghtf  claim, 
demand,  or  remedy  which  any  person  now  has  there- 
under, or  upon  or  against  any  bankrupt  against  whom 
any  commission  has  or  shall  have  issued,  except  as  is 
herein  specifically  enacted;"  and  it  was  contended  that 
the  meaning  of  these  words  are,  that  the  statute  shall  not 
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be  applied  to  eonunissions  which  existed  previously  to  its        1829. 
coming  into  operation,   except  where  it  is  expressly        "■"■" 
declared  that  the  act  shall  apply.     But  this  argument  is      Grumdy. 
inconsistent  with  the  mode  adopted  to  confine  the  operas  ^°  ^®  matter 
tion  of  the  statute  in  the  &7th,  96tb,  and  08th  sections,      Russsix. 
and  would,  in  my  opinion,  extend  the  effect  of  the 
clause  beyond  the  natural  and  obvious  import  of  the 
words  used. 

It  remains  to  be  observed,  that  the  Cfde  is  not  devoid 
of  authority.  A  question,  analogous  to  the  present,  and 
which  depended  upon  the  constructicm  of  the  clause 
immediately  preceding  the  56th  section,  was  determined 
by  the  Court  of  Common  Fleas  in  Bell  v.  Bilion,  4  Bing. 
615.  The  judges  were  in  that  case  of  opinion,  that 
where  the  legislature  intended  to  confine  the  operation 
of  the  act  to  fiiture  commissions  that  intention  has  been 
expressed.  So  &r,  therefore,  as  there  is  any  analogy 
between  the  55th  and  56th  sections,  I  consider  the  de- 
cision in  Bell  v.  BiUon  to  be  in  point  There  have 
also  been  decisions  in  this  Court,  which  appear  to  have 
been  grounded  upon  a  similar  construction  of  the  statute. 
These  decisions  were  particularly  stated  in  the  course  of 
the  argument^  and  it  is  unnecessary  for  me  to  refer  to 
them  in  detail. 

As  to  the  consequences  of  the  construction  to  which 
I  have  adverted,  it  was  contended  at  the  bar  that  it  may 
be  productive  of  hardship  in  particular  cases.  It  is  cer- 
tainly possible  that  it  may ;  but  in  other  cases,  as  in 
that  before  the  Court,  it  will  operate  beneficially,  and 
in  the  majority  of  instances,  that  can  be  stated,  I  think 
it  will  prove  advantageous  to  creditors,  and  give  full 
efiect  to  the  remedy  intended  by  the  legislature.  Under 
all  these  circumstances,  —  adverting  to  the  words  of 
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1829.       the  clause  itself,  and  to  the  provisions  contained  in  other 

clauses  in  the  same  act  —  considering  that  the  construc- 

GBimDY.  tion  does  not  militate  against  the  meaning  of  the  135th 
In  the  matter  section  —  that  it  is  supported  by  the  decision  in  BeB  v. 
RvssELL.  BUtoUj  and  other  cases — and  that  the  arguments  on  the 
supposed  hardship  and  inconvenience  likely  to  arise  are 
not  well  founded  —  reflecting  attentivdy  upon  these 
points,  Jam  of  opinion  that  the  clause  in  question  ai^lies 
to  commissions  which  were  in  existence  when  the  act 
came  into  operation^  as  well  as  to  those  which  have 
issued  subsequently.  This  is  a  debt,  therefore,  prove* 
able  under  the  commission,  and  the  decision  of  the  Vice- 
Chancellor  must  be  reversed. 

Ordered  accordingly. 
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APPENDIX. 


DIGESTED   INDEX 


TO  THE 


CONTEMPORANEOUS    CASES 


DECIDED  IN  OTHER  COURXa 


ACT  OF  BANKRUPTCY. 

1.  An  act  of  bankruptcy  com- 
mitted before  the  66. 4.  c.  16.  took 
effect,  will  not  support  a  commission 
issued  after  that  time.  Hewson  v. 
Hemrdf  Paimer  t.  Maarey  9  B.  &  C. 
754. 

2.  The  act  of  bankruptcy  may 
be  between  the  time  of  striking  the 
docket  and  the  issuins  of  the  com- 
mission. SimpsonY.SikeSf6M..&8. 
312. 

8.  A  man  cannot  commit  an  act 
of  bankruptcy  by  the  conduct  of 
hisr  agent,  without  his  knowledge. 
OoUan  V.  JameSf  1  Moody  &  M.  277. 

4.  If  a  creditor  call  by  appoint- 
ment upon  his  debtor,  who  is  in 
extreme  distress,  and  he  see  the 
debtor,  who  immediately  leaves  the 
room,  and  the  jury  find  that  he  left 
the  room,  with  intent  to  delay  the 
creditor,  the  Court  will  not  disturb 
the  verdict.  CharringUm  v.  Brown^ 
11B.M.S41. 

5.  If  a  builder  is  employed  in 
building  on  the  land  of  a  proprietor, 
and,  upon  disagreeing  as  to  the 
construction  of  the  contract,  the 


proprietor  claims  to  consider  the 
builder  as  a  debtor,  on  account  of 
certain  advances  made  to  him  to  an 
extent  which  the  builder  denieSi 
and  the  builder's  son,  who  prin- 
cipally manages  the  work,  re- 
moves goods  to  the  premises  of  a 
person,  who  supplied  some  of  the 
materials  used,  for  safe  custody, 
and  to  secure  them  from  being 
taken  by  the  proprietor,  and  the 
builder  approves  the  discontinuance 
of  the  works,  but  did  not  direct  or 
know  of  the  removal  of  the  goods, 
it  is  not  an  act  of  bankrupty.  C&Uon 
V.  Jamee^  1  Moody  &  M.  277. 

6.  It  has  been  ruled,  that  the  de- 
clarations by  a  trader,  upon  his 
return  home,  that  he  had  gone 
away  for  the  purpose  of  avoiding 
a  writ,  is  evidence  of  an  act  of 
bankruptcy,  without  any  evidence 
that  a  wnt  had  issued,  or  that  he 
was  indebted.  Newman  v.  Stretchy 
1  Moody  &  M.  338. 

7.  If  a  trader  hear  himself  denied 
to  a  creditor  by  one  of  his  family, 
and  he  do  not  come  forward,  and  his 
remaining  quiescent  is  from  an  in- 
tention to  delay  the  creditor,   it 
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IS 


V. 


an  act 


has  been  ruled  that  it 
of  bankruptcy.  Smith 
I  Moody  &  M.  458. 

8.  If  the  only  evidence  on  the  pro- 
ceedings of  the  act  of  bankruptcy  is 
the  evidence  of  the  bankrupt,  and 
no  objection  is  made  at  the  trial,  it 
is  not  any  ground  for  a  new  trial. 
Jacobs  V.  Latour,  2  B.  M.  203 ; 
5  Bing.  131. 


ANNUITY. 

A  surety  under  an  annuity  deed, 
redeeming  the  annuity  subsequent 
to  the  bankruptcy  of  the  grantor  of 
the  annuity,  is  entitled  to  the  bene- 
fit of  the  grantee's  proof  under  the 
grantor's  commission,  and  to  pro- 
ceed by  action  against  the  grantor, 
who  had  obtained  his  certificate, 
for  the  arrears  of  the  annuity  sub- 
seouent  to  the  commission.  Wiaddns 
V.  FkumaffaHf  3  Russ.  421. 


ARBITRATION. 

Whether,  in  general,  bankruptcy 
revokes  submission  to  arbitration  is 
not  settled.  Per  Lord  Tenterden. 
Marsh  v.  Wood,  9  B.  &  C.  664. 


ARBITRATION,  REVOCATION 
OF  SUBMISSION  TO. 

If  one  of  two  parties  who  have 
submitted  disputes  to  arbitration 
become  bankrupt,  if  all  his  in- 
terest in  the  matters  in  dispute  pass 
to  the  assignees,  the  otner  may 
revoke  the  submission,  without  be- 
ing liable  to  an  action.  Marsh  v. 
Wood,  9  B.  &  C.  664. 


ARREST. 

1.  Ifproceedings  are  commenced 
against  bail,  whose  principal  has  be- 
come bankrupt,  and  their  surrender- 
ing the  bankrupt  will  be  attended 
with  expence  to  his  estate,  and  in- 
convenience to  him  in  making  out 
his  accounts,  and  passing  his  ex- 
amination, the  Court  of  King's 
Bench  will  enlaree  the  time  for 
the  bail  to  surrender  the  bankrupt 
Offletf  y.Dickins,  6  M.&  8.^549. 

2.  A  bankrupt  may  be  taken  by 
his  bail  for  the  purpose  of  render- 
ing him,  notwithstanding  his  pri- 
vilese  from  arrest;  and  if  they 
neg^ct  to  take  him  they  may  be 
fixed.  Payne  v.  Spencer,  6  M.  &  S. 
237. 


ASSIGNEES. 

1.  An  action  need  not  be  com- 
menced against  an  assignee  withiD 
three  months  after  the  cause  of 
action.  Ckurrtdhars  v.  Payne,  5  Biog. 
270. 

2.  Leave  given  to  assignees  to 
bid  for  part  of  the  bankrupt's  estate, 
a  meetmg  of  the  creditors  having 
previously  eiven  their  sanction  to 
the  application.  Anonymous^^Russ. 
350. 


ASSIGNMENT. 

1.  If  a  debtor  agrees  to  assign  all 
his  property  in  trust  for  his  credi- 
tors, upon  the  usual  covenants,  and 
to  be  void  if  not  signed,  before, 
a  gfven  day  by  all  the  creditors, 
and  the  trustees  sell  the  property 
and  pay  ten  shillings  in  the  pound, 
and  the  trustees  tender  a  convey- 
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ance,  without  a  clause  for  a  release, 
which  the  debtor  objects  to  sign, 
and  a  meeting  of  creditors  is  ad- 
journed, that  It  may  be  ascertained 
whether  a  creditor,  who  has  not  ex- 
cuted  within  the  time  mentioned, 
will  execute : — an  action  cannot  be 
maintained  hj  a  creditor  who  has 
executed,  until  it  is  ascertained  that 
the  other  creditor  will  not  execute. 
Tatlock  V.  Smithy  6  Bing.  339. 

2.  The  execution  by  the  debtor 
of  a  deed  of-  trust,  which  is  an  act 
of  bankruptcy,  is  not  in  the  nature 
of  an  escrow  before  it  is  executed 
by  the  trustees.  Simpson  v.  ^t^, 
6  M.  &  S.  312. 

3.  An  assignment  by  bankers, 
in  failing  circumstances,  and  who 
had  stopped  payment,  of  all  their 
estate  and  effects  to  trustees  for 
the  benefit  of  their  creditors,  is  an 
act  of  bankruptcy,  although  the 
assignment  be  made  merely  for  the 
purpose  of  making  an  act  of  bank- 
ruptcy. Simpson  and  others  v.  Sikes 
and  others,  6  M.  &  S.  295. 


AUCTION  DUTY. 

It  seems  that  a  sale  by  a  mort- 
gagee of  the  bankrupt's  property 
is  not  liable  to  the  auction  duty. 
Bkaden  v.  Hanoosk,  1  Moody  &  M, 
^G6. 


BANKRUPT  ACT,  CONSTRUC- 
TION OF. 

1.  The  word  delivery  in  sect.  3. 
is  of  very  general  signification,  but 
being  connected  with  the  words  gift 
or  transfer,  it  seems  that  in  inter- 
pretation it  must  be  confined  to 
transactions  of  the  same  nature.  Per 


Lord  Tenterden.     OOton  v.  James, 
1  Moody  &  M.  277. 

2.  It  has  been  ruled,  that  a  gift 
of  money  is  not  within  section  73. 
AheUy,  tkmieU,  1  Moody  &  M.  371. 

3.  Section  92  of  6  G.  4.  c.  16.  has 
not  a  retrospective  operatiofi.  Key 
V.  Ow*,  2  M.  &  P.  72a 

4.  The  82d  section,  with  respect 
tb  payments  after  an  act  of  bank- 
ruptcy, has  a  retrospective  opera- 
tion. Churchill  V.  Urease,  5  Bing. 
180. 

5.  The  27th  section  of  6  G.  4. 
c.  16.  does  not  give  power  to  break 
open  all  houses,  &c.  where  the 
bankrupt's  property  is  reputed  to 
be,  but  only  any  house,  &c.  of  the 
brankrupt's.  Per  Bayley,  J.  Edye 
Y.  Parker,  8  Barn.  &  C.  700. 

6.  The  right  construction  of 
6  G.  4.  c.  16.  S.44.,  as  to  the  time 
within  which  an  action  must  be  com- 
menced, appears  to  be,  that  if  the 
assignee  does  an  act  directed  by  the 
statute,  but  does  it  erroneously,  he 
is  protected ;  but  if  he  does  the  act 
as  the  result  of  his  ownership  of  that 
which  was  the  bankrupt's  property, 
and  not  by  the  direction  of  the  sta- 
tute, this  IS  not  done  in  pursuance 
of  the  statute,  and  he  is  responsible 
for  it.  Per  Bayley,  J.  Btfye  v. 
Parker,  8  B.  &  C.  701. 

7.  The  82d  section  of  6  G.  4. 
c.  16.,  respecting  payments  without 
notice  of  an  act  of  bankruptcy,  is 
retrospective.  Terrinyton  v.  Ifar' 
greaves,  5  Bing.  489. 


BANKRUPT. 

If,  after  a  commission  has  issued, 
the  supposed  bankrupt,  an  auction- 
eer, and  the  assignees  meet,  a  short 
time  before  the  sale  of  the  goods, 
and  consult  as  to.the  best  means  of 
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disposing  of  the  property,  and  the 
supposed  bankrupt  is,  at  the  time 
when  the  commission  issues,  in  pos- 
session of  an  unproductive  farm, 
and  he  gives  notice  to  the  lessor, 
saying,  "  I  — — -,  a  bankrupt,  do 
hereby  give  you  notice  that  I  am 
ready  and  willing,  and  hereby  offer 
to  give  up  and  deliver  unto  you  the 
lease  and  possession ;"  and  in  con- 
sequence of  this  notice  the  lessors 
accept  the  lease,  and  receive  pos- 
session of  the  premises,  the  sup- 
posed bankrupt  is  not  estopped 
from  disputing  the  validity  of  the 
commission.  Meane  v.  BogerSf  9  B. 
&  C  578. 

2.  It  has  been  ruled,  that  it  is 
not  a  sufficient  ground  for  the  post- 
ponement of  a  trial,  that  the  bank- 
rupt is  an  important  witness,  and 
will  shortly  be  competent,  by  the 
Chancellor's  allowance  of  his  cer- 
tificate, which  has  been  signed 
by  the  commissioners.  Tennani  v. 
SiratAm,  1  Moody  &  M.  378. 

S.  Doubts  have  been  entertained 
whether  an  action  may  be  main- 
tained, for  a  debt  due  before*  the 
commission,  against  a  certificated 
bankrupt  under  a  second  commis- 
sion, where  ISs.  has  not  been  paid. 
EiAe  V.  Noket,  1  Moody  &  M.  303. 

4.  It  has  been  ruled,  that  if 
mortgaged  property  is  sold  with 
the  bankrupt's  goods,  but  without 
the  sanction  of  the  assignees,  their 
returning  a  copy  of  the  catalogue 
to  the  excise  office,  with  a  declara- 
tion subscribed  bv  them  that  the 
goods  belong  to  the  bankrupt,  for 
the  purpose  of  exempting  the  goods 
from  auction  duty,  it  is  not  an 
adoption  of  the  sale  by  the  assig- 
nees. Bleaden  v.  Hancock^  1  Moody 
^'  M.  466. 


BANKRUPT — LESSEE. 

If  a  lessee  become  bankrupt,  the 
term  remains  vested  in  him,  until 
either  the  assi^ees  elect  to  take  it, 
or  until  he  himself  delivers  it  up 
under  the  provisions  of  6  G.4. 
c.  16.  s.  75.  Twk  V.  Pvmm^  6  Bmg. 
33a 


BANKRUPT— PLAINTIFF  IN 
EQUITY. 

Where  there  are  two  plaintifi, 
and  one  of  them  only  oecomes 
bankrupt,  the  bill  may  be  dismissed 
upon  the  usual  motion.  CaddUky. 
Jaassan,  1  Sim.  50L 


CERTinCATE. 

1.  Anattomey,  in  custody,  when 
a  commission  issues  against  him, 
upon  an  attachment  for  nonpayment 
01  money,  is  discharged  by  his  cer- 
tificate. JRex  V.  Edwards.  9  B.  &  C 
652. 

2.  If  a  creditor  sue  a  surety  on  a 
guarantee,  and  the  principal  debtor 
become  bankrupt,  and  the  creditor 
prove  the  debt ;  and  the  surety  give 
notice  to  the  creditor  that,  though 
he  does  not  admit  his  liability  as 
surety,  he  shall,  if  the  creditor  sign 
the  certificate,  hold  himself  alto- 
gether discharged;  and,  after  issue 
joined  in  the  action,  but  before 
trial,  the  creditor  sign  die  certificate, 
which,  without  such  signature,  the 
bankrupt  could  not  obtain,  and  the 
certificate  is  allowed,  and  the  cre- 
ditor obtain  judgment  in  the  action, 
the  surety  is  not  discharged  from 
his  liability.  Browne  v.  Carry  2  Rus- 
sell, 600. 
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S.  A  demand  for  goods  bargained 
and  sold,  to  be  deliTered  at  a.  future 
day»  wfaich  is  after  the  commission, 
is  not  barred  by  the  certificate  of 
the  vendee.  jBoorman  v.  NaJ^ 
9  B.  &  C.  145.  But  note  the  words 
of  6  6.  4.  c  16.  S.47.  are  <<  con- 
tracted any  debt  or  demand^  &c. 

4w  Where  a  creditor  who  has 
proved  is  fiiUy  paid  by  the  surety, 
he  cannot  afterwards  sign  the  certi- 
ficate. BaiksUfftv.Qmmm^^MaA. 
I9S. 

5.  It  has  been  ruled,  that  it  is 
not  a  sufficient  ground  for  the  post- 
ponement of  a  trial  that  the  bimk- 
rupt  is  an  important  witness,  and 
will'  shortly  be  competent,  by  the 
Chancellox^s  allowance  of  his  cer- 
tificate, which  has  been  signed 
by  the  commissioners.  Tennani  t. 
SiPackan,  1  Moody  &  M.  378. 


CHOSE  IN  ACTION. 

A  trustee  under  the  54  G.  S. 
c  137.  (Scotch  bankrupt  act)  can- 
not  sue  in  his  own  name  for  a  chose 
in  action.  J^ery  v.  Jt^Tagoart, 
6M.&S.126. 


COMMISSION  OF  BANKRUPT. 

A  covenant  not  to  sue,  arrest,  im« 
plead,  or  prosecute  a  debtor,  or  his 
goods  pr  chattels,  lands  or  tene- 
ments, on  account  of  a  debt,  ex- 
tends to  the  issuing  of  a  commission, 
which  is  a  species  of  suit  and  pro- 
ceeding against  the  goods  of  the 
bankrupt.  SmaXL  v.  Marwood,  9  B. 
ScC.300. 


COMMITMENT. 

1.  It  has  been  intimated,  that  a 
commitment  which  does  not  set  out 
all  the  questions  is  not  bad,  if  it 
appear  on  the  warrant  that  the  pri- 
soner did  not  make  any  objection  to 
the  questions,  or  that  the  prisoner 
has  answered  all  questions  put  to 
him.    £xparteZeafte,9B.&C.236. 

2.  Upon  a  commitment  for  re- 
fusing to  sign,  the  conclusion  should 
be  tlmt  he  be  conmiitted  until  he 
Sign ;  and  if  the  conclusion  is  until 
he  shall  submit  himself,  and  full 
answer  make  to  the  satisfaction  of 
the  commissioners  to  all  such  ques- 
tions as  shall  be  put  to  him,  ana  sign 
and  subscribe  his  examination,  the 
warrant  is  defective,  and  the  pri- 
soner entitled  to  his  discharge.  Ex 
parte  Leake^  9  B.  &  C.  235. 

3.  A  bankrupt,  brought  up  by 
habeas  corpus,  is  not  to  be  dis- 
charged because  the  return  to  the 
writ  sets  forth  the  warrant  of  com- 
mittal imperfectly,  and  in  such  a 
case,  the  Lord  Chancellor,  before  he 
enters  upon  the  question  of  the 
validity  of  the  committal,  wiU  ascer- 
tain whether  the  warrant  is  truly 
set  forth  in  the  return,  and  if  it  is 
not  so  set  forth,  he  will  order  the 
return  to  be  amended.  In  re  Powers 
2  Russ.  583. 


COMPOSITION. 

All  that  is  enacted  by  the  6  Geo.  4. 
c.  16.  s.  133.  is,  that  when  a  certain 
proportion  of  the  creditors  agree  to 
take  a  composition,  the  chancellor 
may  supersede.  It  does  not  at  all 
interfere  wit  the  rights  or  securi- 
ties of  persons  not  parties  to  the 
agreement.  Per  Lord  Tenterden. 
Tuck  v.  Tooke,  9  B.  &  C  437. 
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CONTINGENT  DEBT. 

A  demand  for  goods  bai'gained 
and  sold,  to  be  delivered  at  a  future 
day,  which  is  afler  the  commission, 
is  not  proveable  as  a  contingent 
debt.  j»90fffiaii  V.  iVa«A,  9  B.  &  C.  1 46. 
See  ex  parte  Barker^  9  Ves.  110, 
as  to  contingency  not  being  limited 
to  time. 


COSTS. 


It  has  been  ruled,  that  if  a  per- 
son,  who  is  not  the  petitioning  cre- 
ditor, employ  an  attorney  to  sue  out 
a  commission  of  bankrupt  where  no 
effects  are  received  under  the  com- 
mission, he  is  liable  to  the  attorney. 
Pocock  V.  Ruuenj  1  Moody  &  M. 
358. 


EVIDENCE. 

1.  If  a  creditor  is  by  age  and  im- 
becility of  mind  incompetent  to 
prove,  and  resided  with  a  person 
who  had  for  many  years  had  the 
management  of  his  affairs,  the  com- 
missioners will  be  directed  to  admit 
the  proo£  upon  such  evidence  as 
shall  be  satisfactory  to  them,  though 
the  amount  is  8,000/.  Ex  parte 
Clarke,  2  Russell,  575. 

2.  Letters  found  in  the  bankrupt's 
possession  are  evidence  to  shew 
that  he  received  information  that 
the  fact  mentioned  in  the  letters 
took  place.  Cottoti  v^James,  1  Moody 
&  M.  277. 

3.  It  has  been  ruled,  that  in  an 
action  by  assignees  to  recover  sums 
paid  by  the  bankrupt  in  prefer- 
ence, letters,  received  by  the  bank- 


rupt from  d  person  to  whom  he  had 
applied  for  an  advance,  are  evi 
dence  to  the  extent  that  the  assist* 
ance  was  refused.    Vacker  v.  CockSf 
1  Moody  &  M.  S5S. 

4.  It  has  been  ruled,  that  in  an 
action  by  assignees  to  recover  sums 
paid  by  the  bankrupt  in  preference* 
declarations  made  by  the  banknq»t 
about  the  time  of  the  transaction, 
but  not  accompanying  any  act,  as 
to  hb  circumstances,  are  aamissible 
to  shew  under  what  circumstances 
and  why  the  payment  was  made. 
Vacher  v.  Ckfcksy  1  Moody  &  M.  S&le. 
See  GtOhrie  v.  Crassly,  2  Carr.  &  P. 
801,  and  S.  P.  Herbert  v.  Wtkodu, 
Bristol  Summer  Assizes,  1829,  in 
note  to  1  Moody  &  M.  ^55. 


EXECUTION  CREDITOR. 

1.  The  seizure  of  the  debtor's 
goods,  and  the  conversion  of  them 
into  money)  extinguishes  the  debt,  so 
as  to  entitle  the  execution  creditor 
to  the  proceeds,  if  such  conversion 
is  before  the  bankruptcy.  Diet. 
Bayley,  J.  Morland  v.  PdlaU,  8  B. 
&  C.  722. 

2.  If  execution  is  issued  on  a 
judgment  on  a  warrant  of  attorney ; 
but  the  goods  are  not  sold,  as  the 
defendants  from  time  to  time  made 
payments  to  the  officer  of  the 
sheriff  to  whom  the  whole  balance 
is  paid  on  the  day  before  an  act  of 
bankruptcy  is  committed,  and  the 
officer  pay  the  sum  directed  to  be 
levied  to  the  sheriff  on  the  next  day, 
the  execution  creditor  is  entitled  to 
the  proceeds.  Morland  v.  PeUaU^ 
8  B.  &  C.  722. 
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GAOLER'S  RETURN. 

When  a  return  is  defective  by 
not  fully  stating  the  warrant,  the 
judge  may  ask  the  gaoler  in  court 
whether  the  warrant  b  or  is  not 
fully  set  forth,  or  the  whole  of 
warrant  may  be  set  forth  by  the 
affidavit  of  those  who  oppose  the 
prisoners  discharge.  In  re  Powers 
2  Russell,  584. 


HABEAS  CORPUS. 

The  Vice-Chancellor  seems  in 
one  case  to  have  discharged  on 
habeas  corpus.  Ex  parte  M^Creey 
6  Madd.  206. 


ISSUE. 


1.  If,  upon  hearing  a  petition  to 
supersede  for  fraud  in  concocting  a 
trading  and  petitioning  creditor*s 
debt,  the  Court  requires  further 
investigation,  and  an  issue  would  not 
do  justice  to  all  parties  interested, 
without  occasioning  great  expence 
and  great  complexity  in  the  pro- 
ceedings, the  Court  will  prefer  a 
reference  to  the  commissioners. 
Ex  parte  Hudson^  2  Russell,  4^7. 

2.  If,  upon  petition  to  supersede 
for  fraud  in  concocting  a  trading 
and  petitioning  creditor's  debt,  and 
praymg  costs  against  several  per- 
sons, an  issue  is  directed,  such 
directions  ought  to  be  given  as  to 
give  each  person  interested  an 
opportunity  of  protecting  himself 
at  the  trial.  £x  parte  Hudson^ 
2  RusseU,  457. 


JUDGMENT  CREDITOR. 

A  bill  in  equity  does  not  lie  by 
the  assignees  of  a  bankrupt  against 
a  judgment  creditor  and  the  sherift' 
for  monies  levied  under  an  execu- 
tion upon  a  judgment  by  nil  dicU. 
Mitchell  V.  £jwU,  1  Sim.  497. 


L£iSS£E. 

If  a  lease  is  delivered  up  by  the 
lessee,  in  pursuance  of  6  G.  4.  c.  16. 
s.  75.,  it  does  not  operate,  by  rela- 
tion, as  a  surrender  of  the  lease 
from  the  date  of  the  commission. 
Tuck  V.  Fi/son,  6  Bing.  3S0. 


LIEN. 


1.  It  seems  that  there  is  not  any 
lien  by  a  stereot3rpe  printer  on 
the  plates  for  his  general  balance. 
Bleaden  v.  Hancock^  1  Moody  k  M. 
466. 

2.  Whether  a  printer  who  kas  a 
general  lien  on  stereotype  plates 
has  a  right  to  sell  has  been  doubted. 
Bleaden  v.  Hancock^  1  Moody  &  M. 
466. 


MORTGAGEE. 

If  a  mortgagor,  in  possession, 
become  bankrupt,  and  the  mort- 
gagee give  notice  to  the  tenants  to 
pay  him  the  by-gone  rents,  a  pay« 
ment  to  the  mortgagee  is  good 
against  the  assignees  of  the  mort- 
gagor. Pope  V.  SiffffSf  9  B.  &  C.  245. 
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NOTICE  OF  ACTION  AGAINST 
ASSIGNEES. 

Where  the  assignees  of  a  bank- 
rupt enter  the  premises  of  a  third 
person  to  seize  goods,  which  were 
the  property  of  the  bankrupt,  it  is 
not  necessary  that  an  action  against 
them  should  be  brought  within 
three  months  after  the  fact  com- 
mitted ;  the  act  of  the  assignees  not 
being  done  **  in  pursuance  of  the 
statute,"  within  the  meaning  of  the 
6G.^  C.16.  8.44.  EdgeY.Parker 
8B.&C.697. 


PARTNERSfflP. 

A.  being  entitled,  under  a  parol 
partnership  agreement  with  B«  and 
C,  to  three  eighths  of  the  capital 
and  profits  of  Uie  business,  became 
bankrupt,  being  at  the  time  indebt- 
ed to  the  partnership  in  respect  of 
bills  in  which  the  partnership  name 
had  been  used  for  his  personal  ac- 
commodation ;  the  assignees  claimed 
a  share  of  the  profits  made  subse- 
quently to  the  bankruptcy,  while  the 
continuing  partners  insisted,  that 
the  bankrupt  s  interest  in  the  profits 
ceased  at  that  time.  In  consequence 
of  this  difference,no  settlement  of  ac- 
counts between  thebankrupt's  estate 
and  the  partnership  took  place,  and 
the  assignees  filed  their  bill ;  but  B. 
and  C,  and  afterwards  C.  alone, 
pending  the  litigation  with  the  as- 
signees, carried  on  the  business  for 
many  years  with  the  stock  and 
capital  which  existed  at  the  time 
of  the  bankruptcy,  and  the  stock 
&nd  capital  substituted  in  the  usual 
course  of  trade  for  such  former  stock 
and  capitsJ,  aided  by  the  expendi- 
ture of  considerable  sums  by  C : 

11 


Held,  that  the  assignees  of  A.  were 
entitled  to  three  eighths  of  the 
profits  which  had  been  made  or 
should  be  made  until  the  concern 
was  finally  wound  up,  and  to  three 
eighths  of  the  money,  to  be  pro- 
duced by  the  sale  of  what  remained, 
in  specie  of  the  capital  and  stock ; 
and  that  A.'s  proportion  of  the  pro- 
fits was  not  to  be  lessened,  nor 
the  proportion  of  C.  to  be  increased 
in  respect  of  the  debt  which  A. 
owed  to  the  partnership,  or  of  the 
money  which  C.  brougnt  into  the 
business  beyond  his  share  of  the 
original  capital.  Cramhay  v.  Col- 
Una,  2  Russ.  325. 


PAYMENT  PROTECTED. 

If  a  prisoner  obtain  a  day  rule  to 
receive  from  an  insurance  office  the 
amount  of  a  loss  by  fire,  and  a  cre- 
ditor, knowing  the  day  when  the 
money  was  to  be  paid,  press  for  and 
obtain  payment  on  the  same  day, 
and  there  is  not  any  fraud,  the  pay- 
ment is  protected  by  6  Geo.  4.  c.  16. 
s.  82.  Churchill  v.  Omuef  5  Bing. 
178. 


PETITIONING  CREDITOR'S 
AFFIDAVIT. 

The  provision  in  the  statute  re- 

Suiring  an  affidavit  on  striking  a 
ocket,  that  the  party  is  bankrupt, 
is  directory  only,  and  the  commis- 
sion would  be  valid  without  any 
such  affidavit.  Simpson  v.  Sihesy 
6M.&S.  311. 
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PETITIONING   CREDITOR'S 

DEBT 

1.  It  has  been  agitated,  whether 
a  debt,  founded  upon  notes  of  a 
country  banker,  payable  on  demand, 
where  no  demand  had  been  made, 
is  sufficient  to  support  a  commis* 
sion ;  but  a  prior  debt  b  not  extin- 
guished by  such  notes  having  been 
given*  Stmpwn  v.  Sihesy  6  M.  &  S. 
295. 

2.  If  by  a  composition  deed  an 
insolvent  assign  to  four  trustees  all 
his  goods,  for  the  benefit  of  his  cre- 
ditors, provided  the  trustees  and 
the  creditors  on  or  before  a  given 
day  prove  their  debts,  if  required, 
and  execute  ^the  deed,  and  there  is 
a  covenant  by  the  trustees  and  cre- 
ditors that  they  will  not  arrest,  im- 
plead, or  prosecute  the  debtor,  or 
any  of  his  goods,  chatteb,  lands, 
or  tenements,  on  account  of  their 
debts,  and  on  such  suing  or  prose- 
cution the  deed  shall  be  a  discharge; 
and  the  deed  is  executed  by  two 
only  of  the  trustees,  the  debt  of  a 
trustee  who  has  executed  it  is  ex- 
tinguished, and  he  cannot  sue  out 
a  commission  of  bankruptcy  on  it. 
Small  V.  Martooody  9  B.  &  C.  300. 

3.  If  the  deposition  of  the  peti- 
tioning creditor's  debt  is  as  indorsee 
of  a  bill  of  exchange,  it  is  not 
sufficient  unless  it  appears  that  the 
bill  was  outstanding  against  the 
bankrupt  before  the  act  of  bank- 
ruptcy. Key  V.  Cooky  2  M.  &  P. 
780. 

4*.  It  has  been  ruled,  that  a  debt 
for  money  lent  on  mortgage,  pay- 
able after  six  months'  notice,  such 
notice  not  to  expire  before  a  cer- 
tain day,  is  a  good  petitioning  cre- 
ditor's debt,  without  any  notice 
given,  and  more  than  six  months 
before  the  certain  day.  Hill  v. 
Harris,  1  Moody  &  M.  448. 


PETITION. 

A  motion  cannot  be  made  to 
adjourn  a  petition  in  bankruptcy ; 
a  petition  in  the  bankruptcy  is  ne- 
cessary for  that  purpose.  In  re 
Hardy  and  Daley  6  Mad.  252. 


PETITION  TO  SUPERSEDE. 

If,  upon  a  petition  to  supersede 
by  a  creditor,  where  judgment 
on  a  warrant  of  attorney  is  al- 
leged by  the  respondents  to  have 
arisen  out  of  usurious  dealings, 
which  the  petitioner  denies,  the 
validity  of  the  debt  of  the  petitioner 
ought,  in  the  first  instance,  to  be 
ascertained.  Ex  parte  Hudtony 
2  Russ.  456. 


POUCY  OF  ASSURANCE 

If  a  trader  effect  a  policy  of 
assurance  on  his  life,  ana  assign  it 
to  a  creditor,  and  the  creditor  do 
not  give  notice  to  the  office,  and 
the  office  neither  requires  notice  to 
be  given  to  give  effect  to  the  validity 
of  assignments,  nor  recognizes  sucn 
notice  when  given,  the  interest  in 
the  policy  passes  to  the  assignees 
under  the  commission.  WuUams 
V.  Thorpy  2  Sim.  259. 


PROCEEDINGS  IN  EQUITY. 

1.  Proceedings  in  bankruptcy  are 
notproceedings  in  equity.  Crowder 
V.  Daviesy  3  Y.  &  J.  438. 

2.  A  demurrer  does  not  lie  to  a 
bill  by  assignees,  on  the  ground  that 
it  does  not  state  the  suit  to  be  in- 
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atituted  with  consent  of  the  credi- 
tors or  of  the  commtssioners.  J<me* 
V.  Koto,  3  y.  &  J.  373. 


1.  If  a  trader  agree  to  purchase 
goods,  to  be  delivered  on  a  future 
day,  which  has  not  arrived  when 
the  coramigsion  issue,  the  difference 
between  the  value  of  the  goods  and 
the  purchase mone/is  not  proveable. 
BoosmoK  V.  Nadt,  9  B.  &  C.  145. 

2.  Where  a  creditor  is  disabled 
by  age  and  imbecility  of  mind  from 
proving,  by  his  own  oath,  a  debt 
against  the  estate  of  a  bankrupt, 
the  commissioners  will  be  directed 
to  admit  the  proof  upon  such  evi- 
dence as  shall  be  satisfactory  to 
them,  though  the  debt  be  of  con- 
siderable amount.  Ex  parte  Clarke, 
in  die  matter  of  Waugh,  2  Rubs. 
575. 


PURCHASER. 

A  bond  fidt  purchaser,  for  ready 
money,  of  gooiu  sold,  afler  an  act  of 
bankruptcy,  without  notice,  is  en- 
titled to  retain  them  under  a  com- 
mission which  issues  within  two 
months,  if  the  assignees  do  not 
repay  the  money,  (a)  Hilt  v.  Far- 
ne^  9  B.  &  C.  45. 


A  receiver,  who  bad  omitted  to 
account  regularly,   became   bank- 

(o)  But  whuUicr  tha  oaigDCcs  couj^  pa; 
tbs  tnone/  and  rescuid  die  ««iuact  u  not 

settled. 


nipt,  being  indebted  to  the  trust 
estate  in  a  large  sum ;  and  for  some 
time  no  steps  were  taken  to  have 
his  accounts  duly  passed :  Held, 
that,  under  the  particular  circum- 
stances of  the  case,  his  sureties 
^ere  not  liable  to  pay  interest  on 
the  balance  found  due  Irom  him, 
though  he  himself,  if  solvent,  would 
have  nad  to  pay  such  interest.  Dmo- 
ton  V.  Rapies,  2  Russ.  466. 


REFERENCE. 
If  country  bankers  in  embarrass- 
ment, and  after  they  have  stopped 
payment,  deliver  to  their  London 
banker,  upon  the  faith  that  assis- 
tance will  be  given  by  him,  bills  and 
notes  of  such  an  amount  that,  if  as- 
sistance is  not  given,  the  bank  must 
fail,  and  such  assistance  is  not  given, 
it  is  a  preference,  although,  at  the 
time,  there  is  not  any  contemplation 
of  an  act  of  bankruptcy.  SimptiM 
v.  Si/iet,  6  M.  &  S.  316. 

2.  It  has  been  ruled,  that  a 
fraudulent  gifl  of  money,  In  con- 
templation of  insolvency,  may  be 
avoided  by  the  assignees.  AbeO  v. 
DanieO,  i  Moody  &  M.  S7I. 

3.  It  has  been  ruled,  that  the 
delivery  of  goods  upon  a  threat  of 
arrest  is  not  a  payment  within  sec- 
tion 82.  Smiih  v.  Jfoon,  1  Moody 
&M.  458. 


REFERENCE    TO    COMMIS- 
SIONERS. 


A  reference  to  the  ( 
ers,  to  review  the  proof  of  the  trad- 
ing and  of  the  petitioning  creditor's 
debt,  substituted  for  the  trial  of  an 
issue  as  to  the  validity  of  the  com- 
miHsion.  Ex  parte  Hudson,  in  r* 
Banudeii,  2  Kuss.  456. 
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REPUTED  OWNERSHIP. 

1.  If  notice  of  the  assignment  of 
a  policy  of  assurance  on  a  life  is 
not  given  to  the  insurers,  it  remains, 
upon  the  bankruptcy  of  the  assignor, 
in  his  order  and  aisposition,  although 
the  office  do  not  require  notice,  and 
keep  no  book  or  registry  of  notices 
which  might  be  given.  WiUkmu  v. 
Thorp,  2  Sim.  257. 

2.  If,  afler  a  chariot  is  built  and 
pud  for,  and  after  it  is  finished,  the 
purchaser  direct  a  front  seat  to  be 
added,  but,  the  coachmaker  being 
slow  in  the  execution  of  the  addi- 
tion, the  purchaser  sends  for  the 
chariot  six  or  seven  times,  and  the 
coachmaker  promises  to  deliver  it ; 
andy  subsequently,  the  purchaser, 
being  dissatisfied,  orders  the  cha- 
riot to  be  sold,  and  it  is,  according 
to  the  custom  of  trade  in  such  case, 
standing  in  the  coachmaker  s  ware- 
house for  that  purpose,  tlie  front 
seat  not  having  oeen  added,  when 
a  commission  issues  against  the 
coachmaker,  the  chariot  does  not 
pass  to  the  assignees.  CamUhers 
y.  Payne,  5  Bing.  270. 


SETOFF. 

1.  If  a  debtor  write  to  his  creditor, 
sajring :  '*  Inclosed  please  to  receive 
two  bills,  value  1,740/.,  which  place 
to  our  credit ;  and  we  have  to  re- 
quest that  you  will  pay  in  cash  and 
in  course  900L  on  our  account  to 
Messrs.  Ransom  and  Co.,  bankers ; 
and  that  you  will  place  the  balance, 
when  discounted,  to  our  credit;*' 
and  if  the  letter  arrive  after  the 
creditor  has  stopped  payment,  and 
the  creditor  do  not  procure  the  bills 
to  be  discounted,  he  cannot  set-off 
any  part  of  the  proceeds  against  his 


debt.  Buchanan  v.  FrnMay,  9  B.&  C. 
740. 

2.  If  bills  are  sent  b^  a  debtor  to 
a  creditor  for  a  specific  purpose, 
the  creditor  cannot  apply  them  to 
another  purpose.  Buchanan  v. 
Findlayj  9  B.  &  C.  748. 


SHORT  BILLS. 

If  short  bills  are  delivered  by 
a  banker,  on  the  eve  of  his  bank- 
ruptcy, to  a  third  person,  who  re- 
ceives payment,  and  pays  the  money 
to  the  assignees,  trover  does  not  lie, 
but  assumpsit.  TemuaUy.  Stra/chan, 
1  Moody  &  M.  S78. 


SOLICITOR. 

It  is  not  requisite  that  a  bill  for 
business  in  bankruptcy  should  be 
taxed  under  6  Geo.  4.  c.  16.  s.  14. 
before  the  commencement  of  an 
action.  Crowder  v.  Davies,  3  Y  &  J. 
433. 

2.  An  attorney's  bill  for  business 
in  bankruptcy  need  not  be  deli- 
vered to  the  assignees  a  month 
before  an  action  is  commenced. 
Crowder  v.  Davies,  3  Y.  &  J.  433. 


SURETY. 

1.  A  creditor,  pending  an  action 
on  a  guarantee  against  a  surety,  who 
contests  the  question  of  his  lii&ilityy 
proves  the  debt  under  a  commission 
of  bankrupt  against  the  principal 
debtor,  and  by  his  signature  enables 
the  bankrupt  to  obtain  his  certi- 
ficate, though  the  surety  had  given 
him  notice  not  to  sign  it ;  the  surety 
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TROVER. 

Trover  will  lie  against  the  as- 
signees, under  a  commission  against 
a  banker,  for  the  proceeds  of  short 
bills  received  by  the  assignees  after 
the  bankruptcy.  Tennani  v.  Sira' 
ehan,  1  Moody  &  M.  378. 


TRUST. 


If  country  bankers  in  embarrass- 
ment, and  after  they  have  stopped 
payment,  deliver  to  their  London 
banker,  upon  the  faith  that  assist- 
ance will  be  given  by  him,  money, 
bills,  and  notes,  and  such  assistance 
is  not  given,  and  the  London  banker, 
after  the  bankruptcy,  convert  the 
bills  and  notes  into  money,  the 
assignees,  under  a  commission 
agamst  the  country  bankers,  may 
mftmt4i«n  assumpsit  for  the  money. 
Simpion  v.  Sikes,  6  M.  &  S.  318. 


WARRANT  OF  ATTORNEY. 

If  a  warrant  of  attomev  is  filed, 
with  an  affidavit  made  by  the  attest- 
ing  witness,  which  states  that  he 
**  saw  the  warrant  of  attorney,  bear  • 
ing  date  the  25th  April  1827,  duly 
signed,  sealed,  and  aelivered,"  but 
does  not  specify  the  dav  on  which  it 
was  executed,  the  affidavit  is  net  in 
conformity  with  the  directions  of 
the  3  G.  4.  c.  39.  s.  1  &  2.,  and  the 
warrant  of  attorney,  the  judgment 


and  execution  thereon,  is  void  as 
against  the  assignees  of  the  defen- 
dant, and  they  may  maintain  trover 
against  the  sheriff  for  goods  seized 
by  him  under  a  fi^fa*  issued  upon 
such  judgment,  ana  sold  after  the 
commission.  Dillon  v.  Edwards^ 
2  M.  &  P.  550. 


WARRANT  OF  COMMIT- 
MENT. 

The  warrant  of  commitment  of  a 
bankrupt,  being  by  mistake  dated 
the  2d  March,  instead  of  the  2d  of 
February :  Meld,  that  this  is  not  such 
an  error  as  can  be  amended  under 
the  18th  section  of  Geo.  2.  c.  30. 
Ex  parte  M^Gtt  in  rt  ilf^&ee,  6Mad. 
206. 


WITNESS. 

In  an  action,  on  a  bill  of  ex- 
change, aeainst  the  acceptor  for  the 
accommodation  of  the  drawer,  the 
drawei'  who  has  obtained  his  cer- 
tificate, is  a  competent  witness  for 
the  defendant,  to  prove  that  the  bill 
had  been  usuriously  discounted. 
Per  Lord  Tenterden,  C.  J.  AMkion 
V.  Lonffeif  1  Moody  &  M.  127. 

2.  It  has  been  ruled,  that  in  an 
action  by  the  assignees  the  bank- 
rupt IS  not  a  competent  witness, 
unless  his  refease  and  certificate 
is  produced.  Ocodhay  v.  Henry^ 
1  Moody  &  M.  320.  Anon,  in  note 
to  Ooaahay  v.  Bmry. 


Printed  by  A.  Stkahak,  Law  Printer  to  His  Migesty, 
Printer's  Street,  London. 


CASES 


IN 


BANKRUPTCY. 


Ex  parte  BOLLAND,  — In  the  matter  of  MARSH,       L.  C. 

STRACEY,  FAUNTLEROY,  and  GRAHAM.      October  2B, 

1828. 

IN  the  year  1825,  a  petition  was  presented  by  Stone  if  one  of  three 

and  Gahagan,   stating,   that  in  May  1819  there  was  gJ'Sl^^^" 

standing  in  the  books  of  the  bank  of  England,  in  their  »^  ^^  **»« 

names  jointly  with  Fauntkrcy^  17,061/.   12«.  4(/.,  navy  which  he,  in 

five  per  cent,    annuities,   as   trustees  under    the  will  jJJJnerB,  payg 

of  Sir  T.  B.  Plaistow;  that  in  1819,  and  until  the  jnto  the  bank- 

ing  houae,  and 

death  of  Sibbaldf  the  bankrupts  and  Sibbald  were,  withdraws  it,  it 
and  since  his  death  the  bankrupts  continued  to  be,  the  J^^the%int 
bankers  of  such  trust  account ;  that  the  dividends  on  such  ®***J®  ^^  ^? 

stock  propne- 

annnities    were   usually   received   by  FoMntkroy^   and  tor,  although 
credited  to  the  said  account ;  that  on  the  26th  of  May  smu^  ot  pven 
1819  Stracey  attended  at  the  Bank,   and  tendered  a  evidence  ag^nst 

^  the  oonTicted 

power  of  attorney,  purporting  to  be  executed  by  the  felon. 
petitioners  and  Fauntleroy,  authorizing  Marsh,  Sibbaid^ 
Stracejff  and  Graham,  jointly,  and  each  separately,  to 
seU,  assign,  and  transfer  all  or  any  part  of  16,000/!.  part  of 
the  sud  annuities,  and  indorsed  on  the  back  of  such  power 
a  demand  to  act,  and  by  virtue  thereof  transferred,  as 
Vol.  I.  z 
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1828.        the  attorney  of  the  petitioners  and  Fauntleroy,  7,000/1, 

part  of  such  annuities,  and  signed  receipts,  in  the  usual 

Holland,      form,  for  die  consideration  money ;  that  the  petitioners 
In  the  matter  j^^yQ^  executed  or  authorized  such  power  of  attorney ; 
Marsh       that  the  transfers  were  made  by  Stracey^  in  fulfilment  of 
an     ot    w.    pj.gyjQus  contracts  of  sale  effected  by  the  regular  broker 
employed  by  the  house  of  Marsh  and  Co.,  pursuant  to 
an  order  received  from  the  house  in  the  usual  course 
of   business;    that    the   consideration   money   for   the 
transfer  by  Stracey  was  received  by  the  broker,  and  by 
him  paid  to  the  account  of  the  house  of  Marsh   and 
Co.,  at  Martin^  StonSy  and  Co.'s,  with  whom  the  house 
of  Marsh  and  Co.  kept  a  banking  account,  and  was 
carried   to   the   credit  of  Marshy  Stracei/j  FaunUeroyy 
Grahamj  and  Sibbald;   that  on   the  28  th  May  1819 
Graham  attended  at  the  Bank,  and  by  virtue  of  the  said 
power  of  attorney  transferred,  as  the  attorney  for  the  peti- 
tioners and  FaufUleroyj  7,811/.  13«.,  and  signed  receipts 
in  the  usual  form,  as  the  attorney  for  the  petitioners  and 
Faunileroy ;  that  such  last  transfers  were  also  made  in 
fulfilment  of  contracts  of  sales  previously  effected  by  the 
r^ular  broker  of  the  house  of  Marsh  and  Co.,  and  the 
consideration  money  for  such  transfers  was,  after  deduct- 
ing the  amount  of  brokerage,  paid  to  the  account  of 
Marsh  and  Co.  at  Martin  and  Co.'s,  and  duly  carried 
to  tlieir  credit ;  that  the  broker,  upon  all  sales  eflfected 
by  him  for  the    house  of  Marsh   and  Co.,   allowed 
tliem  a  moiety  of  the  usual  commission,  and   did  so 
upon   these   several   sales ;   that  notwithstanding  such 
transfers,  the  dividends  which  would  have  become  due 
on  the  sum  of  17,061/.  \2s.  M.  annuities  were  regularly 
credited  by  Marsh  and  Co.  in  tlie  trust  account,  as  if  th^ 
same  continued  to  be  received  at  the  Bank;  that  tb^ 
several  sums  of  annuities  so  transferred   had   becoiik!^ 
mixed  and  blended  with  other  sums  in  tlie  names  of  the 

13 
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transferrees,  and  could  not  then  be  followed  so  as  to  be        1828. 
distinguished.  

Ex  parte 

The  petition  prayed  permission  to  prove  the  16,000/.  j^  ^he  Matter 
against  the  joint  estate  of  Marsh  and  Co.  of 

It  appeared  upon  the  affidavits  that  these  transfers 
were  all  effected  by  the  forgery  of  Fauntleroy,  and  were 
a  fraud  by  him  upon  his  partners. 

Upon  this  petition  the  Lord  Chancellor  (Lord 
Eldan)  on  the  13th  of  May  1825,  ordered  the  following 
issue  to  be  tried  in  the  Court  of  King's  Bench :  "  Whe- 
ther the  bankrupts  were,  at  the  date  and  issuing  of  the 
commission  against  them,  indebted  to  Stone  and  Gahagan 
and  Faunileroy  in  the  sum  of  16,000/.,  or  in  any  and 
what  other  sum ;  and  directed  that  no  objection  should  (a) 
be  taken  to  the  proceeding  to  the  final  determination  of 
such  issue^  on  the  ground  that  Fauntkroy  was  interested 
as  a  trustee  jointly  with  Stone  and  Gahagan^  and  also  a 
partner  with  Marsh,  Stracey,  and  Graham^ 

On  the  trial  of  such  issue  a  verdict  was  found  in  the 
affirmative,  subject  to  the  opinion  of  the  Court,  whether 
the  fact  of  the  letter  of  attorney  being  forged  affected 
the  right  of  the  plaintiffi  to  recover,  (b) 

{a)  The  words  of  the  order,  as  mination  of  the  said  issue,  on 

far  as  relates  to  this  point,  are  as  the  ground  that  the  said  Henry 

follow :   ^  Whether  the  above-  Faunileroy   was    interested    as 

named  bankrupts  were,  at  the  date  trustee  jointly  with  the  siud  Wm, 

and  suing  forth  of  the  commission  Stone  and  Henry  Gahagan^  and 

ofbankrupt  against  them,  indebted  also  a  partner  with  the  said  Wm. 

to  Wm.  Stone,  Henry  Gahagan,  Martk,  Josias  Henry   Stracey, 

and  Henry  Faunileroy,  in  the  sum  and  George  Edward  GrahamJ* 
of  16,000/.,  or  in  any  and  what       (b)  The  case  at  Nisi  Prius  is 

other  sum  of  money ;  and  that  reported  in  1  Ryan  4*  Moody, 

upon  the  trial  of  the  said  issue,  568.  The  following  b  the  direc- 

no  objection  should  be  taken  to  tion  of  the  Chief  Justice : 
the  proceeding  to  the  final  deter-       ''  Abbott,  Lord  C.  J.    In  sum- 

z2 
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1828^  This  case  was  argued  in  the  Court  of  King's  Bench 

■  in  Easter  Term  1827,  when  it  was  adjudged  that  the 

Bi^L^ND.      debt  was  proveable.  {a) 
In  the  matter  .. — — — — 

of  ' 

Marsh        ining  up  to  the  jury.    The  ques-    between  them  tind  Fauntleroyf 

and  others,     tion  in  this  case  has  evidently    but  as  between  them  and  the 
arisen  out  of  the  forgery  of  this    plaintifis  it  cannot  by  posability 
power  of  attorney;  but  as  the    be  any  defence,  that  they  ha?e 
considerations  on  that  point  are    suffered  one  of  thdr  own  part- 
entirely  matter  of  law,  and  in-    ners  to  embezzle  it.    But  tbcy 
voire  very  great  difficulty,  I  think    say  also  that  Fauntieray  was  one 
the  parties  ought  to  have  the    of  the  persons  entitled,  and  that 
benefit  of  a  more  mature  deli-    he  has  drawn  it  out,  and,  tfaere- 
beration  than  can  be  given  here    fore,  they  are  not  answerable, 
to  that  point    The  only  way    Now  if  two  persons  give  a  power 
that  this  question  can  be  put  to    of  attorney  to  bankers  to  sdl 
you  is  to  assume  that  the  power    out  their  joint  stock,  the  bankers 
is  valid,  and  then  see  whether  or    ought  to  place  the  proceeds  to 
no  the  defendants  are  answerable    their  joint  account,    and  both 
for  this  sum  of  money,  and  wc    ought  to  draw.    If  it  b  meant 
must  view  the  question  as  if  the    that  the  money  should  be  paid 
same  person  were  not  answerable    to  one,  an  authority  ought  to  be 
on  both  sides.    Now  taking  the    given  to  that  effect  to  the  bank- 
power  as  valid,  you  find  that  it    ers :  that,  in  my  experience,  has 
authorizes  all  and  each  of  the    been  the  ordinary  practice.    If 
partners  to  act  upon  it ;   that    you  are  of  opinion  that  this  b 
two  of  them    do  in  fact  act;     the  usual  mode  of  dealing,  then, 
each  signs  the  receipt  for  the    as  against  the  other  two,  it  b  no 
part  transferred    by  him  ;    the    defence  that  the  payment  has 
broker  receives  the  money  and     been  made  to  one  only  of  several 
pays  it  to  Martin  and  Co.  to  the    who  arc  jointly  entitled  to  re- 
eredit  of  Marsh  and  Co.    Upon    ceive  it.    If,  according  to  the 
these  facts  the  money  most  im-    ordinary  course  of  business,  he 
questionably  was  paid  to  Marsh    was  not  solely  entitled  to  receive 
and  Co.,  or  to  their  credit.    But    this  money,  then  payment  to  him 
then  it  is  said  that  they  are  not    is  no  discharge,  and  you  will  find 
answerable,  because  by  their  pe-    your  verdict  accordingly.'* 
culiar  and  extraordinary  mode  of       (a)  The  report  of  this  argu- 
conducting  their    business,  the    ment  and  judgment  is  in  6  B.  ^ 
money  never  found  its  way  to    C.  551,    The  judgment  was  as 
their  use.    That  may  be  ^ood  as    follows : 
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A  petition  for  a  new  trial  was  presented   by  the       '1828. 
assignees,  which  was  refused  by  the  Lord  Chancellor       _ 

®  ^  Ex  parte 

—  BoLLAND. 

Lord  Tcnierdeny  C.  J^  now  tees,  who  liad  not,  iu  fact,  any  ^^ 
delivered  the  judgment  of  the  account  with  the    house ;   nor        Marsh 
Courty  and  after  stating  the  facts  to    the    account    of   the    eze-     ^^^  others, 
ofthe  case,  proceeded  as  follows:  cutors  of  ihe  person,  of  whose 
**  The    defendants  in  this  case  estate  these  annuities  had  formed 
are,  by  the  order  of  the  Lord  a  part,  and  who  had  an  account 
Chancellor,  prevented  from  tak-  with  the  house ;  and  therefore, 
ing  any  objection  on  account  of  being  so  paid  in,  and  not  placed 
the  particular   situation  of  H.  to  any  particular  account,  cannot 
FaunUleroy^  as  being  both  a  pro-  have  been  drawn  out,  but  must 
prietor  of  the  stock  sold,  and  a  be  taken  to  have  remained  in 
partner  ia  the  banking  house ;  the  hands  of  the  house  at  the 
and  the  case  is,  therefore,  to  be  time  of  the  bankruptcy.    Upon 
considered  as  a  case    between  this  state  of  facts  it  cannot  be 
the  plaintiffii  proprietors  of  navy  doubted  that  it  was  the  duty  of 
five  per  cent,  annuities,  on  the  the  house  to  place  the  money  to 
one  part,  and  the  defendants,  as  the  credit  of  the  trustees,  and 
a  banking  house,  on  the  other  retain  it  for  their  use,  and  sub- 
part. And  it  appears  by  the  case,  ject  to  their  order,  and  that  no 
that  the  defendants'  house,  by  ignorance  on  the  part  of  any  of 
means  of  sales  of  the  annuities  them,  even  supposing  all  but  one 
made  under  the  orders  of  the  to   have  been  ignorant  of  the 
bouse,  and  transfers  signed,  part  &cts  (which,  however,  cannot 
by  one  of  the  defendants   and  have  been),  nor  any  neglect  on 
part  by  another,  received  the  the  part  of  the  house,  arising 
price  and  proceeds  of  the  annui-  from  a  misplaced  confidence  re- 
ties;  that  the  money  was  paid  posed  by  them  in  one  of  them- 
by  the  broker,  who  effected  the  selves,  or  otherwise,  to  which 
4ale6»  into  the  defendants'  house  the  plaintifis   were  no  parties,    ' 
by  a  payment  to  their  agents  in  can  deprive  the  plaintiS  of  their 
the  dty ;  that  it  was  so  paid  ge-  right  to  their  money.    And  these 
nendly,  and  was  never  appro-  facts  were  all  that  it  was  incum- 
priated  by   the   house   to   any  bent  on  the  plaintifis  to  prove 
particular  account ;  not  to  the  in  order  to  shew  theur  right  to 
account   of  iJ.   FaunUeroy^  as  the  money.    It  was  not  neces- 
was  assumed  in  one  part  of  the  sary  for  them  to  shew  that  the 
argument  for   the    defendants ;  sale  of  the  annuities  was  made 
nor  to  the  account  of  the  trus-  with  their  authority ;  for  even 

z3 
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1828.        (Lord  Lyndhurst)^  and  another  petition  was  presented  by 
Stone  and  Gahagcm^  upon  which  the  Lord  Chancellor 


Ex  parte 

BOLLAKD. 

In  the  matter 


^£>  if  made  without  their  authority,  the  buyers  are  also  answerable  as 

Marsh        and  by  an  act  wrongful  toward  having  taken  by  purchase  from 

and  others,     them^  they  might  by  law  waive  persons  who  had  no  authori^to 

the   wrong,   and   demand    the  sell.    It  is  not  necessary  to  say 

money,  as  is  done  in  many  other  whether  the  plaintifi  had  or  had 

cases.  not  these  remedies,  or  dther  of 

^  The  other  facts  stated  in  the  them ;  because,  generally  sped[- 

case,  of  which  one  alone  is  of  ing,  where  an  injured  party  has 

any  importance,  are  brought  for-  different   remedies  against  ifif- 

ward  on  the  part  of  the  defend-  ferent  persons,   be   may  elect 

ants,  and  it  remains  to  be  con-  which  he  may  pursue;  so  that 

sidered  whether  that  fact  defeats  the   question  is,   whether  die 

the  plaintiffi'  claim.    That  fact  plainti£fs  have  the  remedy  tbej 

is,  that  the  transfers  were  made  now  seek  ?    The  transfers  were 

under  a  foi^  power  of  attor-  made,  and  the  mon^  received, 

ney,  forged  by  H.  FawUieroy,  a  in  pursuance  of  a  ddoaf  coan- 

member  of  the  defendants'  house,  mitted  by  a  member  of  the  de- 

The  authority  was  foiled  by  and  fendants'  house.    Can  the  bouse 

not  to  him ;  the  instrument  does  set  up  this  felony  as  an  aoiwer 

not  profess   to  give  him    any  to    the    plaintiffs'  daim?     In 

authority  to  sell  the  annuities;  general,  a  man  cannot  defend 

the  authority  is  expressed  to  be  himself  against   a  demand  fay 

given  to  the  other  members  of  shewing,  on  his  part,   that  it 

the  house  jointly  and  severally,  arose  out  of  his  own  miscoD- 

and  could  not  be  executed  by  duct,  according  to  the  maxim, 

some  of  them,  as,  in  fact,  it  was.  *  Nemo  allegans  auam  tuipito- 

They  ought   to   have   satisfied  dinem  est  audiendos.'    There  is, 

themselves  of  the  validity  of  the  indeed,  anodier  rule  of  the  hw 

authority  before  they  acted  upon  of  England,  viz.  that  a  man  shall 

it.    This  forgery  was  a  capital  not  be  allowed  to  make  a  hkmy 

felony;  and  it  is,  therefore,  urged  the  foundation  of  a  dvil  actioo ; 

on  behalf  of  the  defendants,  that  not  that  he  shall  not  maintain 

there  has  been  no  valid  transfer  a  dvil  action  to  recovter  from  a 

of  the  annuities;  that  the  Bank  third  and  innocent  person  that 

of  England  is  answerable  to  the  which  has  been  fdoniously  taken 

plaintifis  for  having  permitted  from  him ;  for  this  he  may  do, 

the  transfers  to  have  been  made  if  there  has  not  been  a  sale  in 

without  their  authority;  and  that  market-overt ;  but  that  he  shall 
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ordered  that  the  debt  should  be  proved.    Hb  lordship's        1828, 
judgment  was  as  follows :  „        \ 

— -— ^         BoLLANJ). 

In  the  matter 
not  sue  the  felon ;  and  it  maj^  be    the  same  kind.      It  does    not  ^£ 

admitted  that  he  shall  not  sue  appear  that  the   plaintifis   had         Marsh 

others  together  with  the  felon,  any  knowledge  of  the  particular     *°*1  others^ 

in  a  proceeding  to  which  the  felon  forgery  mentioned  in  this  case, 

is  a  necessary  party,  and  wherein  at  such  a  time  as  might  have 

his  claim  appears,  by  his  own  enabled  them  to  bring  the  of* 

shewing,  to  be  founded  on  the  fender  to  justice  sooner,  or  even 

felony  of  the  defendant    Gibton  if  they  had  been  acquunted  with 

V.  Mmet,     This  is  the  whole  the  fact  of  the  forgery,  that  they 

extent  of  the  rule.    The  rule  is  could,  in  ignorance  of  the  place 

found  on  a  principle  of  public  of  the  forgery,  and  of  the  means 

policy ;   and  where  the  public  by  which  the  forged  instrument 

policy  ceases  to  operate,  the  rule  was  placed  in  theBank  of  England, 

shall  cease  also.    This  point  was  ha?e  instituted  a  prosecution  with 

▼ery  aUy  shewn  in  the  argument  success ;  and  it  was  very  properly 

on  the  behalf  of  the  plaintiffs,  admitted  by  the  learned  counsel 

The  authorities  were  quoted,  and  for  the  defendants  that  he  could 

need  not  be  repeated ;  and  it  not  contend  that  an  action  might 

was    shewn    that    the   familiar  not  be  maintained  after  convio- 

phrase,  *  the  action  b  merged  in  tion  of  the  felon.    But  it  was 

the  felony,'  is  not  at  all  times  contended   that  the  maxim  of 

and  literally  true.    Now,  public  ratifying  a  precedent  unautho- 

policy   requires   that   offenders  rized  act,  and  taking  the  benefit 

against  the  law  shall  be  brought  <^  it,  cannot  apply  to  a  void  or 

to  juitice;  and  for  that  reason  a.  felonious  act,  and  that  here 

a  man  is  not  permitted  to  ab-  the   plainti£&  were  seeking  to 

stain  from  prosecuting  an  of-  ratify  the  felonious  act  of  ITimr^ 

fender  by  recdving  back  stolen  FawUieroy,  and    were   making 

property,  or  any  equivalent  or  that  act  the   ground  of   their 

compontion  for  a  felony,  with-  demand.    In  this  latter  assertion 

out  suit ;  and,  of  course,  cannot  lies  the  fallacy  of  the  defendants' 

be  allowed  to  maintain  a  suit  for  ailment.    The  assertion  is  in- 

sucli  a  purpose.    But  it  is  not  correct  in  fact ;  the  plaintifis  do 

contended  that  any  such  policy  not  seek  to  ratify  the  felonious 

or  rule  is  applicable  to  the  pre-  act;  they  do  not  make  that  act 

sent  ease:  the  offender  has  suf-  the  ground   of   their  demand, 

fered  the  extreme  sentence  of  The  ground  of  their  demand  is 

the  law  for  another  offence  of  the  actual  receipt  of  the  money 

z  4 
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1828.  The  Lord  Chancellor  : — 


Ex  parte  Adverting  to  the  statement  of  facts  that  has   been 

In  the^^tter  Presented  for  my  consideration,  I  cannot  bring  myself 

of  to  entertain  any  doubt  upon  this  case.   If  I  am  incorrect 

and  others.  '^^  ^X  ^^^^  ^^  ^^  evidence,  I  may  alter  my  opinion ; 
but,  at  present,  from  what  I  have  collected^  the  facts 
are  these :  —  The  petitioners  and  JET.  Faunderoy  were 
entitled,  as  trustees,  to  certain  stock  :  under  a  joint  and 
several  power  of  attorney  to  the  members  of  the  house 
of  Marsh  and  Co.,  (purporting  to  have  been  executed 
by  the  petitioners  and  Fauntleroyi)  one  member  of  the 
house  went  to  the  Bank  of  England,  and  sold  out  a  part 
of  the  stock ;  upon  a  subsequent  occasion  another  mem- 
ber of  the  house  went  to  the  Bank,  and  sold  out  another 
part  of  the  stock ;  the  proceeds  were  paid  iqto  the  house 
of  Martin  and  Co.,  who  were  the  bankers  of  Marsh  and 
Co.  I  think,  therefore,  in  point  of  law^  that  the  pay- 
ment of  the  proceeds  of  tliis  stock  into  the  house  of 
Martin  and  Co.  was  a  pajmient  of  the  proceeds  into  the 


produced  by  the  sale  and  transfer  in  lieu  of  a  prosecution  for  the 
of  their  annuities.  The  sale  was  felony,  a  defence  of  another 
not  a  felonious  act,  neither  was  kind  would  be  given.  But  this 
the  transfer,  nor  the  receipt  of  is  not  the  present  case,  and  not 
the  money.  The  felonious  act  being  so,  we  think  the  plaintiA 
was  antecedent  to  all  these,  and  may  entirely  pass  by  the  felony, 
was  complete  without  them,  and  and  rely  on  the  transfer  and 
was  only  the  inducement  to  the  receipt  of  the  money,  and  that 
Bank  of  England  to  allow  the  the  defendants  cannot  protect 
transfer  to  be  made.  If  public  themselves  agunst  the  demand 
policy  had  required  that  the  felo-  for  the  money  which  they  have 
nious  inducement  should  prevent  received,  by  shewing  this  fdony 
a  claim  to  the  money  afterwards  on  the  part  of  one  of  the  mem- 
received,  as  it  would  do  if  an  bers  of  their  house.  The  postea, 
action  were  brought  against  the  therefore,  is  to  be  delivered  to 
felon  for  the  money  received  by  the  plainti£&." 
a  transfer  obtained  by  his  felony 
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house  of  Marsh  and  Co.    The  moment  the  payment        1828. 

was  made  to  Martin  and  Co.,  the  amomit  paid  stood        """"^ 

there  to  the  use  of  Marsh  and  Co.  Holland. 

Id  the  matter 
Then  as  to  what  subsequently  took  place :  FaunUercy  ^ 

drew  out  a  part,  or  the  whole,  of  this  money ;  but  in  aod  odien. 
what  character  did  Fauntkroy  draw  it  out  ?  if  he  drew 
it  out  as  a  member  of  the  firm,  that  will  not  exonerate 
Marsh  and  Co.  fi*om  their  liability :  if  he  drew  it  out  iin 
his  character  of  trustee,  he  had  no  right  so  to  draw, 
because  the  other  trustees  were  necessary  parties,  and 
ought  to  have  signed  with  him.  I  agree,  therefore,  with 
the  opinion  expressed  in  the  judgment  of  the  Court  of 
Kbig's  Bench,  that  this  money  is  to  be  considered  as 
remaining  in  the  house  of  Marsh  and  Co.  at  the  time  of 
the  bankruptcy,  and,  remaining  in  the  house  at  the  time 
of  the  bankruptcy,  it  belongs  to  the  trustees,  and  that 
they  are  entitled  to  prove  for  the  amount.  It  does  not 
appear  to  me,  when  the  facts  are  examined  and  con- 
sidered together,  that  any  doubt  arises  upon  the  efiect  of 
them.  I  am  not  now  considering  the  only  point  upon 
which  any  doubt  could  be  entertained,  namely,  the 
felony  committed  by  FaunUeroy  ;  that  has  not  been  pre- 
sented for  my  consideration,  nor  have  any  arguments 
been  addressed  to  me  to  shew  that  the  Court  of  King's 
Bench  came  to  a  wrong  conclusion  upon  that  point. 
Upon  the  transaction,  as  I  have  stated  it,  no  doubt 
whatever  can  be  entertained,  and  I  think  the  petitioners 
are  entitled  to  prove. 

On  the  31st  July  1828,  a  petition  was  presented  by 
the  assignees,  stating  that  since  the  proof  was  made, 
the  assignees  had  been  advised  that  the  judgment  of  the 
Court  of  King's  Bench  was  erroneous,  inasmuch  as  it 
proceeded  on  the  assumption  that  the  stock  of  Stone  and 
Gahagan  had  been  transferred,  and    that  Stone  and 
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1828.        Gahagan  might  therefore  elect  to  proceed,  either  ag^nst 

Marsh  and  Co.  or  the  Bank  of  England ;  whereas  the 

BoLLAND.  supposed  transfer  of  stock,  having  been  under  a  forged 
In  the  matter  power  of  attorney,  in  no  way  operated  upon  the  interest 
Marsh  of  the  owner  of  the  stock,  nor  occasioned  any  such  injury 
and  othert.  ^^  damage  as  could  give  the  owner  of  the  stock  a  right 
to  prove  against  the  bankrupts ;  that  even  if  Sione  and 
Gahttgcm  had  such  right  of  election,  yet  that  they  had, 
in  point  of  fact,  elected  to  proceed  against  the  Bank,  and 
had  entered  into  an  agreement  with  the  Bank  by  which 
their  claim  was  recognized,  and  the  Bank  had  engaged  to 
replace  the  amount  of  the  stock,  upon  Sione  and 
Gahagan  first  coming  in  to  prove  against  the  bankrupts' 
estate,  and  assigning  such  proof  to  them ;  that  the  fact 
last  stated  did  not  form  any  part  of  the  special  case  upon 
which  the  Court  of  King's  Bench  pronounced  its  judg- 
ment ;  that  these  objections  were  not  brought  under  the 
notice  of  the  Court  when  the  order  of  the  26th  of 
July  1827  was  pronounced ;  and  the  petition  prayed  that 
the  said  order  might  be  reversed,  or  that  the  petitioners 
might  be  permitted  to  file  a  bill  in  the  Court  of  Chancery 
to  reverse  the  said  order,  and  that  the  proof  might  be 
expunged. 

This  petition  came  on  to  be  heard  on  28d  of  October 
1828. 

The  Attorney  General  and  Mr.  Seijeant  Bosanquelj 
Mr.  Bickerstethf  and  Mr.  PhiUimore  objected  to  the 
petition  being  heard,  on  the  ground  that  it  was  an  iqppli- 
cation  for  a  new  trial,  which  had,  on  a  former  petition, 
been  refused,  and  in  which  the  parties  had  acquiesced; 
as  the  debt  had,  in  obedience  to  the  order,  been  proved ; 
and  as  no  new  matter  was  stated  as  a  foundation  for  a  new 
application. 
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The  olgection  was  overruled,  (a)  1828. 

Ex  f)oric 

(a)  The  following  is  a    note   of  what   passed  on  this      Holland. 
point  i  In  the  matter 

Mr.  Serjeant    Wilder    Mr.  Sugden^    Mr.  MontoffUf    and        Marsh 
Mr.  Knight  for  the  petitioners: —  and  others. 

Upon  the  petition,  on  which  the  new  trial  was  reftised, 
there  was  not  any  argument  upon  the  decision  in  the  Court 
of  King's  Bench,  which,  at  that  time,  had  not  been  reported, 
and  was  assumed,  as  it  naturally  would  be,  to  be  correct 
in  law ;  and  on  that  supposition  the  Lord  Chancellor's 
judgment  was  founded.  The  report  of  your  Lordship's 
judgment  states  as  follows:  *^  I  am  not  now  considering 
the  only  point  upon  which  any  doubt  could  be  enter- 
tained, that  is,  the  felony  committed  by  Fttuntleray ;  that 
has  not  been  presented  for  my  consideration,  nor  have  any 
arguments  been  addressed  to  me  to  shew  that  the  Court 
of  King's  Bench  came  to.  a  wrong  conclusion  upon  that 
point." 

Since  the  order  was  made,  the  case  has  been  reported, 
and  it  has  been  represented  by  us,  who  advise  the  assig- 
nees, that  the  decision  of  the  King's  Bench  is  erroneous 
in  point  of  law ;  and  even  if  it  be  not,  that  it  does  not  war- 
rant the  position  that  the  debt  is  proveable.  The  question 
now  is,  whether  the  Lord  Chancellor,  sitting  in  bankruptcy, 
will  not  hear  such  reasons  as  can  be  urged  why  a  large  debt, 
which  we  say  is  not  proveable,  ought  not  to  stand  upon  the 
proceedings :  when  it  is  the  constant  practice  of  this 
Court  to  rehear  any  order,  where  there  is  reason  to  suppose 
that  the  application  is  advisedly  made.  That  it  is  so  made 
appears  from  the  allegations  with  which  the  petition  con« 
eludes,  and  which  are  as  follows:  **  That  the  petitioners 
have  been  advised  that  the  judgment  of  the  King's  Bench 
is  erroneous,  inasmuch  as  it  proceeded  upon  an  assumption 
that  the  stock  of  Stone  and  Gahagan  had  been  transferred, 
and  that  they  might  therefore  elect  to  proceed  either 
against  the  bankrupt  or  against  the  Bank ;  whereas  the 


k'ljiiimi.xr'. !«  I 
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1828.  Mr.  Seijeant  Wilde,  Mr.  Sugden,  Mr.  Momiagu^  and 

-"■"""        Mr.  Knight  for  the  petitioners : — 

Ex  parte 
In^Selnaitcr       -A^fter  some  preliminary  observations,  and   after  as- 

of  suming  that  in  general,  to  entitle  a  creditor  to  prove 

and  others,  under  a  commission,  there  are  three  requisites : 

1st.  He  must  be  entitled  to  maintain  an  action  against 

the  bankrupt. 

2d.  The  action  must  be  on  a  contract ;  and 
3d.  It  must  be  maintainable  before  the 

issued. 


petitioners  were  advised  that  the  supposed  transfer  having 
been  under  a  forged  power,  in  no  way  operated  upon  the 
interest  of  the  owners  of  the  stock,  nor  occasioned  any  real 
injury  or  damage,  as  could  give  the  owners  aright  to  prove 
against  the  bankrupts :  and  that  they  were  further  advised, 
that  if  Stone  and  Gahagan  had  such  right  of  election,  yet 
that  they  had,  in  point  of  fact,  elected  to  proceed  against 
the  Bank,  and  had  actually  entered  into  an  agreement  with 
the  Bank,  by  which  their  claim  was  recognized,  and  the 
Bank  had  engaged  to  replace  the  amount  of  the  stock,  upon 
Stone  and  Gahagan  first  coming  in  to  prove  against  the 
bankrupts'  estate,  and  assigning  such  proof  to  die  Bank, 
which  last  mentioned  fact  did  not  form  any  part  of  the  case 
upon  which  the  Court  of  King's  Bench  pronounced  its  judg- 
ment. That  these  objections  were  not  fully,  if  at  all,  brought 
under  your  Lordship's  notice,  when  the  order  of  d6lh  July 
1827  was  pronounced ;  and  they  cited  csr  parte  Baker,  (a) 

The  Lord  Chancellor  : — It  is  a  matter  of  daily  piac- 
tice  to  apply  to  reverse  an  order ;  and  unless  an  applicatioii 
to  reverse  an  order  for  a  new  trial  is  an  exception  to  the 
general  rule,  which  I  think  it  is  not,  the  petitioners  arc 
entitled  to  proceed. 

(a)  Ex  parte  Baker  re.  Danny    tion  to  rehear  an  order  made  I 
August  18S9.    This  was  a  peti-    Lord  jE/iJofi  upon  an  appeal  fio 
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Assuming  these  as  principles,  their  arguments,  which        1828. 
were  very  extensive,  may  be  stated  under  the  following 

i_     J  ^'  poTte 

heads :  Bolland. 

-  ^    T*    T    .  ,  .  In  the  matter 

Ist.  Preliminary  observations.  of 

2d.  The   claimants  could  not  maintain   any  action        Mamh 

''  and  otbere. 

against  the  bankrupts.  preliminary 

8d.  If  they  could  maintain  any  action,  it  was  not  an  observations. 

acticm  on  a  contract. 

4thly.  Whatever  was    the   form   of  the  action,  the 

right  did  not  exist  before  the  bankruptcy. 

PRELIMINARY   OBSERVATIONS. 

The  case  upon  which  the  judgment  of  the  Court  of  General. 
King's  Bench  was  formed  was  defective,  and  calculated 
to  prejudice  the  interests  of  the  defendants.  It  con- 
tained allegations  wliich  ought  to  have  been  omitted,  and 
omitted  all^ations  which  ought  to  have  been  inserted. 
It  was  rather  an  imaginary  than  the  real  case ;  and  by 
the  form  of  pleading  in  a  feigned  issue,  and  the  nature 
of  the  learned  judge's  charge  to  the  jury,  the  whole  case 
has  not  been  fully  discussed. 

The  case  states,  that  "  there  was  no  account  with  the  Improper  In- 

scrtioDS 

defendants'  house  in  the  names  of  the  plaintiff  and 
Fauntleroy ;  but  there  was  an  account  in  the  names  of 
the  executors  of  Sir  Thomas  PlaistowJ^ 

This  statement  ought  not  to  have  been  inserted.  It 
was  made  to  convey  the  idea  that  the  trustees  and 
executors  were  the  same  persons,  and  that,  as  there  was 
an  account  with  the  executors,  but  not  with  the  trustees, 
this  was  a  difference  not  in  substance  but  in  form.  The 
&ct,  however,  is,  that  the  trustees  and  executors  are  not 
the  same  persons. 


the  Vice-Chancellor ;  and  upon    the  objection  was  overruled,  and 
the  same  objection  being  made,    the  petition  heard.  Seean/£>,S79. 
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1828. 


JBx  parte 

BOLLANO. 


The  trustees  were  Gahoffonj  Stane^  and  FautUhray;  the 
executors  were  Gahoffon,  Pknstow^  and  FtxwUleray.  The 
insertion,  therefore,  of  this  allegation  conveyed  the 
In  the  matter  erroneous  impression  that  the  relation  of' banker  and 
Mabsh  customer  existed  between  the  defendants  and  the  peti- 
tioners, as  trustees,  when  no  such  relation  did  exist; 
when  there  was  no  employment,  and  no  privity  between 
them,  unless  by  legal  operation  it  is  to  be  implied  &<un 
the  misconduct  of  Fauntkroy. 


and  others. 


The  case  also  states,  that  ^<  the  money  raised  by  the 
transfers  was  not  carried  to  the  executor^  account  J* 

This  statement  ought  not  to  have  been  made.  It  was 
inserted  to  convey  the  idea  that  there  was  an  account  to 
which  the  money  ought  to  have  been  applied ;  but  the 
account  of  trustees  of  a  particular  sum  under  a  will 
could  not  have  anjrthing  to  do  with  the  executors'  account 
with  their  bankers. 


Omissions. 


The  insertion,  therefore,  of  this  all^ation  conveyed 
an  erroneous  idea,  of  some  n^ligence  in  the  money  not 
having  been  carried  to  an  account  to  which  it  was 
inapplicable. 

Such  are  insertions  of  what  ought  to  have  been 
omitted,  but  there  are  also  omissions  of  what  ought  to 
have  been  inserted. 


The  printed  report  does  not  contain  the  whcde  of  the 
special  case,  (a)     It  does  not  state  that  a  book  was  kept 


(a)  The  following  is  a  copy  of  books  of  the  Govemor  and  Com- 

the  real  case :  pany  of  the  Bank  of  England,  in 

On  the  86th  day  of  May  1819,  the  name  of  the  plaindffi,  jointly 

there    was     standing    in     the  mth  Henry  Fmmtiercy,  decetaed. 
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at  the  banking  bouse  called  <<  tbe  House  Book/'  in        1828. 
wbicb  entries  were  from  time  to  time  made  by  Fauntleroy^       ^ 

Ex  parte 
— BOLLAND. 

,  ^  ,  .  .  .      J  •  ^         . ^      -.u       •        In  the  matter 

the  sum  of  17,061/.  I2s,  4d.in  tered  into  contracts  with  vanous  ^^ 

the  capital  stock  of  navy  five  per  stock-jobbers    for   the    sale   to        Mabsm 

cent,  annuities,  which  were  held  them  of  15,81 1/.  18s.  of  the  said     an<*  others. 

by  the  plaintiffi  and  the  said  navy  five  per  cent,  annuities,  at 

Heruy  Fauniieroy,  as    trustees  prices  which,  upon  the  whole, 

under  the  will  of  Sir   nomas  yielded    16,019/.   15«.  4(f.,  the 

Bemers  Piaistow,  deceased.  19/.  15«.  4d.  being  the  amount  of 

The  defendants  and  the  said  the  brokerage. 
Henry  Fauntleroy  and  Sir  James        On  the  26th  of  May  1819,  the 

SibSaidy  bart,  until  the  death  of  sfud  John  Henry  Spurling  caused 

the  said  Sir  James  Sibbald^  and  transfers  to  be  prepared  in  the 

the  said  defendants  and  Henry  books  of  the  Governor  and  Com- 

Fauntleroy  since  tbe  death  of  pany  of  the  Bank  of  England  of 

the  said  Sir  James  Sibbaid,  car-  part  of  the  said  annuities,  to  the 

ried  on  the  business  of  bankers  amount  of  7,000/.,  to  the  pur- 

in  Bemers-street,  under  the  firm  chasers  thereof,  or  their  nomi- 

of  Marsh  and  Co.  nees,  and  on  that  day  the  defen- 

On  the  85th  of  May  1819,  in-  dant,  Josias  Henry  Siraceyy 
structions  were  given  by  the  attended  at  the  bank  and  signed 
house  of  Marsh  and  Co.  to  their  the  demand  to  act  indorsed  on 
broker  John  Henry  SpurHng,  to  the  said  power  of  attorney,  and 
sen  as  much  of  the  said  stock  as  then  executed  two  several  instru- 
would  produce  16,000/.  sterling,  ments  of  transfer  so  prepared  in 
previously  to  which  time  there  the  books  kept  at  the  Bank  of 
had  been  lodged  at  the  Bank  of  England,  of  two  sums,  part  of  the 
England  a  letter  of  attorney,  said  annuities,  viz.  6,895/.  lOf.  6d: 
purporting  to  be  executed  by  the  to  the  Rev.  Wiliiam  Yates  and 
plaintiffs  and  Henry  Fauntleroy,  T.  Nbrris,  Esq.,  and  104/.  9#.  ed. 
to  sell,  assign,  and  transfer  all  or  to  one  Henry  Neil;  and  the  said 
any  part  of  16,000/.,  part  of  the  annuities  were  thereupon  carried 
said  annuities ;  which  letter  of  by  the  said  Grovemor  and  Corn- 
attorney  was  executed  by  the  pany  to  the  credit  of  the  said 
jaid  Henry  Faunileroy,  but  the  transferrees  in  the  books  kept 
execution  thereof  by  the  said  at  the  Bank  of  England  for 
plaintiffs  was  forged  by  the  said  transfer  thereof,  and  the  plaintiff^ 
Henry  Fauntleroy.  and  smd  Henry  Fauntleroy  ceased 

Pursuant  to  such  instructions,  to  have  credit  for  the  same  in 

the  said  John  Henry  Spurling  en-  the  said  bodks  kept  at  the  Bank. 
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1828.        and  by  some  of  the  defendants ;  that  this  book  purported 
"""^        to  contain  the  transactions  of  the  defendants'  house  with 

Ex  parte 

BOLLAND.         ; 

f                Oa  the  28th  day  of  May  1819,  book  went  from  one  house  to 

Marsh         the  said  John  Henry  Spurling  the  other  from  time  to  time,  ac- 

and  others,     caused  transfers  to  be  prepared  cording  to  the   usual    practice 

in  the  books  of  the  Governor  and  between  bankers  and  their  cus- 

Company  of  the  Bank  of  England  tomers,    and    to    this    account 

of  the  sum  of  8,8 1 1/.  1  St.,  residue  Spurling  the  broker  usually  paid 

of  the  said  annuities  so  sold  as  the  money  received  by  him  for 

aforesaid,  in  various  sums  to  the  stock  sold  by  the  order  of  the 

purchasers  thereof  or  their  no-  defendants'  house, 

minees,  and  on  that  day  the  de-  The  consideration  mon^  of 

fendant  Graham  attended  at  the  the  said  annuities  was  received 

banky  and  executed  four  several  by  the  said  John  Henry  SpurUmgf 

instruments  of  transfer  in  the  and  was  paid  by  him  to  stud 

books  kept  at  the  Bank  of  Eng-  Messrs.  Martin,  Stmie  and  Co. 

land,  of  the  following  sums,  part  to  the  credit  of  the  house  of 

of  the  said  annuities ;  that  is  to  Marsh  and  Co.,  according  to  the 

say,  5,000/.,  part  of  the  said  an-  usual  practice,  in  the  following 

nuides,    to   one  Joseph  Seaton  sums,  viz.  7,105/.  on  the  86th  May 

Aspden;  811/.  13«.,  other  part  1819,   and  the  further  sum  of 

thereof,  to    one    John    Brett;  8,904/.  17«.  8</.  on  the  28th  May 

S,000/.,  other  part  thereof,  to  1819,  being  the  said   prindfial 

one  David  Gibson;  and  1,000/.,  sum  of  16,000/.,  together  with 

other  part  thereof,  to  one  Tho^  the  sum  of  9/.  Ms.  8d.,  one  moiety 

mai  Courtenay;    and    the  said  of    the    broker^s    commissiony 

annuities  were  thereupon  carried  which  was  allowed  by  him  to  the 

by  the  said  Governor  and  Com-  said  house  of  Marsh  and  Co., 

pany  to  the  credit  of  the  said  according  to  the  usual  practice 

transferrees  in  the  books  kept  at  on  sales  effected  by  him  on  their 

the  Bank  of  England  for  transfer  account,  since  which  payment 

thereof,  and  the  plaintiffs  and  the  account  of  Marsh  and  Co. 

said  Henry  Fauntleroy  ceased  to  with  Martin  and  Co.  had  been 

have  credit  for  the  same  in  the  frequently  balanced  before  the 

said  books  kept  at  the  Bank.  bankruptcy.    Henry  Fauntleroy 

The  defendants'  house  had  an  was  permitted  by  the  partners  to 

account    with  Messrs.  Martin,  conduct  the  greater  part  of  the 

Stone  and  Co.,  bankers  in  the  business  of  the  house  without 

city,  in    the   usual   way   of  a  their    interference,    and    drew 

banker's  account,  and  a  pass-  upon  the   account  of  Martin, 


CASES  IN  BANKRUPTCY.  SSI 

Martin  and  Co.,  and  the  items  ought  to  have  corre-        1828. 
sponded  with  the  pass-book,  which  was  solely  under  the         "^""^ 

— fioLLAND. 


Stone  and  Co.  in  the  partnership  to  a  yery  lai^ge  amount  were  en-               matter 

firm  as  be  thought  fit,  without  tered  on  each  side  of  the  pass-        Mabsh 
the  knowledge  and  in  fraud  of    book,  at  various  dates  subsequent      and  others, 

his    partners,    more    than    the  to  March  1819,  which  were  not 

amount  of  the  said  sums  so  paid  in  the  house  book,  and  also  that 

in.  sums  to    a  very  large  amount 

A  book  was  kept  at  the  defen-  were  entered  in  the  house^book 

dants'  banking-house,  called  the  as  paid  to  MarOnt  Sloue  and  Co., 

house-book,  in    which    entries  which  had  never  been  paid  to 

were  from  time  to  time  made  by  them.  These  latter  entries  were 

Faunileroy,  and  by  some  of  the  in  the  handwriting  of  Faunileroy, 

defendants.   Many  entries  were  Upon    the    apprehension    of 

made  in    it  by   the  defendant  Fauniieroy,   shortly  before  the 

Grakam,   by    the    direction  o£  bankruptcy,  a  paper  was  found 

Fauntleroyy  or  of  some  clerk  in  in  his  private  desk,  whereof  he 

the    defendants'    house.     This  kept  the  key,  in  the  handwriting 

book  purported  to  contain  the  of   the    defendant  Graham,  in 

transactions  of  the  defendants'  pencil,  of  which  the  following  is 

house  with  Martin,  Stone  and  Co.  a  copy : 

and  the  sums  ought  to  have  cor-  **  26th  May  1819.      15,000^. 

re^Mnded    with   those   in    the  odd,    navy  fives.      7,105L  paid 

pass-book.    The  pass-book  was  into  Martinis  on  the  86th,  and 

never  examined  by  either  of  the  on  the  88th,  8,9O0/.  odd,  to  make 

defendantsbefore  thebankruptcy.  up  the  account  to  raise  16,000L 

Upon  comparing  the  two  books  money  of  H,  F.  Gakagan  and 

after   the    bankruptcy,   it    was  Stone*' 

found  that  neither  of  the  sums  There  was  no  account  with 

before  mentioned  to  have  been  the   defendants'  house    in    the 

paid    by    Spur&ng    to   Martin,  names    of     the    plaintiffs    and 

Stone  and  Co.,  was  entered  in  Fauniieroy,    but  there  was  an 

the    house-book  or  any  other  account  in    the  name   of  the 

book,  except  the  pass-book;  but  executors  of  Sir  Thomat  Bemert 

the  said  sum  of  9/.  17«.  ed,,  the  Plettow;  the  executors  were,  in 

moiety  of  the  commission,  was  fact,  the  plaintiff*  Gahagan,  Miss 

entered  in  the  house-book  in  the  Plettow,  and  Fauntleroy,     The 

handwriting  of  ^atm</!?roy.  Upon  defendant  Stracey  knew  that  the 

flucb    comparison    of  the    two  plaintiff*  Stone  was  in  India  in 

books  it  also  appeared  that  sun^s  the    year    1819.     The  money 

Vol.  L  a  a 
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1828.       controul  of  fotintferoy,  and  which,  until  the  bankruptcy, 

"^"^        was  never  examined  by  either  of  the  defendants,  and 

BoLLAND.      when  examined  it  appeared  that  neither  of  the  sums 

In  thejnatter  gjj j  ^  y^y^  jj^^i^  p^j  jjy  SpurUng  and  Co.  were  entered 

in  the  house-book.  The  only  entry  being  9L  lis*  Sd^ 
the  moiety  of  the  commission  due  to  SpurUng^  which  was 
entered  by  Faunderoy.  This,  however,  is  not  the  only 
fraud  that  has  been  discovered  by  this  examination;  fiir 
large  sums  are  entered  on  each  side  of  the  paas^bodc, 
which  were  never  entered  in  the  house-book,  and  large 
sums  were  entered  in  the  house-book  as  paid,  of  which 
there  was  not  the  payment  of  a  farthing. 


of 

Marsh 

and  others. 


Imaginary 
case. 


These  omissions  and  insertions  are  not,  however,  the 
only  modes  by  which  the  defendants  have  been  preju- 
diced. 


By  the  order  of  the  Lord  Chancellor  no  objection  was 
to  be  taken  on  the  trial  of  the  issue,  on  the  ground  that 
Fauntleroy  was  interested  as  a  trustee  jointly  with  the 
plaintiff,  and  also  a  partner  with  the  defendants.  The 
object  of  this  direction  was  merely  to  prevent  the 
plaintiff'  being  defeated  at  Nisi  Prius,  by  the  formal 
objection  that  one  of  the  plaintiffi  on  the  record  was 
also  one  of  the  defendants.  Instead,  however,  of  its 
having  been  confined  to  this  object,  the  fact  of  Faunilerojf 
being  both  a  claimant  and  respondent,  and  the  legal 
consequences  resulting  from  that  fact,  have  been  disre- 
garded, and  the  whole  reasoning  has  been  rather  upcm  a 
speculative  than  the  real  case. 


raised  by  the  transfers  was  not  Henry  SpurUng  to  the  house  of 

carried  to  the  executors' account.  Manh  and  Co.,    in  the  usosl 

A  broker's  note  of  the  sale  course, 
was  transmitted  by  the  said.  John 


^ 
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In  addition  to  the  prejudices  arising  from  these  causes,         1828. 

the  mode  of  pleading  by  a  feigned  issue,  instead  of  a  de-         

claration  in  indebitcstusassumpsitylias  been  injurious  to  the      Bolland. 
defendants*  interest.     In  a  regular  declaration  there  is  a  ^"  ^^^  matter 
statement  that  the   debt  is  either  for  goods  sold  and        Marsh 
delivered,  or  for  money  had  and  received,  or  for  some  others. 

other  particular  consideration ;  but  the  declaration  upon  Feigned  Issue, 
a  wager  is  so  general  that  the  defendant  has  not  the  least 
intimation  of  what  is  allied  to  be  the  foundation  of  the 
debt^  or  in  what  l^al  shape  it  is  supposed  to  arise.  As, 
however,  this  debt  could  not  be  proveable  under  the  com- 
mismon^  unless  it  was  for  money  had  and  received,  we  shall 
assume  that  this  was  the  nature  of  the  petitioner's  claim. 

In  addition  to  these  prejudices  to  the  defendants,  from 
the  form  of  the  case  and  of  the  pleadings^  the  direction  charge  at  Nisi 
to  the  jury  did  not  meet  the  case.  P""*- 

There  were  two  points  of  view  in  which  the  case 
might  have  been  submitted  to  the  jury :  1st,  assuming  it 
to  be  a  valid  instrument;  and  2dly,  assuming  it  to  be 
invalid.  The  judge,  instead  of  stating  these  two  views, 
excluded  from  the  consideration  of  the  jury  all  the  facts 
connected  with  the  forgery,  and  confined  them  to  the 
supposition  that  the  transfer  was  valid.  His  Lordship's 
charge  was  as  follows :  —  <^  The  question  has  arisen  out 
of  the  foi^ery  of  this  power  of  attorney ;  but  the  only 
way  that  this  question  can  be  put  to  you  is,  to  assume 
that  the  power  is  valid,  and  then  see  whether  or  not 
the  defendants  are  answerable  for  this  sum  of  money." 
And,  in  this  single  point  of  view,  the  opinion  of  the 
jury  was  taken,  instead  of  its  having  been  taken  on  both 
views ;  firstj  assuming  it  to  be  a  valid  instrument ;  and, 
iecondlyy  supposing  the  instrument  to  be  altogether  void 
s&  a  forgery. 

A  A  2 
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1828. 

NO    RIGHT    OF   ACTION. 

Ex  parte  ^^ 

Holland.  There  is  no  right  of  action,  because  the  plaintifis  are 

n  t  le^mattcr  ^^^  ^^  parties  injured ;  and  because,  even  if  they  were 

Marsh        the  parties   injured,    they  did   not  prosecute   or  give 
and  others.         .  <,  i     <•  i 

evidence  airamst  the  felon. 

NO   RIGHT   OF  ^^ 

ACTION. 

Plaintifis  not         First,  the  plaintiff  were  not  injured.     The  parties 
injured.  injured  are  not  the  Bank  of  England,  for  they  have  not 

paid ;  nor  are  they  the  plaintifis,  the  proprietors  of  the 
stock,  for  their  stock  remains  unaltered,  and  they  have 
not  paid  a  farthing ;  but  the  person  injured  is  the  pur- 
chaser of  the  supposed  stock,  by  having  parted  with  his 
money  upon  a  bad  security. 

That  tlie  stock  of  the  plaintiff  remains  unaltered  is 
clear  upon  principle  and  upon  authority. 

p .    •  1   .u  t        The  security  of  property,  in  general^  depends  upon 
stock  unalter-    the  impossibility  of  its  being  transferred  by  fraud  aod 

forgery,  as  the  right  to  property  transferrable  only  by 
written  documents  cannot  be  transferred  by  any  fdoo 
assuming  the  character  of  the  proprietor. 

The  law,  and  the  principle  of  the  law  upon  this 
subject,  as  stated  by  the  Liord  Chief  Justice,  in  Davis 
V.  7%6  Bank  of  England,  2  Bing.  402,  is  dear  and 
unanswerable,  (a) 

Unless,  therefore,  there  is  any  difference  between  stock 
and  every  other  species  of  property ;  unless  we  hold  our 
interests  in  funded  property  by  a  more  frail  tenure  tban 
any  other  species  of  property ;  unless  we  may  by  forgery 
be  deprived  of  this  species  of  property,  the  right  of  the 

(a)  See  potiea,  336, 


CASES  IN  BANKRUPTCY.  335 

plaintiffs  to  their  stock  is  not  affected  by  the  forgery        1828. 

of  Fatmdewy.     But   the   l^islature  has  not  been   so        

inattentive  to  the  interest  of  stockholders;  for  it  has  Bolland. 
declared  (a),  "  that  the  said  capital  or  joint  stock,  or  any  '"  the  matter 
share  or  interest  therein,  and  the  proportional  annuity  Mabsu 
attending  the  same,  shall  be  assignable  and  transferrable  ^"  ^  ^'^' 
as  this  act  directs,  and  not  otherwise ;  and  that  there 
shall  be  constantly  kept,  at  all  reasonable  times,  in  the 
(^ce  of  the  said  chief  accountant  for  the  time  being 
within  the  city  of  Liondon,  a  book  or  books,  wherein  all* 
assignments  or  transfers  of  the  said  stock,  or  any  part 
thereof,  and  the  proportional  annuity  attending  the 
same^  at  the  rate  aforesaid,  shall  be  entered  and  regis- 
teredj  which  entries  shall  be  conceived  in  proper  words 
for  that  purpose,  and  shall  be  signed  by  the  parties 
making  such  assignments  or  transfers ;  or  if  such  party 
be  absent,  by  his,  her,  or  their  attorney  thereunto  law- 
fully authorized,  by  writing  under  his,  her^  or  their 
hands  and  seals,  to  be  attested  by  two  or  more  credible 
witnesses ;  and  that  the  person  or  persons  to  whom  such 
transfers  shall  be  made,  do  underwrite  his^  her,  or  their 
acceptance  thereof;  and  that  no  other  method  of  assign- 
ing or  transferring  the  said  stock  and  annuities  attending 
the  same,  or  any  part  thereof,  or  any  interest  therein, 
diall  be  good  or  available  in  law."  Such  is  the  security 
with  which  the  legislature  has  protected  the  funded 
proprietor,  whose  security  consists  in  the  impossibility  of 
its  being  transferred,  except  upon  due  compliance  with 
the  act  of  parliament 

The  plaintiffs,  therefore,  continue  in  principle  the 
proprietors  of  this  stock ;  and  this  doctrine,  so  clear  in 
principle,  is  established  by  authority. 

{a)  1  Geo.  St.  9  &  11. 

aa3 
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1828.  It  is  settled  in  Dam  v.  The  Bankof  England^  2  Bing. 

^ 404.    In  this  case  the  Lord  Chief  Justice  sa)rs : "  I  take 

BoLUkND.      it  to  be  clear  that  a  transfer  in  writing,  not  made  by  the 

la  the  matter  party  transferring,  or  some  agent  duly  authorized,  can 

Marsh       have  no  effect.     A  forged  indorsement  on  a  bill  of  ex- 

and  others,     ^j^^nge  conveys  no  interest  in  such  bill.     Transferrable 

Authority  that  shares  of  the  stock  of  any  company  cannot  be  divested 
stock  IS  unal-  _  _  .  ,  ^  i  .  i 

tered.  out  of  the  propnelors  by  any  act  of  the  company,  without 

the  authority  of  the  stockholders.  The  Bank  of  England 
has  no  more  authority  to  affect  the  interest  of  any 
stockholder,  than  the  most  insignificant  chartered  com- 
pany has  to  dispose  of  the  shares  of  any  of  the  members 
of  such  a  company.  The  legislature  (so  far  from  allowing 
any  act  of  the  bank  to  deprive  the  stockholder  of  his 
interest,)  has  taken  care  to  direct  in  what  manner  the 
interest  he  has  in  the  public  annuities  diall  be  conveyed 
away,  and  to  declare  that  no  other  mode  of  conveyance 
shall  be  legal.  In  many,  if  not  in  all  the  loan  acts, 
the  mode  of  transferring  is  described  in  the  following 
words:  ^^  There  shall  be  kept  in  the  office  of  the 
accomptant  in  Liondon,  books  wherein  transfers  of  stodc 
shall  be  entered,  which  entries  shall  be  signed  hy  the 
parties  making  such  transfers,  or  by  their  attomies 
authorized  by  writing  under  their  hands  and  seals,  and 
attested  by  two  witnesses ;  and  the  persons  to  whom  such 
transfers  are  made,  shall  underwrite  their  acceptance, 
and  no  other  method  of  transferring  stock  shall  be  good!* 
In  Auriol  v.  Smith  (a),  the  Lord  Chancellor  says:  '*  Where 
the  question  is  whether  a  transfer  purporting  to  be  the 
handwriting  of  an  individual  is  genuine,  the  books 
themselves  must  be  produced.  Why  ?  That  the  party 
supposed  to  have  made  the  transfer  might  shew  that  it 
was  not  his  handwriting.     If  a  stockholder  is  permitted 


(a)  18  yei,20&. 


CASES  IN  BANKRUPTCY-  38T 

to  shew  that  a  transfer  pui*porting  to  be  made  by  himself  1828. 
is  not  his  writing,  he  must  be  permitted   to  shew  that 

when  a  transfer   is  made  by  attorney^   the  pretended  Bolland. 

attorney  had  no  authority,  the  power  under  which  he  '"  ^^®  matter 

claimed  to  act  being  a  forgery.     We  cannot  do  justice  Marsh 

to   this  plaintiff  unless   we   hold   that  the  stocks  are  *°        *"* 
still  his." 

When  this  question  was  last  before  the  Court  it  was 
supposed  by  the  counsel  for  the  petitioners  that  the 
case  had  been  overruled  in  the  Court  of  King's  Bench. 
It  was  so  supposed  from  the  general  knowledge  in  the 
profession,  that  the  decision  had  been  reversed,  without 
any  particidar  knowledge  of  the  grounds  of  the  reversal, 
as  the  report  had  not  then  been  printed ;  but  it  now 
turns  out  that  the  supposition  was  erroneous,  for  by  the 
report,  in  5B.  ^C.  185,  it  appears  that  the  reversal  was 
not  upon  the  merits,  but  upon  a  point  of  form,  (a)  As 
it  never  entered  the  minds  of  the  counsel  that  the  Bank 
of  Enghmd  had  got  rid  of  a  question  of  tiiis  importance 
upon  a  point  of  form,  it  was  taken  for  granted,  hastily, 
as  it  turns  out,  that  the  decision  had  been  reversed  upon 
the  merits. 


(a)  The  judgment  is  as  follows :  that  the  bank  ever  had  received 

**  We  can  only  decide  upon  the  the  dividends  from  government ; 

fiicts  stated  in  the  record.    The  nor  is  there  any  fact  found  by  the 

second  and  fourth  counts  of  the  jury  to  cure  the  want  of  that 

declaration,    upon    which    the  allegation.  Without  saying  what 

Court  of  Common  Pleas  have  would  have  been  our  decision  if 

given  judgment  in  favour  of  the  that  fact   had  been  alleged  or 

defendant  in  error,  represent  the  found  by  the  jury,  we  are  of  opi- 

du^  of  the  bank  to  be  to  pay  the  nion  that  the  second  and  fourth 

dividends.    Now  it  could  not  be  counts  of  the  declaration  are  not 

the  duty  of  the  bonk  to  pay  the  suffident,  and  that  the  judgment 

dividends,  until  they  had  received  must   on   that  ground   be  re- 

them  from  government.    There  versed.** 
is  no  allegation  in  the  declaration 
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1828.  The  Lord  Chancellor  :  — 


Ex  parte  Am  I  right  in  supposing  that  the  Court  of  King^s 

In^the^attcr  Bench  abstained  from  expressing  any  opinion  upon  this 


of  question  ? 

Maesh 


and  others. 


Mr.  Seijeant  WUtle :  — 

The  Court  cautiously  abstained  from  it :  not  one  word 
passed  impugning  the  doctrine  of  Davis  v.  Tike  Bank 
qf  England^  and  in  a  late  case  the  Court  of  Common 
Pleas  has  expressed  its  continued  approbation  of  the  law 
as  established  in  the  case  of  Davis  v.  The  Bank  qf  Enff^ 
landj  (in  Hume  v.  BoOandj  I  Ryan  §-  Moody ^  37 1 .)  (a)  We 
shall,  therefore  assume  that  the  stock  of  the  petitioners 
remains  as  it  existed  before  this  forgery,  by  which  the 
supposed  purchaser  was  defrauded,  was  committed. 

The  person  injured^  therefore,  at  the  time  of  the  bank- 
ruptcy was  not  the  proprietor  of  the  stock,  or  the  Bank 
of  England,  but  the  purchaser  of  the  stock,  who  had 
parted  with  his  money  upon  a  bad  security.  He  is  the 
person  who  was  injured ;  he,  if  any  person,  had  the  legal 
right  either  to  maintain  an  action  or  to  prove  mider  the 
commission.  If  he  had  said  before  the  bankruptcy^ 
"  I  have  discovered  that  I  have  paid  my  money  on  a 


(a)  The  Lord   Chief  Justice  This  Court  has  determined  that 

Best^  in  alluding  to  the  reversal  such  a  tranfer  is  entirely  void, 

of  Davit  V.  the  Bank  of  England^  and  makes  no  alteration  in  the 

said,  '^  It  is  not  necessary  to  con-  property  of  the  stock  transferred; 

sider  in  this  case  what  may  be  the  and    after    what    has    recently 

efiect  of  a  transfer  under  a  forged  passed  it  may  be  proper  to  state, 

power  of  attorney,  or  the  right  that  there  is  no  disposition  in  any 

to  the  stock  transferred.    If  it  of  the  judges  who  decided  that 

were,  I  should  certainly  act  on  case  to  recede'  from  their  opi- 

the  recent  decision  in  this  Court,  mon**' 
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forgery,  and  you  have  received  the  money;  I  call  upon        1828. 
you,  therefore,  to  refund  it'*     How,  putting  the  felony        — 
out  of  the  question,  could  this  have  been  resisted  ?    Sup-      Holland. 
pose,  upon  the  same  principle,  he  had  applied  to  prove  ^^  ^®  matter 
his  debt  under  the  commission,  what  objection  could       Marsh 
have  been  made  ?     The  only  question  would  have  been,  others, 

whether  the  proof  ought  to  be  against  the  joint  or  the 
separate  estate?  Unless,  therefore^  the  plaintiffs  and 
purchasers  were  both  injured,  or  the  purchasers  might 
transfer  and  have  transferred  their  rights  to  the  plainti£&, 
there  was  no  right  of  action,  and  consequently  no  right 
of  proof  in  the  plaintiffs. 

But  supposing  that  the  plaintiffs  were  the  parties       Felony, 
injured,  they  could  not  maintain  any  action,  as  they  did 
not  prosecute  or  give  evidence  against  the  felon. 

Where  a  proprietor  is  deprived  by  felony  of  his  pro- 
perQr,  he  cannot  maintain  any  action  where  the  felon  is 
a  sole  or  joint  defendant,  unless  the  felon  has  been  con- 
victed upon  his  prosecution  or  evidence.  By  conviction  of 
felony  all  the  felon's  personal  estate,  including  the  property 
obtained  by  the  felony,  is  forfeited  to  the  crown,  without 
any  claim  to  restitution,  except  upon  this  condition; 
Co.  Litt.  lib.  iii.  c.  13.  s.  74.  (a) ;  and  StamfbrtTs  Pleas 
of  the  Crown,  title  Forfeiture;  and  Hawking  Pleas 
of  the  Crown,  b.  ii.  s.  9.  p.  450.  (h)      The  same  has 

(a)  For  such  of  these  crimes  he  shall  forfeit  his  goods  and 

for  which  any  shall  have  this  chattels." 

judgment,  to  be  hanged  by  the  {b)  "  All    things    whatsoever 

neck  till  he  be  dead,  he  shall  for-  which  are  comprehended  under 

fdt  all  his  lands  in  fee  simple,  the  notion  of  a  personal  estate, 

and  his  goods  and  chattels ;  for  whether  they  be  in  action  or 

felony  by  chance-medley,  or  se  possession,  which  the  party  bath 

drfendendo,   or   petite    larceny,  or  is  entitled  to  in  his  own  right. 
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1828.       been  stated  in  a  recent  case  in  the  Court  of  King's 
Bench,  Bidlock  v.  Dods,  2  B.  ^  A.  275  (a) ;  and  the 


£x  parte 
Holland. 


^f  and  not  as  executor  or  admini-  was  entertained,  upon  the  tech« 

Marsh        strator  to  another,  are  liable  to  nical   reason   that   the    debtor 

and  others,     guch  forfeiture."  would  be  thereby  ousted  of  his 

{a)  An  attainted  person  is  con-  law  wager.  These  authorities  are 
sidered  in  law  as  one  civUUer  mot'  all  referred  to  in  support  of  the 
tutu.  He  may  acquire,  but  he  second  objection,  taken  in  Siad^t 
cannot  retun ;  he  may  acquire,  case,  4  Co,  95 ;  but  the  objection 
not  by  reason  of  any  capacity  in  did  not  conclude  from  them,  that 
himself,  but  because  if  a  gift  be  the  felon  or  outlaw  should  have 
made  to  him,  the  donor  cannot  the  debt,  but  that  the  debtor,  by 
make  his  own  act  void,  and  re-  the  judgment  of  the  law,  should 
claim  his  gift ;  and  as  the  donor  be  rather  discharged  of  his  debt 
cannot  do  this,  and  the  attainted  than  lose  the  benefit  of  his  law- 
donee  cannot  enjoy,  the  thing  wager.  And  therefore,  supposing 
given  vests  in  the  crown  by  its  these  opinions  to  be  correct,  they 
prerogative,  there  being  no  other  would  not  enable  the  plaintiff  to 
person  in  whom  it  can  vest.  The  maintain  this  action,  but  would 
learned  counsel  for  the  plaintiff  rather  shew,  that  in  judgment  of 
did  not  deny  this  as  to  lands  and  law  the  defendant  was  whoUy 
corporeal  chattels  and  debts  by  discharged,  and  answerable  to 
obligation,  but  contended  that  nobody.  At  the  ooncluston,  how- 
the  word  catalla^  in  the  statute  ever,  ofthe  report  of  ^Sbdlr's  case, 
17  Edw.  2.  c.  12,  must  be  under^  it  will  be  found  that  those  autfao- 
stood  of  corporeal  chattels  only,  rities  were  not  acknowledged, 
and  debts  by  obligation,  and  had  and  the  better  opinions  in  other 
not  been  carried  farther  down  to  books  there  referred  to  are  men« 
the  time  of  Elizabeth ;  and  that  tioned :  the  uniform  practice  and 
the  subsequent  cases,  in  which  it  a  late  decision  of  the  Court  of 
had  been  decided,  that  choses  in  Exchequer  are  also  mentioned; 
action,  or  debts  by  simple  con-  and  from  that  time  to  the  pre- 
tract,  were  forfeited  for  felony  sent,  debts  upon  simple  contrsct 
or  outlawry,  were  not  warranted  have  been  constantly  seised  into 
by  law.  And  in  support  of  this,  the  King's  hands  upon  ouUawiy. 
the  opinion  of  the  two  justices.  Indeed  the  words  bona  ei  cainUa, 
in  the  9  Eliz.,  Djfer,  262,  and  jointly  or  separately  in  our  an- 
some  older  authorities  in  the  dent  statutes  and  hiw  writers, 
year  books,  were  quoted  and  re-  denote  personal  property  of  every 
lied  on,  in  which  that  opinion  kind  as  distinguished  from  real. 

11 
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same  doctrine  is  repeated  in  the  very  case  of  Stone  v.        1828. 

Marshy  6  B.^  C.  564,  in  which  the  Lord  Chief  Justice        

says :  <<  A  man  shall  not  be  allowed  to  make  a  felony  the      Bolland. 

foundation  of  a  dvil  action ;  he  shall  not  sue  the  felon :  ^°  ^^  matter 

of 

and  it  may  be  admitted  that  he  shall  not  sue  others  toge-       Mabsh 
ther  with  the  felon,  in  a  proceeding  to  which  the  felon  is    "*    °*  *"• 
a  necessary  party,  and  wherein  his  claim  appears,  by  his 
own  shewing;  to  be  founded  on  the  felony  of  the  defen- 
dant. 


Although  property  which  has  been  obtained  by  felony    RestitutioD. 
is  thus  forfeited  to  the  Crown,  there  are  three  modes  by 
which  the  proprietor  may  obtain  restitution : 

1st,  By  appeal  of  felony ; 
2d,  By  statute  of  restitution ; 
Sd,  By  course  of  common  law. 

But  there  is  one  condition  common  to  them  all ;  they 
all  and  each  depend  upon  the  condition,  that  the  pro- 
prietor shall,  in  the  first  instance,  discharge  his  duty  to 
the  public  by  prosecuting  or  assisting  in  the  prosecution 
of  the  felon.  The  law  will  not  hear  any  excuse  for  non- 
prosecution,  but  has  solemnly  determined  that  no  claim 
to  restitution  shall  exist,  unless  it  originate  in  the  prose- 
cution of  the  felon  for  the  very  property  claimed.  The 
principle  of  this  law  ought  not,  in  this  place,  and  the 
law  cannot,  in  any  place,  be  doubted. 


The  principle  is  clear.  A  member  of  the  community 
forfeits  his  right  to  proper^  when  he  violates  the  right 
on  whidi  his  privilege  depends ;  and,  although  it  may 
hppear  to  be  a  hardship  that  this  rule  should  extend  to 
the  property  taken,  it  is  nothing  but  appearance,  for  the 


aDd  others. 
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1828.       restitution  of  this  property  would  encourage  crime  by 
•"— "        preventing  prosecution,  (a) 

BOLLAND. 

In  the  matter  rjr^^  temptations  to  individuals  to  prefer  their  own  to 
Marsh  the  interest  of  the  community  are  so  great  that  the  law 
of  England,  and  of  all  civilized  states,  has  interposed 
every  check  to  prevent  it.  The  law  of  England  has 
said  it  is  criminal,  and  has  termed  it,  in  certain  cases, 
<^  theft-bote"  (b) ;  but  it  has,  in  all  cases,  said  that  the 
property  is  forfeited,  unless  the  proprietor  discharge  his 


(a)  The  principle  of  the  law  is  cases  a  perpetual,  in  others  only 
thus  stated  by  Sir  W.  BUukttone^  a  temporary,  loss  of  the  ofiendePs 
2  Coram.  289 :  ''  The  true  reason  immoveables  or  landed  property; 
and  only  substantial  ground  of  and  have  vested  them  both  in 
any  forfeiture  for  crimes  consist  the  king,  who  is  the  person  sup* 
in  this;  that  all  property  is  de-  posed  to  be  offended,  being  the 
rived  from  society,  being  one  of  one  visible  magistrate  in  whom 
those  civil  rights  which  are  con-  themajesty  of  the  public  resides." 
ferred  upon  individuals,  in  ex>  {b)  4  Comm.  153.  The  ofience 
change  for  that  degree  of  natural  of  theft-bote  is  where  the  party 
freedom  which  every  man  must  robbed  not  only  knows  the  felon, 
sacrifice  when  he  enters  into  but  also  takes  his  goods  again,  or 
social  communities.  If,  therefore,  other  amends,  upon  agreement 
a  member  of  any  national  com-  not  to  prosecute.  This  u  fire- 
munity  violates  the  fundamental  quently  called  compounding  of 
contract  of  his  association,  by  felony,  and  formerly  was  held  to 
transgressing  the  municipal  law,  make  a  man  an  accessory ;  but  b 
he  forfeits  his  right  to  such  privi*  now  punished  only  with  fine  and 
leges  as  he  claims  by  that  con-  imprisonment.  This  perversion  of 
tract ;  and  the  state  may  very  justice,  in  the  old  Gothic  eonsti- 
justly  resume  that  portion  of  pro-  tutions,  was  liable  to  the  most 
perty,  or  any  part  of  it,  which  severe  and  infamous  punishment, 
the  laws  have  before  assigned  And  the  Salic  law  "  latroni  eum 
him.  Hence,  in  every  offence  of  similem  habuit,  qui  furtum  celare 
an  atrocious  kind,  the  laws  of  vellet,  et  occulte  sine  judice  corn- 
England  have  exacted  a  total  positionera  ejus  admittere."  By 
confiscation  of  the  moveables  or  statute  25  Geo.  2.  c.  36,  even  to 
personal  estate ;  and    in   many  advertise  a  reward  for  the  return 
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duty  tx)  the  public  by  prosecution,  without  sheltering        1828. 
himself  under  the  prosecution  of  another,  or  prosecuting         """" 
only  for  part  of  the  property  which  he  claims.     Against      Bol^nd. 
all  these  contrivances  the  law  is  imperative  and  abso-  '"  '^®  matter 
lute.     Nay,  it  is  supposed  to  extend  to  the  property  of       Marsh 
third  persons,  obtained  not  by  felony,  but  by  bailment 
to  the  felon.     Into  this  discussion,  however,  to  us  irre- 
levant, we  do  Hot  enter,  except  to  elucidate  the  principle 
of  the  law  (a) ;  a  principle  of  the  same  nature  as  the 
principle  by  which  courts  of  equity  will  not  hear  any 
excuse  but  the  sanction  of  the  court  for  the  purchase 
by  trustees  of  trust  property.  (6)     The  rule  therefore 


and  others. 


of  things  stolen^  with  no  ques-  case  the  goods  which  he  did  dis- 

tions  asked,  or  words  to  the  same  avow  shall  be  confiscate  to  the 

purport,  subjects  the  advertiser  King;  but  if  he  had  been  at- 

and  the  printer  to  a  forfeiture  of  tainted  for  the  stealing  of  those 

60L  each.  goods,  they  should   have    been 

(a)  The  vigilance  of  the  law  in  termed  goods  forfeit,  and  not 
these  cases  is  thus  stated  in  Zhl-  confiscate.  FUz,  For/,  S4.  And 
Urn:  **  If  a  man  be  indicted  for  in  Bullock  v.  Doddt^  2  B,  ^,  A, 
the  felonious  stealing  of  another  258,  it  extends  to  every  species 
man's  goods,  when  in  truth  those  of  property.  Per,  Cur,  By  at- 
goods  be  his  own,  and  the  goods  tainder  all  the  personal  pro- 
be brought  into  the  Court  (as  a  perty,  and  rights  of  action  in 
manoeuvre  against  him),  and  he  is  respect  of  property  accruing  to 
asked  by  the  Court  whose  those  the  party  attainted,  either  before 
goodsbe,andhedothdi8claimeto  or  after  attainder,  are  vested 
have  anypropertyin  them;  by  this  in  the  crown  without  office 
disclaimer  h e  shall  lose  the  goods,  found. 

though  they  were  his  owne;  and        {b)  This  rule  is  thus  stated  by 

though  he  be  acquit  of  the  felo-  Lord  Eldon  in  ex  parte  Bennett 

nie,  yet  the  goods  by  this  dis-  10  Vegey^  385:  ''  The  ground  is, 

daimer  shall  be  confiscate  to  the  that  though   in    the   particular 

King.    jPi^z.  Coron.  5S5  &  368.  case  there  may  be  the  most  satis- 

**^  So  if  goods  be  found  in  the  factory  evidence  that  the  trans- 
possession  of  a  felon  which  he  action  amounts  to  no  more  than 
doth  disavow,  and  after  he  is  that  the  general  interests  of  jus- 
attainted  for  stealing  of  other  tice  require  that  the  solicitor  u 
goods,  but  not  of  those,  in  this  not  to  be  permitted  to  buy  for 
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1828. 

Es  fMtie 

BOLLAND. 

In  the  matter 

of 

Maesh 

and  others. 


APPEAL. 


is,  in  cases  of  felony,  <^  No  prosecution,  no  restitati(Hi." 
The  rule  may  operate,  like  all  rules,  with  hardship  in 
particular  cases;  but  it  is  a  wholesome  rigour  in  the 
main.  Be  this,  however,  as  it  may,  it  is  the  law,  as  will 
appear  by  separately  considering  the  three  di£ferent  cases 
of  appeal,  of  the  statute  of  restitution,  and  of  the  coone 
of  the  common  law. 

By  appeal  there  is  no  restitution,  unless  the  felon 
is  convicted  upon  the  prosecution  or  evidence  of  the 
claimant  {Hal^s  P.  C.  539,  540)  (a);  and  this,  notwith- 
standing he  has  already  been  convicted  upon  the  pro- 
secution of  another  person,  (b) 

Such  is  the  law,  the  principle  of  which  is  obvious. 
The  law,  in  all  cases,  encourages  not  the  dormant  but 


himself  or  for  another,  as  in 
several  cases  the  powers  of  the 
Court  would  not  be  equal  to  pro- 
tect it  against  deception,  from 
the  impossibility  of  knowing  the 
truth  in  every  case.  That,  in 
truth,  is  the  principle  on  which 
Courts  of  equity  have  held  that 
trustees  shall  not  buy.  I  men- 
tion it,  as  Lord  Roufyn  said  more 
than  once,  that  to  afiect  the  sale 
the  tnistees  must  make  an  ad- 
vantage. That  is  no(  my  opinion. 
The  principle  is  deeper ;  vk,  that 
if  a  trustee  can  buy  in  an  honest 
case,  he  may  in  a  case  having  that 
appearance,  but  which,  from  the 
infirmity  of  human  testimony, 
may  be  grossly  otherwise." 

(a)  If  A.  steals  the  goods  of  B., 
C,  and  D.  severally,  and  B.  brings 
his  appeal  and  convicts  the  ofien- 
der,  yet  before  judgment  C.  and 


D.  may  pursue  their  appeals,  and 
he  shall  be  arraigned  also  upon 
their  several  appeals.  4  E.  41 1  a. 
Hale\  P.  a  659. 

So  if  judgment  be  given  against 
A.  upon  the  appeal  of  B^  yet  if 
the  appeal  of  C.  were  begun  be- 
fore the  attainder,  A.  shall  be 
arraigned  upon  the  appeal  of  C^ 
because  he  is  to  have  the  rettito* 
tion  of  his  goods  thereby.  It 
seems  the  attainder  is  no  bar  to 
C. :  but  certain  it  is,  that  ifA.be 
attaint  at  the  suit  of  B.,  and  dieo, 
and  not  l)efbre,  C.  commences  his 
appeal,  A.  shall  not  be  amugned 
thereupon. 

(b)  If  A.  steals  severally  the 
goods  of  B.  and  C,  and  he  be 
convict  upon  the  appeal  of  B., 
yet  C.  shall  not  have  restitution 
till  he  be  convict  at  his  suit  also. 
4E.  411. 


and  others. 
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the  vigilant;    and  this  encouragement  is  of  peculiar  1828. 

moment  in  the  cases  of  prosecution,  or  no  prosecution,  

for  felony.     The  law,  therefore,  will  not  permit  a  pro-  Bol^ind. 

prietor,  who  is  inactive  in  the  discharge  of  his  public  ^^  ^^^  matter 

duties,  to  claim  restitution  of  his  property <;  nor  will  it  Maesh 
permit  him  to  mislead  the  Crown  in  its  exercise  of  mercy, 
by  not  manifesting  the  extent  of  the  offender's  guilt. 

Nay,  the  law  will  not,  upon  the  same  principle, 
permit  a  prosecutor  to  conviction  to  claim  more  goods 
than  he  has  specified  in  the  indictment.  This  is  stated 
by  different  authors,  whose  statements  are  compressed 
by  Daltonj  page  34.  (a) 

Upon  the  same  principle,  the  law  will  not  permit  the 
proprietor  to  say  that  it  was  impossible  for  him  to  pro- 
secute^  unless  he  has  manifested  his  vigilance,  by  some 
overt  act  (6),  to  convict  the  offender,  (c) 

{a)  If  a  man  doe  steale  divers  quod  non   capit  Christus,  capit 

goodfly  and  the  owner   of   the  fiscus. 

goods  doth  bring  his  appeale  of  {b)  "If  a  man  steal  goods"  (says 

robbery  against  the  felon,  and  Daiion^  81),  "  and  before  his  at- 

therein  doth  omit  or  leave  out  tainder  kill  himself,  he  forfdts 

any  part  of  his  said  goods  that  to  the  king  not  only  his  goods, 

were  stolne,  in  this  case  the  king  but  the  goods  stolen;   for  the 

shall  have  all  those  goods  which  owner    not    having   prosecuted 

were  left  out  of  the  appeale;  and  either  by  appeal  or  indictment, 

the  reason  of  law  is,  for  that  by*  can  neither  have  restitution  of 

this  omission  or  leaving  out  any  goods  by  the  common  law,  nor 

of  the   goods    the   felon    may  by  the  statute." 

escape,  and  the  appellant  shall  (c)  In  cases  of  impossibility  of 

be  thus  punished  by  the  losse  of  such  conviction,  it  is  sufficient 

of  his  goods  for  such  his  negli-  that  he  used  his  endeavour,  as  if 

gence,  connivencie,  and  conceal-  he  takes  the  felon  and  imprisons 

ing  of  the  felon's  offence,  and  him,  and  he  dies  within  the  year 

then,  in  as  much  a*  the  owner  and  before  the  appeal  commenced; 

canoot  have   those  goods,  the  so  If  the  party  abjures  or  breaks 

king  shall  have  them  as  confis-  prison  after,  he  is  taken.   Hale's 

cate,  according  to  the  old  rule,.  P  C,  540. 
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Ex  parte 

BOLLAND. 


Marsh 
and  others. 

STATOTE   OP 
BBSTITUTION, 


1828.  The  law  is  the  same  with  respect  to  the  statute  of 

restitution.     By  common  law  there  was  no  restitution  of 
goods  upon  an  indictment;  it  could  be  obtained  only  by 
In  the^^matter  ^n  appeal  of  robbery.    (4  R  C.  356).     But,  says  Sr 

JV,  BlackstonCf  it  being  considered  that  the  party  pro- 
secuting the  offender  by  indictment  deserves  to  the  fidl 
as  much  encouragement  as  he  who  prosecutes  by  appeal, 
the  statute  of  restitution  was  made;  which  statute  enacts 
as  follows:  —  <<  If  any  felon  or  felons  hereafter  do  rob 
or  take  away  any  money,  goods,  or  chattels  from  any  of 
the  king's  subjects,  from   their  person,    or   otherwise 
within  this  realm,  and  thereof  the  said  felon  or  felons  be 
indicted,  and  after  arraigned  of  the  same  felony,  and 
found  guilty  thereof,  or  otherwise  attainted  by  reason  of 
evidence  given  by  the  party  so  robbed,  or  owner  of  the 
said  money,  goods,  or  chattels,  or  by  any  other,  by  their 
procurement,  that  then  the  party  so  robbed,  or  owner, 
shall  be  restored  to  his  said  money,  goods,  or  chattels." 


■^ 


The  words  of  this  statute  are  so  dear,  that  we  shall 
merely  add  one  observation  by  Sir  M.  Hakj  who  says: 
A.  and  B.  have  their  several  goods  stolen  by  C ;  JL  pre- 
fers his  biU  of  indictment  for  his  goods ;  C.  is  thereupon 
convicted ;  notwithstanding  that  conviction  B.  may  pe- 
fer  his  bill,  and  C.  shall  be  thereupon  arraigned  and 
tried,  to  the  end  that  B.  may  have  his  restitution,  which 
he  could  not  have  by  the  conviction  upon  the  indict- 
ment of  A.J  because  a  distinct  felony,  though  roost 
usually  at  the  same  sessions  the  several  indictments 
against  the  same  person  are  tried  by  the  same  jury. 
{Hales,  P.  C.  645.) 


ACTION. 


The  law  is  the  same  in  an  action,  {Marhham  v.  CMf 
Noy.  82,)  where  the  Court  held  the  plea  in  bar  perfect, 
because  it  does  not  shew  that  the  plaintiff  had  given 
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evidence  for  the  conyiction,  for  otherwise  he  shall  not  1828. 

have  restitution ;  and  an  allemtion  of  procurement  is  

not  sufficient.     Et  eade  causa  judgment  was  given  for  Holland. 

the  plaintiff;  which  law  is  recognized  by  Sir  M.  Hakj  ^°  ^®  inatter 

P*  C*  546.  (a)  Marsh 

and  others. 

Such  is  the  clear^  ancient,  setded  law :  which,  atten-  . 
tive  to  the  public  interest,  will  not,  when  there  have 
been  various  offences,  leave  the  punishment  of  guilt  to  the 
chanceof  prosecution  by  one  of  several  parties  injured, 
where  each,  instead  of  finding  an  excuse  for  inactivity, 
and  trusting  to  another's  prosecution,  ought  to  be  active 
in  discharging  his  duty  to  the  public,  not  only  that 
public  vengeance  may  be  satisfied,  but  that  the  Crown 
may  not  be  misled  in  the  exercising  or  withholding 
mercy.  The  law,  therefore,  has  not  contented  itself 
with  knowing  that  public  vengeance  has  been  satisfied, 
but  insists,  as  a  foundation  for  restitution,  upon  indi- 
vidual exertion. 

Now,  as  it  is  admitted  in  the  present  case  that  the 
felon  was  not  convicted  upon  the  prosecution  or  evidence 
of  the  petitioners,  it  would  seem  to  follow,  as  a  matter 
of  course,  that  the  petitioners  are  not  entitied  to  any 
restitution ;  and  so  it  was  supposed  until  the  decision  in 
Stone  V.  Marsh.  It  becomes  necessary,  therefore,  to 
examine  how  this  ancient  setUed  law  is  considered  in 
the  case  of  Stone  v.  Marsh :  and  as  this  is  an  appeal  from 
the  decision  in  the  case  of  Stone  v.  Marshy  we  may, 

(a)  But  if  the  plaintiff  had    for  want  of  that  averment,  in  the 
not  given    evidence    upon  the    case  of  Markham^  judgment  was 
conviction   it  was  held  that  the    given  for  the  defendant  in  tres- 
action  lay  not,  but  the  goods    pass.    Hak^s  P,  C,  546,  7. 
were  confiscate  to  the  king,  and 
Vol.  I.  B  B 
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1828.  without  impropriety,  examine   the  argmnents  and  the 
reasonincr  upon  which  that  decision  is  founded. 

Ex  parte  ^     '^ 

Holland. 
In  the  matter       ^^j  firs^^   ^g   xo   the   maxim   cited  by  the  counsel, 

Marsh  which  seems  to  have  influenced  the  Court,  <<  Cessante 

and  others,  ratiane,  cessat  et  ipsa  lexJ' 


Cause  conti- 
nues. 


The  counsel  said  it  is  an  incorrect  expression  to 
say,  that  a  debt  or  trespass  is  merged  in  a  felony. 
The  felon  cannot  be  sued  for  the  debt  or  trespass  for 
a  time,  but  the  right  of  action  is  not  gone  for  ever. 
The  rule,  that  a  party  injured  by  a  felonious  act  cannot 
sue  the  felon,  is  founded  on  principles  of  public  poliqr. 
The  object  of  it  is  to  secure  the  punishment  of  offenders ; 
but  if  the  offender  is  dead  or  has  been  brought  to  trial, 
the  casfe  does  not  fall  within  the  reasons  on  whidi  the 
rule  is  founded,  and  then  the  maxim  applies,  ctssa«U 
rationcj  cessat  et  ipsa  lex.  The  civil  remedy  against  the 
felon  is  only  suspended  until  the  party  has  been  tried  for 
the  felony.  When  that  has  taken  place,  and  he  has 
been  either  acquitted  or  convicted,  an  action  for  the  civil 
injury  resulting  from  his  wrongful  act  is  maintainaUe. 

The  assertion  that  the  cause  of  the  law  has  ceased,  is 
founded  upon  the  supposition  that  the  object  of  the  law 
is  merely  the  gratification  of  public  vengeance.  This  is 
an  erroneous  supposition ;  the  real  object  being  to  secure 
the  exertions  of  individuals  that  offenders  may  not 
escape  conviction,  and  that,  when  convicted,  mercy  may 
not  either  be  excluded  from  them  by  rumours  of  crime 
which  cannot  be  established,  or  be  extended  to  them 
when  they  have  committed  crimes  which  ought  to  be 
punished.  This  cause  of  the  law,  unfortunately,  is  so  far 
from  having  ceased,  that  the  present  times  abound  with 

U 
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forgeries  which  escape  unpunished,  from  the  indulgence        1828. 

by  individuals  of  their  own  morbid  feelings,  or  by  making        • 

terms,  thatis,  in  other  words,  by  compounding  the  felonies,      Bollavd. 

with  the  friends  of  the  offenders.     Nor  is  this  confined  ^"  ^^^  matter 

to  forgeries.     It  is  notorious,  that  thefts  are  compounded       Mabsh 

to  a  large  amount ;  that  goods  are  stolen  systematically,     ^    otheri. 

not  in  trifling  thefts,  but  to  a  large  amount ;  the  property 

is  no  sooner  stolen  than  the  felon,  with  the  plunder  in 

his  pocket,   negotiates  with   the  party  whom    he  has 

robbed;   they  share  it  between  them:   the  proprietor 

gets  what  he  can,  and  wholly  disregards  his  public  duties; 

and  the  felon,  having  escaped  with  impunity,  is  liberated 

to  renew  his  depredations ;  and  then  we  are  told  that 

^<  cessante  causey  cessat  et  ipsa  lex,"   as  a  reason  for 

jdiaking  the  foundation  of  the  common  and  statute  law 

as  established  for  centuries. 

But  even  if  the  cause  had  ceased,"  the  construction  Cessation 
of  this  maxim  does  not  warrant  a  repeal  of  existing  law.  ^\qq^ 
For  instance,  many  of  the  causes  of  our  law,  par- 
ticularly of  real  property,  which  (originated  in  the  feudal 
tenures,  have  long  since  ceased ;  but  is  any  Court  to  say 
that  all  the  law  of  real  property  ceases.  Cessante  causa, 
cessat  et  ipsa  lex.  The  causes  of  the  laws  of  usury 
may  have  ceased ;  are  tlie  courts  of  law,  therefore,  or 
the  I^islature,  to  repeal  the  statutes  ?  Within  the  last 
ten  years,  upon  an  appeal  of  murder  in  the  Court  of 
King's  Bench,  the  defendant  insisted  upon -his  right  to  a 
trial  by  battle,  ^^  to  fight  with  batons  after  the  usual 
oaths  against  amulets  and  sorcery.''  The  counsel  for 
the  plaintiff  represented  to  the  Court  that  the  law  was 
obsolete ;  that  it  was  ludicrous  in  tlie  present  times  to 
insist  upon  this  absurdity  as  law,  cessante  caiisa,  cessat 
€i  ipsa  kx;  but  Lord  EUenborough  said,  <<  it  is  the 
law,  and   must  be  obeyed."     His  lordship's  words  are 

BB  2 
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1828. 

Ex  parte 

Holland. 

In  the  matter 

of 

Marsh 

and  others. 


thus  reported,  in  Ashford  v.  Thornton^  1  B,  8f  A.  460. 
"  The  general  law  of  the  land  is  in  favour  of  the  wager  of 
battle,  and  it  is  our  duty  to  pronounce  the  law  as  it  is, 
and  not  as  we  may  wish  it  to  be.  Whatever  prejudices 
therefore  may  justly  exist  against  this  mode  of  trial,  still, 
as  it  is  the  law  of  the  land,  the  Court  must  pronounce 
judgment  for  it."  The  appeal  failed,  and  this  suit  by 
battle  was  abolished  by  parliament,  (a) 

Assuming,  therefore,  what  we  deny,  that  in  the 
present  times  the  cause  has  ceased;  that  the  law  is 
obsolete;  it  is  not  for  the  courts  of  law  but  for  the 
l^slature  to  interpose. 


Meaning  of 
the  maxim. 


The  construction  of  the  maxim  ^<  cessans  cautd, 
cessat  et  ipsa  kx^*  has  never  been  supposed  to  warrant 
the  courts  of  law  in  repealing  established  law,  because 
the  principle  in  which  it  originated  may  be  supposed 
to  have  become  obsolete.  This  maxim,  therefore, 
has  never  been  applied  to  the  repeal  of  establidied 
law ;  but  to  prevent  the  extension  of  a  law  to  a  case 
not  established  (ft)  and  not  within  the  principle  of 
the  law.     If  I  except  all  my  trees  which  grow  out  of  any 


(a)  Statute,  59  G.  3.  c.  46. 

(&)  It  is,  says  Sir  Wm,  Black- 
stone,  an  established  rule  to  abide 
by  former  precedents,  where  the 
same  points  come  again  in  litiga- 
tion ;  as  well  to  keep  the  scale  of 
justice  even  and  steady,  and  not 
liable  to  waver  with  every  new 
judge's  opinion ;  as  also  because 
the  law  in  that  case  being  so- 
lemnly declared  and  determined, 
what  before  was  uncertain,  and 
perhaps  indifferent,  is  now  be- 


come a  permanent  rule,  which  it 
is  not  in  the  breast  of  any  subse- 
quent judge  to  alter  or  vary  from, 
according  to  his  private  senti- 
ments ;  he  being  sworn  to  deter- 
mine, not  according  to  his  own 
private  judgment,  but  accor^ng 
to  the  known  laws  and  customs 
of  the  land ;  not  delegated  to  pro- 
nounce a  new  law,  but  to  main- 
tain and  expound  the  old  one; 
not  to  legislate,  but  to  interpret 
the  law. 


^ 
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wood,  but  upon  land  or  pasture  there,  by  the  exception        182L 
of  the  trees   the  soil  itself  is  not  excepted,  but  sufficient       ^ 

,  Ex  parte 

nutriment  out  of  the  land  is   reserved  to  sustaui   the      Holland. 
vegetative  life  of  the  trees,  for  without  that,   which  is  ^°  the^matter 
excepted,    they  cannot  subsist;  but  if  the   lessor  fells        Marsh 
them,  or  by  the  lessee's  licence  grubs  them  up,  in  such 
case  the  lessee  shall  have  the  soil ;  for  cessanie  causa 
cessat  effedus. 

So  too  in  Phwden,  267,  ^<  wardship  is  due  to  the 
lord  m  respect  of  the  imbecility  of  the  person  to  do 
knight's  service :  but  when  he  is  made  a  knight,  he  is 
thereby  allowed  and  admitted  able  to  perform  knight's 
service,  and  then  his  body  ought  not  to  be  in  ward, 
because  his  imbecility  ceases  ^^  et  cessante  causae  cessabit 


99 


It  is,  therefore,  a  mistake  to  assert,  that  the  maxim 
cessanie  causa  is  applicable  to  the  present  case,  and 
equally  erroneous  to  say  that  the  right  is  suspended  until 
the  offender  has,  upon  some  prosecution  or  another, 
been  acquitted  or  convicted.  With  respect  to  the 
authorities  cited  in  support  of  the  plaintiff's  claim,  it  will 
appear,  upon  examination,  that  they  have  not  any 
reference  to  their  claim,  or,  if  any,  that  their  operation 
is  against  the  claim. 

Hie  case  from  Bro.  Abr.  Trespass,  415,  and  Y.B. 
31  J?.  6.  15.,  as  far  as  it  is  any  authority,  proves  that  an 
action  cannot  be  maintained  after  an  acquittal  of  the 
felony;  but  it  evidently  was  decided  only  upon  the  form 
of  the  pleadings.  Higgins's  case  also  shews  that  the 
action  could  not  be  maintained.  Markham  v.  Cobb 
proves  nothing  in  favour  of  the  plaintiff's  claim,  but  much 
against  it :  the  judgment  being  as  follows :  ^<  But  by  the 

bb3 
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i  828.        Court,  The  plea  in  b^  is  nought,  because  it  does  not  shew 

"  that  the  plaintiff  had  given  evidence  for  the  conviction^ 

BoLLAND.      for  otherwise   he  shall   not  have   restitution ;   and   an 

In  the^  matter  aU^ation  of  procurement  is  not  sufficient."     Et  ea  de 

Mabsh        c€tttm  judgment  was  given  for  the  plaintiff, 
and  others. 

The  counsel,  after  having  cited  these  cases,  concludes 
thus :  The  judgment  of  the  Court  in  Dawkes  v.  Cave^ 
neigh  {a)y  Lord  Holers  treatise  on  the  Pleas  of  the 
Crown,  p.  546,  and  a  dictum  of  Bullery  J.  in  Master 
V.  Miller  (ft),  all  shew  that  the  rule  against  maintaining 
a  civil  action  for  an  act  which  amounts  to  a  felony,  is 
founded  upon  principles  of  public  policy,  and  does  not 
extend  to  cases  where  those  principles  would  not  be 
violated  by  suffering  the  action  to  be  maintained ;  and 
all  those  authorities  were  considered  and  confirmed  in 
Crosby  v.  Leng.  (c)  How  far  the  seijeant  was  justified 
in  supposing  that  these  authorities  warrant  the  position 
which  he  has  advanced,  the  authorities  themselves  will 
best  prove.  With  reject  to  Dawkes  v.  Cat>eneigh  1652, 
Styles,  346,  the  question  was,  if  afler  the  defendant  was 
indicted  and  found  guilty  of  felony,  and  burnt  in  the 
hand,  an  action  of  trespass  quare  clausutn  Jregiij  and  for 
carrying  away  the  money,  be  maintainable  by  the  party 
who  was  robbed  against  the  party  that  robbed  him,  or 
no.  Boll,  C.  J.  If  it  were  before  convicti6n,  the  actioo 
would  not  lie,  for  the  danger  the  felon  might  not  be 
tried ;  and  there  is  no  inconvenience  if  the  action  do 
lie,  and  since  he  could  not  have  had  his  remedy  before, 
he  shall  not  now  lose  it ;  and  now  there  is  no  danger  of 
compounding  for  the  wrong.  The  rest  of  the  judges 
agreed  with  Boll,  C.  J.,  and  so  judgment  was  given  for 
the  plaintiff. 

(o)  StyUs,  347.  (^  )  4  r.  R.  352.  (c)  1 2  East,  409. 
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With  respect  to  the  assertion  that  the  cases  cited  by         1828. 
Sir  M.  Hale  warrant,  directly  or  indirectly,  the  position         

Ex  fJOTtc 

that  a  right  to  restitution  can  exist  without  prosecution,       Holland. 
it  is  wholly  without  foundation,  as  has  been  already  most  *°  "^^  matter 

fully  established.  Marsh 

and  others. 

And  how  far  the  dictum  of  Mr.  J.  Btdler  in  Master 
V.  Miller  (a)  warrants  this  assertion,  the  dictum  itself 
will  best  prove,  which  is  as  follows :  ^^  If  actual  forgery 
had  been  committed,  the  defendant  could  not  be  per- 
mitted to  retain  the  money :  he  must  not  get  900/.  by 
the  crime  of  another ;  but  in  such  a  case,  I  agree  it 
womld  be  difficult  to  sustain  the  present  or  any  action 
for  the  money  *till  something  further  happened  than  has 
yet  been  done.  The  law,  proceeding  on  principles  of 
public  policy,  has  wisely  said,  that  where  a  case  amounts 
to  felony  you  shall  not  recover  against  the  felon  in  a 
civil  action ;  but  that  rule  does  not  appear  by  any  printed 
authority  to  have  been  extended  beyond  actions  of 
trespass  or  tor/,  in  which  it  is  said  that  the  trespass  is 
merged  in  the  felony.  That  is  a  rule  of  law  calculated 
to  bring  offenders  to  justice;  but  whether  that  rule 
extends  to  any  case  after  the  defendant  is  brought  to 
justice,  or  whether  at  any  time  it  may  be  resorted  to  in 
an  action  between  persons  guilty  of  no  crime,  are 
questions  upon  which  I  have  formed  no  opinion,  because 
this  case  does  not  require  it.'' 

And  as  to  the  last  case  of  Crosby  and  Leng,  it  will 
be  seen  that  the  doctrine,  so  far  from  confirming  the 
position  advanced,  is  in  direct  opposition  to  it.  In 
Crosby  v.  Leng^   the  question   was,    whether   the   law 

(a)  4  T.  R.  33%. 
B  b4 
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1828.        which  deprives  a  proprietor  of  his  right  to  property 

"        feloniously  taken  from   him,  unless  he   prosecutes   to 

Holland,      conviction,  extended  to  the  case  where  the  propriettMr 

lo  the  matter  y^  prosecuted ;  and,  on  that  ground,  the  defendant  was 

Mabsh        acquitted.     The  Court  held  that  it  did  not  apply, 
and  othen. 

Lord  Ellenborough  said,    •*  The   policy  of  the  law 
requires,  that,  before  the  party  injured  by  any  felonious 
act  can  seek  civil  redress  for  it,  the  matter  diould  be 
heard   and    disposed    of   before    the   proper  criminal 
tribunal,  in  order  that  the  justice  of  the  country  may 
be  first  satisfied  in  respect  of  the  public  offence;  and, 
after  a  verdict,  either  of  acquittal  or  conviction^  the 
judgment  is  so  far  conclusive  in  any  ccdlateral  pro- 
ceeding quoad  the  particular  matter,  that  the  objection 
is  thereby  removed  of  bringing  that  sub  judice  in  a 
civil   action,   which  was   the  proper  subject-matter  of 
a  criminal  prosecution.    Here  the  defendant  having  been 
before  tried  and  acquitted  of  the  felony,  the  objection 
founded  upon  the  general  policy  of  the  law  does  not 
apply.     This  point  has  been  before  decided  in  the  cases 
of  actions  brought  after  a  conviction  of  the  defendant 
for  felony :  and  the  only  difference  which  can  be  sug- 
gested between  the  case  of  a  prior  conviction  and  that  of 
an  acquittal  is,  that  the  acquittal  may  have  been  brought 
about  by  the  defendant's  colluding  with  the  prosecutor: 
but  if  the  acquittal  be  shewn  either  in  pleading  or  by 
evidence  to  have  been  obtained  by  collusion,  it  would 
be  put  aside,  and  the  objection  would  still  remain.     All 
the  mischief,  therefore,  that  could  result  from  extending 
the  same  rule  to  cases  of  acquittal,  which  has  established 
the  right  to  sue  after  a  conviction  of  the  felon,  is  done 
away  by  letting  the  defendant  in,  to  shew  that  the  judg- 
ment of  acquittal  was  obtained  per  fraudem^^ 
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The  judgment  of  the  Court,  upon  this  reasoning,  in         1828. 

the  case  of  Stone  and  Marsh,  is  as  follows :  —  There  is,         

indeed,  another  rule  of  the  law  of  England,  viz.  that      Holland. 

a  man  shall  not  be  allowed  to  make  a  felony  the  founda^  ^°  '^®  matter 

tion  of  a  civil  action;   not  that  he  shall  not  maintain        Mabsh 

a  civil  action  to  recover  from  a  third  and   innocent  othen. 

person  that  which  has  been  feloniously  taken  from  him,  Judgraent. 

for  this  he  may  do,  if  there  has  not  been  a  sale  in 

market  overt ;    but  that  he  shall  not  sue   the  felon : 

and  it  may  be  admitted  that  he  shall  not  sue  others, 

together  with   the    felon,    in  a  proceeding   to   which 

the  felon  is  a  necessary  party,  and  wherein  his  claim 

appears,  by  his  own  shewing,    to  be  founded  on  the 

felony  of  the  defendant.      Gibson  v.  Minet,   1  H.  BL 

612.      This   is  the   whole   extent  of  the   rule.      The 

rule  is  founded  on  a  principle  of  public  policy ;   and 

where  the  public  policy   ceases   to  operate,   the   rule 

shall  cease  also.     This  point  is  very  ably  shewn  in  the 

argument  on  the  behalf  of  the  plaintilTs.     The  autho* 

rities  were  quoted,  and  need  not  be  repeated:  and  it 

was  shewn,   that  the  familiar  phrase^   "  the  action  is 

merged  in  the  felony,''  is  not  at  all  times  and  literally 

true.     Now  public  policy  requires  that  offenders  against 

the  law  shall  be  brought  to  justice;  and  for  that  reason 

a  man  is  not  permitted  to  abstain  from  prosecuting  an 

offender    by  receiving  back   stolen   property,   or   any 

equivalent  or  composition  for  a  felony,  without  suit,  and 

of  course  cannot  be  allowed  to  maintain  a  suit  for  such 

a  purpose.    But  it  is  not  contended  that  any  such  policy 

or  rule  is  applicable  to  the  present  case :  the  offender 

has  suffered  the  extreme  sentence  of  the  law  for  another 

offence  of  the  same  kind.     It  does  not  appear  that  the 

plaintiffs  had  any  knowledge  of  the  particular  forgery 

mentioned  in  this  case  at  such  a  time  as  might  have 

enabled  them  to  bring  the  offender  to  justice  sooner ;  or 
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.  1828.        even  if  they  had  been  acquainted  with  the  fact  of  the 

forgery,  that  they  could,  in  ignorance  of  the  place  of  the 

Holland,      forgery,  and  of  the  means  by  which  the  forged  instru- 

In  the  matter  ment  was  placed  in  the  Bank  of  England,  have  insti- 

Marsh        tuted  a  prosecution  with  success.      And  it  was  very 

and  others,     properly    admitted    by    the    learned    counsel   for    the 

defendants,  that  he  could  not  contend  that  an  action 

might    not    be    maintained    after    conviction    of    the 

felon." 

It  is  submitted,  therefore,  that  the  plaindfis  could  not 
maintain  any  action  — 

1st.  Because  they  were  not  injured;  and, 

2d.  Because  the  felon  was  not  convicted  upon  their 
prosecution  or  evidence. 


NO    BIGHT    OF  NOT   ACTION    ON    CONTRACT. 

ACTION   ON 

But  supposing  that  a  right  of  action  exists,  it  is  not 

Cases.         an  action  on  a  contract.     This  appears  from  MarkAam 

V.  Cobbf  Nop.  8,  and  Higgins's  case,  Yelv.  89,  which  were 

actions  of  trespass ;  and  Hortoood  v.  Smith,  2  Ter.  It.  750. 

which  was  trover. 


CONTRACT. 


Principle.  It  is  not,  however,  only  from  decided  cases  that  t^® 

form  of  action  appears  to  be  only  tort,  but  from  the 
very  nature  of  the  distinction  between  tort  and  con- 
tract.  A  civil  injury  is  either  ex  contractu  or  ex  deUdo. 
The  distinctions  between  actions  on  tort  and  on  con- 
tract are  known  to  express  these  different  injuries,  and 
they  are  distinctions  too  long  settled  to  be  sacrificed  for 
any  imaginary  good  to  result  from  not  adhering  to  them 
in  any  particular  case. 
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But  it  is  said,  that  although  the  plaintiff  may  (a)         1828. 
maintain  an  action  on  a  tort,  he  is  not  compelled  to        '-~~-" 
resort  to  this  species  of  action,  but  may  elect  to  proceed     BoL^yD. 
on  a  contract.     But  admitting  that,  generally  speaking,  ^^  ^®  matter 
when  goods  are  wrongfully  taken  and  converted  into       Mabsh 
money,  or  when  money  is  wrongfully  taken,  the  owner    *°^  others, 
may  waive  the  tort  and  proceed  by  assumpsit,  we  submit 
that  this  doctrine  of  election  does  not  apply  to  this  par-  piaindff  may 
ticular  case ;  because  the  law  of  election  does  not  apply  ®^^'' 
either  to  a  case  where  only  part  of  the  act  can  be 
a£Brmed,  or  where  the  right  is  founded  on  disaffirmance, 
or  where  the  act  is  not  voidable  but  void. 

The  doctrine  of  election  is  founded  upon  the  sup-  No  election  of 
position  that  the  plaintiff  may  wholly  affirm  or  disaffirm  ^ 
the  act,  and  that  he  cannot  affirm  one  part  and  dis- 
affirm another ;  that  he  must  be  consistent  throughout ; 
that  he   cannot,   to   use  a  common   expression,   blow 
hot  and  cold.    Wilson  v.  PouUery  Sir.  259  (6),  and  Smith 


(a)  The  words  of  JiOrd  Tenter-  remedies,  or  either  of  them,  be- 
dim, in  Stone  ▼•  Marsh,  are  as  cause,  generally  speaking,  where 
follows:  ''  This  forgery  was  a  an  injured  party  has  different 
capital  felony;  and  it  is,  there-  remedies  against  different  per- 
fore,  urged  on  the  part  of  the  sons,  he  may  elect  which  he  will 
defendants,  that  there  has  been  no  pursue.  So  that  the  question  is, 
valid  transfer  of  the  annuities;  whether  the  plaintiffi  have  the 
that  the  Bank  of  England  is  an-  remedy  they  now  seek." 
swerable  to  the  plaintiffs  for  (b)  Trover  by  the  assignee  of 
having  permitted  the  transfers  to  Poulter,  PouUer,  on  7th  May 
have  been  made  without  their  1724,  became  a  bankrupt,  and  a 
authority;  and  that  the  buyers  commission  issued  against  him 
are  also  answerable,  as  having  3d  August.  16th  June  1724,  the 
taken  by  purchase  from  persons  bankrupt's  wife  brought  to  the 
who  had  no  authority  to  sell.  It  defendant  3,082/.  3i,  lid.  of  the 
is  not  necessary  to  say  whether  bankrupt's  money,  and  desired 
the  plaintiffi  had  or  had  not  these  the  defendant  to  buy  some  India 


and  others. 
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1828.        y.  Hodwn,  4  Ter.  B.  211.  (a)     In  the  case  of  a  chattel 

in  possession  can  A.  say  to  C,  B.  stole  my  horse  and 

BoLijkND.  sold  it  to  you,  C  ;  you  have  paid  me  the  amount ;  I 
In  the  raatter  ^dopt  the  receipt  of  the  money,  but  I  do  not  adopt  the 
Marsh  sale  of  the  horse  ?  What  right  has  he  to  the  money 
produced  by  the  sale  of  the  horse,  if  he^does  not  affirm 
the  sale  by  B.  to  C?  But  even  suppose  that  A.  could 
say  this  to  C,  could  he  say  it  to  B.  ?  Could  he  say 
to  B.^  you  stote  my  horse,  you  have  sold  it  for  lOOil  and 
received  the  money ;  pay  me  the  lOOL ;  I  adopt  the 
receipt  of  the  money,  but  I  do  not  adopt  the  sale  of  the 
horse  ?  What  right,  we  ask,  has  he  to  the  produce  of 
the  sale,  if  he  does  not  affirm  the  sale  ?  that  is,  if  he 
does  not  admit  that  B.  was  authorized  to  sell  the 
horse. 


and  South  Sea  bonds  with  it.  On  act  as  to  part,  and  disavow  it  for 

the  16th  June  and  25d  June,  with  the  rest;  so  the  defendant  had 

part  of  the  money  he  bought  judgment, 

thirty  South  Sea  and  India  bonds,  (a)  The  bankrupt  fraudulently 

and  delivered  them  to  the  bank-  delivered  goods  to  one  of  his 

rupt's  wife.    On  2d  September  creditors.     The  assignees   pro- 

1 724,  the  assignees  seized  twenty-  ceeded  in  assumpsit ;  to  which  a 

two  of  the  bonds,  part  of  the  set-off  was  pleaded.  Sir  V.GMt, 

bankrupt's   estate.      The  point  then    at   the  bar,  said,  '*  The 

reserved  was,  whether  the  defen-  plaintiff  has  an  option  either  to 

dant  is  liable  in  this  action  to  affirm  or  disaffirm  the  contract; 

make  satisfaction  for  the  money  if  the  former,  the  defendant  is 

with  which  the  eight  bonds,  that  entitled  to  set  off  his  demand;" 

did  not  come  to  the  hands  of  the  and  so  the  Court  decided.   Lord 

assignees,  were  purchased.  Kenyan  expressly  says,  ^  Although 

The  Court,  without   hearing  the  assignees  may  either  affirm 

any  argument  on  the  other  side,  or  disaffirm  the  contract  of  the 

declared  that  the  seizing  part  of  bankrupt,  yet  if  they  do  affirm 

the  bonds  was  an  affirmance  of  it,  they   must    act    consistently 

the  defendant's  act  in  laying  out  throughout ;  they  cannot,  as  has 

the  money ;  and  that  the  plam-  been  oflen  observed  in  cases  oi 

tlfi^  therefore,  could  not  avow  the  this  kind,  blow  hot  and  cold. 


^ 
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Upon   the  same  principle,   too,    the   affirming   the  1828. 

receipt  of  money  by  an   agent  affirms   the  authority         

upon  which  the  agent  acted ;  and,  in  general,  the  con-  Bol^nd. 

firmation  of  the  residt  adopts  all  the  previous  incidents,  '"  ^^^  matte 

and  particularly  if  the  result  could  only  follow  from  the  Marsh 

adoption.  «'*f  ^^«^ 

Assuming  this  to  be  the  general  law,  the  question  is, 
whether  there  is  any  difference  in  the  particular  case 
before  the  Court  —  whether  the  proprietor  of  stock, 
which  Fauntleroy  has  transferred  by  forgery,  may  pro- 
ceed against  Fauntleroy  for  the  money,  without  affirming 
the  forgery  —  whether  the  plaintiffs  may  say,  you, 
Fauntleroy^  by  a  forged  power  of  attorney,  sold  the  stock 
which  stood  in  our  names  ?  You  received  the  money ; 
we  adopt  your  receipt  of  the  money ;  but  we  do  not 
adopt  the  sale  of  the  stock. 

■ 

This  was  the  substance  of  the  reasoning  in  Stone 
V.  Marsh;  where  the  Court  said,  "  The  money  so 
received  by  the  banking-house  not  having  been  paid 
over  to  the  trustees,  clearly  constitutes  a  debt  due  to 
them.  It  may  be  said  that  the  stock  was  transferred, 
and  the  money  paid  to  the  defendants,  without  the 
authority  of  the  trustees.  The  purchaser,  however,  does 
not  object  to  the  conveyance  or  claim  to  have  his  money 
back;  the  defendants,  therefore,  can  have  no  plea  for 
retaining  it  from  the  plainti£&.  Marsh  and  Co.  assumed 
to  have  authority  to  sell  the  stock ;  they  sold  it,  and 
received  the  money:  the  former  owners  of  the  stock 
may  adopt  their  act,  and  claim  the  money,  for  the 
defendants  cannot  be  permitted  to  say  they  had  not 
authority ;  and  the  principal  has  a  right  to  adopt  and 
have  the  benefit  of  the  acts  of  a  person  assuming  to  have 
the  authori^  of  an  agent,  at  all  events  as  against  such 


and  others. 
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1828.        agent,"  Bauih  v.  Thompson  (a),  Lucenay.  Crawfurd  (fr), 
'        Hagedom  v.  Oliverson,  Ic) 

Ex  parte  ^  ^  ' 

Holland. 

In  the  matter       Such  are  the  authorities  in  support  of  this  doctrine ; 
Marsh       but,  by  referring  to  these  different  cases,  it  will  be  seen 
that,  so  far  from  impugning  the  general  doctrine,  that 
part  of  an  act  cannot  be  confirmed  without  a  confirma- 
tion of  the  whole ;  they  are  one  and  all  decided  upon 
this   foundation    as  established  law.      It  is  setded  in 
these  cases,  that  an  insurance  effected  without  author!^ 
may  be  adopted  by  the  party  for  whom  it  is  efiected ;  but 
it  is  upon  the  express  ground  that  it  is  adopted  through- 
out :  that  he  cannot  adopt  the  insurance  without  making 
himself  liable  for  the  premium.    The  very  possibiUty 
that  he  might,  in  one  case,  evade  this  liability,  being  the 
only  cause  of  any  doubt  entertained  by  the  Court;  Lord 
EUenborough  saying,  in  Hagedom  v.  OHverxnij  '^  The 
difficulty   in    this   case   arises    fi'om    the    situation    of 
Schrorder,  because  he  might,  by  refusing  to  adc^t  the 
policy  in  case  the  ship  had  arrived,  have  got  dear  of 
the  premium ;  for  if  the  plaintiff  had  brought  an  actbn 
against  him  to  recover  it,  I  do  not  see  how  he  could 
have  succeeded.      That  constitutes  something   of  an 
anomaly ;  because  in  one  event,  namely,  that  of  a  lossi 
he  might  secure  himself,  and  nevertheless  might  have 
avoided  the  payment  of  the  premium,   in   the  other 
event  of  the  ship's  arrival,  by  declaring  that  he  chose  to 
stand  his  own  insurer.     But  I  do  not  think  that  con- 
^sideration  governs  the  case  now  before  us  between  this 
plaintiff  and  the  underwriter." 

We  submit,  therefore,  that  the  plaintifis  cannot  claim 
the  money  produced  by  the  sale  of  the  stock,  if  they  do 

(a)  13  East,  285.  (b)  2  N.  R.  S23.         (c)  2  M.SrS.4S5. 


CASES  IN  BANKRUPTCY.  361 

not  affirm  the  sale;  that  they  have  no  right  to  claim        1828. 

this  money  unless  it  is  the  produce  of  their  stock,  dis- 

posed  of  with  their  assent  under  this  forged  power  of      Holland. 

attorney;  that  they  cannot  affirm  it  in  part  without  '°  the  matter 

affirming  it   in  the  whole;    and  that  as  they  cannot        Marsh 

affirm   a  felony,  by  bringing  an  action  of  assumpsit    *     ot  ere. 

against  the  felon,   founding  itself  upon  the  felony  as 

a  lawful  act,  a  species  of  theft-bote,  of  compounding 

felony,  which  cannot  in  any  case  be  l^alized,  the  law 

of  election  does  not  apply ;  and  even  if,  in  any  case,  it 

could  be  applicable,  the  felon  cannot  confirm  his  own  act, 

which  he  must  do  in  the  present  case,  as  Fauntleroy  is 

one  of  the  individuals  to  affirm  the  receipt  of  the  money 

as  one  of  the  trustees. 

But  the  illegality  of  confirmini;  a  felony  is  not  the  No  election  on 

.  .       ^  t*  .       disaffinnancc. 

only  reason  against  the  extension  of  the  law  of  election 

to  the  present  case;  as,  upon  the  same  plea  of  con- 
sistency through  the  whole  transaction,  the  plaintiffs 
cannot  elect  to  proceed  by  contract,  when  the  foundation 
of  his  proceedings  has  been  instituted  in  tort.  If  I 
am  walking  in  the  street,  and  an  assassin  stops  and 
wounds  and  robs  me,  the  law  will  sanction  me  in  pro- 
secuting the  felon:  and,  when  I  have  discharged  my 
duty  to  the  community,  it  will  permit  me  to  recover  my 
property  in  an  action  commenced  in  the  same  spirit,  and 
founded  upon  the  same  assertion,  that  by  tort  I  was 
deprived  of  my  property.  The  law  expects  that  I  should 
first  appear  as  a  prosecutor,  and  solemnly  swear  that  I 
was  assaulted  and  feloniously  robbed  :  and  it  will  then 
hear  any  oath  consistent  with  this  allegation ;  but  it  will 
not  hear  me,  after  having  thus  sworn  in  a  criminal  court, 
proceed  to  a  civil  court,  and  swear  directly  the  contrary, 
that  I  lent  the  money  to  the  miscreant,  and  that  he 
fidthfully  promised  to  pay  it  to  me  when  requested  so  to 
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1828.        do.     Such  is  the  law  in  general,  and  in  the  present  case 

the  plaintiff  cannot  be  heard  to  claim  any  right,  except 

BoLLAND.      by  saying,  the  offender  who  took  my  property  was  a 

In  the  matter  felon,  and  as  a  felon  I  have  prosecuted  or  was  ready  to 

Marsh        prosecute   him.     I  have  sworn  or  was  ready  to  swear 

an    others.     ^^  j^^  falsely  and  fraudulently  and  feloniously  took  my 

property. 

This  dear  law  was  admitted,  by  the  counsel  for  the 
assignees,  in  the  argument  of  the  case  of  Sume  and 
Marsh  ;  but  their  admission  was  extended  beyond  their 
intention,  to  the  injury  of  the  defendants.  The  Lord 
Chief  Justice  is  reported  to  have  said :  ^<  It  was  very 
properly  admitted  by  the  learned  counsel  for  the  defen- 
dants, that  he  could  not  contend  that  an  action  might 
not  be  maintained  after  conviction  of  the  felon."  But 
the  counsel  did  not  admit,  nor  did  he  suppose  that  his 
admission  would  be  extended  to  an  action  on  a  contract 
He  did  not  dispute  that,  after  conviction  of  a  felon^  an 
action  might  be  maintained  on  a  tort  —  the  object  and 
policy  of  the  law  being  to  restore  the  property  to  the 
proprietor  as  soon  as  he  has  brought  the  offender  to 
justice.  But  this  admission  to  this  extent  has  been 
considered  a  conclusive  admission^  that  an  acticm  on  a 
contract  may  be  maintained,  which  is,  in  other  words,  to 
make  the  other  side  a  present  of  the  whole  case. 

No  afflmmnce        ^^  addition  to  these  reasons,  wesubmit  that  thedoctrine 
a  void  act.        of  confirmation  does  not  extend  to  a  void  act,  to  an  act 

which  is  done  after  some  previous  act  that  is  wholly  void, 
but  is  merely  the  ratifying  and  perfecting  an  existing  de- 
fective title.  This  has  been  long  settled.  In  Co^JLUL  295, 
in  the  chapter  of  confirmation,  it  is  stated,  *^  A  confirmar 
tion  doth  not  strengthen  a  void  estate.  ConfirnuUio  ed 
nulla  ubi  donum  prcecedens  est  invalidum  et  ubi  dmatio 
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nulla  omnino  nee  valebit  eonflmuttio :  for  a  confirmation  1828. 
may  make  a  voidable  or  defeasible  estate  exK)d,  but  it  can-  ^ 
not  work  upon  an  estate  that  is  void  in  law."  The  same  Bolland. 
doctrine  is  thus  expressed  by  Lord  Chief  Baron  GUbert.  ^"  the^mattcr 
^  A  confirmation  is  an  approbation  of,  or  assent  to  an  Marsh 
estate  already  created ;  by  which  the  confirmer  strengthens 
and  gives  validly  to  it  as  far  as  it  is  in  his  power.  It  has 
this  operation  only  with  respect  to  estates  voidable  or 
defeasible ;  but  it  has  no  operation  upon  estates  which 
are  absolutely  void."  Such  words  may  be  used  in  a  con- 
firmation as  may  increase  or  enlarge  the  estate ;  but  that, 
as  Lord  Chief  Baron  Gilbert  observes,  is  by  the  force  of 
those  words,  and  strictly  speaking  is  foreign  to  the  con- 
firmation. Gilberfs  Tenures,  75.  The  question  then  is, 
Jiroply,  was  this  a  void  act?  If  the  case  of  Davis 
V.  7%6  Bank  of  England  be  correct  in  point  of  law, 
it  is  a  void  act:  the  stock  of  the  trustees  remains  un- 
altered by  this  felony  of  Fanntkroyy  and  the  trustees 
may,  of  course,  go  to  the  bank,  and  transfer  it ;  but  this 
will  be  creating  a  new  title  after  the  bankruptcy,  and 
not  confirming  an  inchoate  title  which  existed  before 
the  bankruptcy.  This  would  be  so  far  fi'om  confirming 
the  old  title,  that  it  would  stand  upon  the  foundation, 
that  it  could  not  be  confirmed ;  that  all  which  had  been 
previously  done  was  perfectly  nugatory;  and  that  the 
record  of  the  conviction  of  Fatmtleroy  was  not  a 
document  to  constitute  part  of  the  buyer's  title.  **  The 
firaud  oi FaunUeroyi^  to  use  the  words  of  the  counsel  in 
Sixme  V.  Marsh,  "  in  giving  authority  to  act  without  the 
consent  of  his  co-trustees,  is  no  part  of  their  title;"  and 
why  not  ?  because  it  would  not  be  perfecting  the  old,  but 
creating  a  new  title.  It  would  be  perfectly  nugatory, 
even  if  all  which  was  done  had  been  done  by  the  com- 
mand of  the  trustees,  as  there  would  not  have  been  that 
compliance  with  the  statutable  directions  by  which  alone 
Vol.  I.  c  c 
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1828.        the  stock  can  be  transferred.    Is  it,  therefinre,  to  be  more 
"""^^        effectual  because  it  has  been  committed  by  forgery  and 

Ex  parte 

Holland.      felony  ? 
In  the  matter 

Marsh  '^^^  observations  upon  this  reasoning,  as  made  in 

and  othew.  the  case  of  Siane  v.  Marshy  are  as  follow:  Lord 
Tenterckn  is  reported  to  have  said  :  '^  It  was  con- 
tended that  the  maxim  of  ratifying  a  preced^it  unau- 
thorized act,  and  taking  the  benefit  of  it,  cannot  apj^ 
to  a  void  or  a  felonious  act ;  and  that  the  plaintifi  were 
seeking  to  ratify  the  felonious  act,  and  were  making  that 
act  the  ground  of  their  demand.  In  this  latter  assertion 
lies  the  fallacy  of  the  defendant's  argument.  The  asser- 
tion is  incorrect  in  fact ;  the  plaintifis  do  not  seek  to 
ratify  the  felonious  act ;  they  do  not  make  "that  act  the 
ground  of  their  demand.  The  ground  of  their  demand 
is  the  actual  receipt  of  the  money  produced  by  the  sale 
and  transfer  of  their  annuities.  The  sale  was  not  a 
felonious  act,  neither  was  the  transfer,  nor  the  receipt  of 
the  money.  The  felonious  act  was  antecedent  to  all 
these,  and  was  only  the  inducement  to  the  Bank  of 
England  to  aUow  the  transfer  to  be  made.''  {a)  With 
all  due  respect,  we  submit  that  the  fallacy  is  not  in  die 
argument  but  in  the  answer,  which  stands  upon  the 
foundation  that  the  plaintiflb  may  affirm  the  receipt 
of  the  money,  without  affirming  the  forged  pow^  of 
attorney  by  which  the  receipt  was  obtained.  For  these 
reasons,  therefore,  the  doctrine  of  electicm  does  not 
apply : 

1st,  Because  part  of  the  act  is  a  felony  whidi  cannot 
be  confirmed ; 

2d,  Because  the  right  is  founded  on  disaffirmance; 
3d,  Because  a  void  act  cannot  be  confirmed. 


(n)  Stone  v.  Monk,  €  B.  ^  C.  565. 
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Biit  even  supposing  that  in  law  it  could  be  confirmed,        1828. 
it  has   in  fact  been  disaffirmed.     In  proof  of  this  we        — — 
refer  to  the  following  examinations  of  the  creditors  when      Holland. 
thqr  tendered  their  proof.  ^^  ^®  matter 

Marsh 

Q.  Look  at  the  power  of  attorney,  dated  24th  May     *"^  ^^^^^ 
1819,  porporting  to  be  signed  by  William  Stone,  and  state 
whether  that  is  your  signature  ? 

A,  It  is  not  signed  by  me,  or  by  my  authority. 

Q.  When  did  you  first  discover  tliat  this  power  was  a 
forgery? 

Am  a  few  days  after  the  stoppage  of  tlie  house  in 
Bemers  Street  I  think  on  the  Tuesday  after  the 
stoppage. 

Q.  Have  you  received  the  payment  of  any  dividends 
from  the  Bank  of  England  since  that  time  ? 

A.  No,  I  have  not,  in  respect  of  this  stock. 

Q.  Has  there  been  any  transfer  of  this  stock  made  to 
you  or  your  co-trustees  ? 

A.  No. 

Q.  Have  you  made  any  application  to  the  Bank  of 
England  respecting  it  ? 

A^  YeSf  through  my  solicitor. 

Q.  What  was  that  application  ? 

A.  To  replace  the  money. 

Q.  Has  it  been  replaced  ?  and  if  not,  state  why  not. 

A*  It  has  not  been  replaced ;  and  I  refer  to  a  letter 
from  the  Bank  of  England,  which  is  not  here,  but  of 
which  I  will  furnish  a  copy. 

Q.  As,  in  the  deposition  on  which  you  propose  to 
prove  your  debt,  you  state  that  you  have  not  any  security 
or  satisfaction  whatsoever  for  your  debt,  do  you  mean 
to  say  that  you  abandon  all  claim  upon  the  Bank  of 
England? 

A.  No^  certainly  not. 

c  c2 
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1828*  Q.  Have  you   instituted    any  a*iminal    proceedings 

]  against   the   person   by   whom    the  forgery  was  com- 

BoLLAND.      mitted  ? 
In  the^ matter       j    ^^^  j  have  not;  hut  Henry  FaufUkroy  has  been 

MARsir        convicted  of  forgery  of  some  other  power  of  attorney, 

and  executed  in  consequence ;  but  we  did  not  prefer  any 

indictment,  although  I  gave  information,  and  was  ready 

to  prosecute,  if  necessarj'. 

JVm.  Sione. 

Henry  Gahagan^  esq.  examined. 

Q.  Look  at  the  power  of  attorney,  dated  24th  day  of 
May  1819,  now  exhibited  to  the  commissioners,  and 
purporting  to  be  signed  by  Henry  Gahagany  and  state 
whether  that  is  your  signature  ? 

A.  Certainly  not,  nor  by  my  authority. 

Henry  GaAagan. 

Now,  when  Stotie  was  asked,  whether  "  the  power  of 
attorney  purporting  to  be  signed  by  fVm.  Stone  was 
his  signature,'*  according  to  the  argument  that  has  been 
addressed  to  the  Court  of  King's  Bench,  and  to  this 
Court,  the  answer  ought  to  have  been,  "  No,  that  is  not 
my  signature ;  but  I  adopt  and  affirm  it  to  be  a  signature 
by  my  authority  subsequently.  "  But  what  is  the  answer? 
"  It  is  not  signed  by  me,  or  by  my  authority."  This, 
so  far  from  being  an  assent,  is  an  express  repudiation 
of  the  transaction  —  a  refusal  to  adopt  it  after  the  com- 
mission. It  is  a  claim  to  hold  the  Bank  of  England 
liable  to  that  demand  to  which,  for  one  moment,  they 
could  not  be  liable,  consistently  with  the  argmnent  of 
assent  and  confirmation. 

Not  assumpsit.       For  these  reasons  no  action  on  a  contract  can  be  main-* 

tained ;  but,  supposing  an  action  on  a  contract  could  be 
be  maintained,  indebitatus  assumpsit  will  not  lie. 
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In  this  action  the  defendants  must  be  equitably  bound        1829. 

to  pay  the  money ;  but  if  they  are  equitably  bound,  it         ' 

must   either  be   on   account  of  their   having  actually      Bolland! 

received  the  money,  or  on  account  of  some  legal  obliga-  '"  '^®  matter 

tion  amounting  to  fui  actual  receipt.  Marsh 

and  others. 

But   the    defendants    did   not    in   fact    receive   the  No  receipt  in 
money.    Fauntkroy,  having  formed  a  scheme  to  clieat  ^^'• 
an  individual  by  a  forged  transfer  of  stock,  got  the 
money  out  of  the  supposed  purchaser's  pocket  into  his 
own.     The  purchase  money  was  paid  by  the  broker 
into  Martin%  from  whom  it  was  drawn  out  by  Faunt^ 
leroy^  and,  by  false  entries,  concealed  from  his  partners, 
to  whom  he  acted  as  fraudulently  as  to  the  purchaser 
whose  money  he  purloined.     Fauntleroy  meant  to  stop 
the  money,  as  he  did  stop  it,  at  MarHn%  in  the  same 
manner  as  he  might  have  stopped  it  in  the  hands  of  the 
broker,  or  a  porter  to  the  house.     There  was,  dierefore, 
tio  receipt  in  fact;   and   consequently  the  defendant's 
liability  in  this  action,  if  it  exist,  must  be  on  account 
of  some  constructive  receipt,  some  legal  responsibility, 
dehors  the  receipt  of  the  money.     But  supposing  such 
legal  responsibility  to  exist,  there  will  hardly  be  any  dis- 
position in  the  Court  to  enforce  it  against  the  defendants. 
The  words  of  Lord  Mansfield^  in  the  case  of  IViUeU 
v«  Chambers^  Cowp,  815,  will  be  applicable  to  the  situa- 
tion of  the  parties  under  such  circumstances :  —  *<  Both 
<^  parties  in  this  case  undoubtedly  are  innocent ;  and  the 
*<  loss  that  will  fall  upon  the  defendant,  if  the  law  is 
'*  against  him,  will  be  much  greater  than  that  which 
*'  will  be  sustained  by  the  plaintiff  if  he  fails.     It  is 
*^  indeed  so  hard  a  case  upon  the  defendant,  that  every 
'^  leaning  of  the  Court  would  be  in  his  favour.    But  the 
"  question  is,  *  Whether,  m  point  of  law,  this  engagement 
**  with  Dadley  does  not  make  Chambers  answerable  ?'  " 

c  c  3 
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Ex  parte 

BOLLAND. 

In  the  matter 

of 

Maesh 

and  others. 

Not  received 
by  customer. 


Stranger. 


Trust  proper* 


If  there  be  any  legal  responsibility,  it  must  be  because 
there  has  been  a  dealing  by  FatmUeroy  with  a  customer 
of  the  house,  or  with  a  stranger. 

There  was  no  relation  of  banker  and  customer  be- 
tween the  plaintiff  and  defendants.  The  plaintifl&  did 
not  keep  any  account  with  the  house.  Although  this  case 
has  been  considered  as  if  the  payments  were  made  on 
behalf  of  a  customer,  it  is  so  far  from  it,  that  it  is  the  case 
of  a  felon  using  various  persons  as  his  instruments  to  ob- 
tain the  property  of  another,  by  falsely  representing  that 
he  has  transferred  stock  for  the  money  advanced.  He 
defrauded  his  partners  and  the  supposed  purchasers  of 
the  stock  from  whom  the  money  was  obtained.  It  is  not 
a  commercial  transaction,  but  a  transaction  of  felony : 
and,  admitting  the  extensive  responsibility  of  partners 
to  their  customers,  and  that  a  customer  who  deals  with 
one  partner  deals  with  every  member  of  the  firm,  yet 
the  liability  of  the  firm  in  this  case  cannot  exist  fix>m 
any  such  relation,  for  no  such  relation  existed. 

The  responsibility,  therefore,  if  it  exist,  must  be  on 
account  of  the  dealing  with  a  stranger  to  the  house. 

In  the  case  of  a  stranger's  money,  the  law  is  dear.  If 
the  debt  is  proveable  as  a  joint  debt,  it  must  be  either 
because,  1st,  It  was  trust  property  received  by  the 
house  with  knowledge  that  it  was  trust  property;  or, 
2d,  Because  it  was  the  property  of  the  trustees,  paid 
into  and  remaining  with  the  house. 

With  respect  to  trust  property,  payment  by  a  trustee 
who  is  a  raembt!r  of  a  firm  into  the  funds  of  tlie 
firm,  with  tlie  knowledge  of  the  partners  that  it  is  trust 
property,  gives  to  tlie  cestuique  trusts  a  right  of  election 
to  prove  against  the  joint  or  separate  estate ;  but  without 

12 
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such  knowledge  the  debt  is  separate.  Ex  parte  Apsey^  {a)        1828. 

3  Bro.  266.  Ex  parte  WaUm  (6),  (1814,)  2V.^B.  414.         

Smith  V.  Jameson,  5  T.  i2^.  601.  Such  being  the  law,  Holland. 
the  right  of  proof,  on  this  account,  against  the  joint  estate,  ^"  ^®  i"*" 
depends  upon  a  mere  question  of  &ct,  whether  the  part-  Marsh 
ners  knew  that  it  was  trust  property,  which  they  clearly 
did  not.  And,  in  a  question  between  two  classes  of  credi- 
tors, it  must  be  an  actual  and  not  a  constructive  knowledge, 
not  an  assumption,  from  FaimUeroy  having  thus  made 
them  tools  in  the  forgery  of  the  power,  that  they  in  law 
knew  what  in  fact  they  did  not  know,  that  the  trust  stock 
was  sold,  because  the  directions  were  given  in  the  name 
of  the  house  to  Spurling  to  sell  the  stock,  and  Siracey 
signed  the  demand  to  act  The  observation  made  by 
Lord  Tenierden,  as  to  the  l^al  consequences  of  the 
want  of  knowledge  by  the  firm,  cannot  be  applicable  to 
this  state  of  the  law. 

m 

(a)  Ex  parte  Apsey,  (l?91,)  (b)  Mrs.  WaUon  and  Nelson 

3Bro»C.C.265,  ApieyandE. Allen  were    partners.      Mrs.    WaUon, 

were  assignees  of  Tory;  JS,  Allen  with  the  knowledge  of  Nelson, 

and  Jl  Allen  were  partners.  brought    into     the   partnership 

E,  ABen  applied  the  sum  of  funds  to  which  she  was  entitled 

432/L  17«.  6(i.  belonging  to  Tbry's  as    administratrix.      The   Lord 

estate  to  his  firm  of  E,  and  J,  Allen,  Chancellor  said,  the  administra- 

J/»ey  applied  to  prove  this  sum.  trix  committed  a  breach  of  trust 

The  Lord  Chancellor  said,  in  hy  continuing  this  money  in  the 

the  latter  of  these  cases  the  part-  trade;  and  the  partners,  knowing 

ners  had  agreed  to  consolidate  that  a  certiun    proportion    be- 

the  separate  debts,  which  made  longed  to  the  children,  who,  being 

the  difference.      Here  one,  by  infants,  could  not  contract,  held 

abusing  his  trust,  advances  the  this  money  on  the  only  terms  on 

money  to  the  partnership :  that  which    they  could    hold  it,  as 

will  not  raise  a  contract  between  debtors  to  the  children ;  as  if  it 

the  partnership  and  the  person  had  been  placed  with  them  by 

whose  money  it  is;  and  refused  way  of  direct  loan, 
the  petition. 
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Kx  parU 

BOLLANO. 

In  the  matter 

of 

Mabsh 

and  others. 

Not  in  the 
house. 

(Jeneral. 


Tlie  only  remaining  question  upon  thb  part  of  the 
case  is,  was  the  money,  in  legal  oonstnictioii,  in  the 
liouse  at  the  time  of  the  bankruptcy?  We  subnut  that 
it  was  not.  '^The  words  of  Lord  Tenterden  are :  <<  The 
money  was  so  paid  generally,  and  was  never  appro- 
priated by  the  house  to  any  particular  account ;  not  to 
the  account  of  H.  Faufitleroyj  as  was  assumed  in  one 
part  of  the  argument  for  the  defendants;  nor  to  the 
account  of  the  trustees,  who  had  not  in  fact  any  account 
witli  the  house ;  nor  to  tlie  account  of  the  executors  of 
the  person  of  whose  estate  these  annuities  had  formed 
a  part,  and  who  had  an  account  with  the  house ;  and 
therefore,  being  so  paid  in,  and  not  placed  to  any  parti- 
cular account,  cannot  have  been  drawn  out,  but  must  be 
taken  to  have  remained  in  the  hands  of  the  house  at  die 
time  of  the  bankruptcy.''  (a)  As  the  payment  by  a  banker 
of  money  to  a  wrong  account  would  be  no  answer  by 
him  to  a  claim  by  the  right  oiiner,  the  placing  this 
money,  if  it  ought  to  have  been  placed  to  the  account 
of  the  trustees,  to  the  account  of  the  executors,  or  of 
H.  Fauntleroy^  or  of  any  other  stranger^  would  be  no 
discharge  to  the  bankers.  The  effect  of  this  observation 
of  Lord  Tenterden  may,  as  Fauntkrcy  actually  drew  out 
the  money,  he  confined  to  the  words  used  in  the  begin- 
ning and  in  the  conclusion  of  the  passage,  and  is  thus 
stated,  viz.  '<  The  money  was  paid  generally,  and,  not 
having  l)een  drawn  out  (by  Ihe  aumer),  must  remain  in 
the  house." 


But  if  a  jnember  of  a  firm  obtain  money  from  a 
stranger,  and  pay  it  into  the  funds  of  the  house,  and 


v'O  Stunc  V.  Marsh.  6  /f.  4"  C,562, 
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draw  it  out  without  the  privity  of  the  partners,  there  is        1828. 

no  obligation  upon  the  firm.    The  question  therefore  is,         — — 

had  the  firm  such  knowledge  of  its  being  trust  property      Bolland. 

as  to  make  them  liable  ?     The  only  evidence  of  their  '"  the  matter 

having  had  any  notice  of  any  sort  is  their  having  been        Marsh 

credited  with  a  part  of  the  commission ;  but,  as  they     *°    others 

would  have  been  entitled  to   this  credit   merely  upon 

the  sale  of  the  stock  by  their  broker,  it  is,  if  construed 

most  strictly  against  the  firm,  evidence  that  they  knew 

of  the  sale   of  the   stock,  not  that  they  knew  of  the 

receipt  of  the  money  to  be  held  by  them  as  bankers. 

The  observation,  therefore,  upon  which  the  judgment  of 

the  Court  seems  to  have  been  founded,  applies  to  a  case 

which  did  not  exist,  as  the  firm  had  not  notice  that  the 

money  was  to  be  held  by  them  as  bankers.     The  words 

of  Lord  Tenierden  are :  ^^  Supposing  all  but  one  to  have 

been  ignorant  of  the  facts,  (which,  however,  cannot  have 

been,)    no  neglect   on  the   part  of  the  house,  arising 

from  a  misplaced  confidence  reposed  by  them  in  one  of 

themselves,  or  otherwise,  to  which  the  plaintiffs  were  no 

parties,  can  deprive  the  plaintiffs  of  their  right  to  their 

money." 

Assuming,  for  the  sake  of  argument,  that  tlie  partners  Payment  to 
had  notice  that  it  was  trust  property  paid  into  the  house ;  ''*"°*  ^^y* 
it  did  not  remain  in  the  house  so  as  to  make  the  partners 
liable  in  assumpsit,  because  payment  has  been  made  to 
one  of  the  plaintiff.  The  plaintiff  are  Gahagan^  Stone, 
and  Faunileroy,  suing  for  a  joint  debt  due  to  them,  when 
Fauntleroy  has  received  payment.  It  is  an  answer  to 
such  demand,  that  payment  has  been  made  to  one  of  the 
three,  viz.  to  Fauntleroy.  There  is  no  authority  to  shew 
that  to  such  an  action  a  plqa  of  payment  or  tender  to  one 
of  the  plaintiffs  ib  not  an  answer.    Ttiere  is  a  weU  known 
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1628.       profeasional  anecdote  stated  in  the  life  of  ^oy,  by  whidi 
^■"^        the  direct  contrary  is  recogniied  as  law.  (a) 

Ejc  purte 
Holland. 
lo  Uie  matter        *  r^ 

Qf  Lord  Chancellor  : — 

and  othm         ^^  ^^^  some  question  as  to  usage,  with  respect  to 
this,  put  to  the  jury  ? 

For  the  petition : — 

It  certainly  forms  no  part  of  the  special  case ;  but  in 
the  report  of  the  trial,  in  Ryan  and  Moody,  868,  Lord 
TenterdeHj  in  his  charge  to  the  jury,  is  reported  to  have 
said :  ^^  But  they  say  also  that  Fcmntleroy  was  one  of  the 
persons  entitled,  and  that  he  has  drawn  it  out,  and  there- 
fore they  are  not  answerable.  Now  if  two  persons  give 
a  power  of  attorney  to  bankers  to  sell  out  their  joint 
stock,  the  bankers  ought  to  place  the  proceeds  to  their 
joint  account,  and  both  ought  to  draw.  If  it  is  meant 
that  the  money  should  be  paid  to  one,  an  authority  ought 
to  be  given  to  that  effect  to  the  bankers :  that,  in  my 
experience,  has  been  the  ordinary  practice.  If  you  are 
of  opinion  that  this  is  the  usual  mode  of  dealing,  then, 
as  against  the  other  two,  it  is  no  defence  that  the  payment 


{a)  Three  graziers  at  a  fair  noimced ;  when  Mr.  Noy,   not 

had  left  their  money  with  their  being   employed   in  the  cause, 

hostess,  while  they  went  to  the  moved,  in  arrest  of  judgment, 

market ;  one  of  them  returned,  that  the  defendant  had  receiTed 

recdved   the   money,   and  ah-  the  money  from  the  three  toge- 

sconded;  the  other  two  sued  the  ther,  and  was  not  to  deliver  it 

woman  for  delivering  what  she  until  the  same  three  demanded 

received  from  the  three,  before  it ;  that  the  money  was  ready  to 

they  all  came  to  demand  it  toge-  be  paid  whenever  the  three  men 

ther.      The  cause  was    clearly  should  demand  it  together.  This 

against  the  woman,  and  judg-  motion  altered  the  whole  pro- 

meut    was    ready    to    be    pro-  ceedings. 
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has  been  made  tx>  one  only  of  several  who  are  jointly        1828. 

entitled   to  receive  it.     If,  according  to  the  ordinary        -^— 

ooorse  of  business,  he  was  not  solely  entitled  to  receive      Bol^^nd. 

this  money,  then  payment  to  him  is  no  discbarge,  and  ^"  ^^  matter 

you  will  find  your  verdict  accordingly."  Maeeh 

and  others. 

Upon  this  direction  it  is  sufficient  to  say  that  there 
was  not  any  evidence  respecting  such  being  the  usual 
mode  of  dealing;  that  the  counsel  were  not  heard  upon 
it ;  that  the  mere  knowledge  which  parties  have,  or 
suppose  they  have,  of  fiicts,  is  not  a  sufficient  foundation 
for  a  verdict  in  this  important  case;  in  which  it  is 
assumed,  without  authority,  that  if  a  firm  of  bankers 
receive  money  belonging  to  three,  not  customers  of  the 
house,  it  cannot  be  paid  to  the  one  by  whom  it  was 
paid  into  the  house,  so  as  to  discharge  the  receivers  in  an 
action  of  assumpsit  by  the  three.  That  an  action  might 
have  been  maintained  against  Marsh  and  Graham^  for 
negligence,  is  a  different  question ;  but  diis  would  not  be 
an  action  of  debt,  but  an  action  for  damages,  which  in 
bankruptcy  makes  the  whole  difference;  the  right  to 
prove,  in  this  case,  and  the  right  to  maintain  indebitatus 
assmapsity  being  convertible  terms. 

We  therefore  submit  that  indebitatus  assumpsit  does 
not  lie. 


NO    RIGHT   OF    ACTION   BEFORE   BANKRUPTCY. 

But  supposing  that  an  action  could  be  maintained, 
it  was  not  maintainable  until  after  the  commission  had 
issued. 

A  right  of  action  after  the  bankruptcy  does  not  give 
any  right  of  proof.  This  position  is  too  clear  to  admit 
of  doubt:    many  of  the  cases  were  lamented   by  the 
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1828.        Judges  and  Chancellors  who  dedded    them  (a)»   but 

— —        all  of  them  recognize  the  law.     Ban^brd  v.  BurreU^ 

b!^i!^,      2  a  §•  p.  1. ;   Utterson  v.  Venumy  3  T.R.  639. ;  Hodg- 

In  the  matter  ^^  y.  Bell^  7  T.  R.  97. 
of 
Marsh 

AXi  ot  ew.  rpj^g  question,  therefore,  is,  whether  before  the  bank- 
ruptcy a  right  of  action  existed ;  or  whether  such  a  right, 
if  any^  accrued  after  the  bankruptcy  ?  But  there  could 
be  no  right  of  action  until  the  conviction  of  Faunikroy^ 
which  was  after  the  bankruptcy.  To  meet  this,  it  was 
said  by  the  counsel  in  Stone  v.  Marsh :  "  The  civil 
remedy  against  the  felon  is  only  suspended  until  the 
party  has  been  tried  for  the  felony.  When  that  has 
taken  place,  and  he  has  been  either  acquitted  or  con- 
victed, an  action  for  the  civil  injury  resulting  from  his 
wrongful  act  is  maintainable."  Of  this  part  of  the  case, 
and  of  this  observation  by  the  counsel,  no  notice  was 
taken  by  the  Court.  But  if  stock  payable  on  demand  is 
not  proveable,  if  no  demand  be  made  before  the  bank- 
ruptcy, what  right  of  proof  can  exist  when  no  right  to 
demand  existed  till  after  the  bankruptcy  ? 

With  respect  to  the  assertion  that  die  right  was  sus- 
pended, it  is  a  mistake  of  the  law.  By  felony  the  goods 
are  absolutely  forfeit  and  confiscate  to  the  King;  and 
no  right  to  restitution  exists  until  after  a  compliance 
with  certain  terms,  as  has  been  already  stated,  and 
as  appears    in   Honvood   v.   SmUhj   2  T.  R.  750.  {b) 

(a)  Ex  parte  Groomcp  I  Atk.  (b)  On  the  S9th  of  June  1787, 

115.;   Ex  parte  Barker,  9  Vet.  the  plaintiff  had  eighteen  sheep 

110.;  Mayor  v.Stetvard,  4  Burr,  stolen;   on  6th  July  1787,  the 

12,440,  cited  8  £a«/.  516;  Wi^Uie  defendant  bought   the  eighteen 

V.  lVWI[Ci,2Doug,  519;  UUerson  sheep  in  Smithfield  market,  at 

V.  Vernon,  3  T,Il,  539.;  Cowley  a  fair  price.     On  the  17th  July 

V.  DuiUvpt  7  T.Ii,  565.  1787,  the  plainliiT  gave  the  de- 
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These  was,  therefore,  no  right  of  action  before  the        1828. 

BOLLAND. 

For  these  reasons,  therefore,  we  submit,  that  Aere  ^^,™*    ' 

ought  to  be  a  new  trial :  1st,  Because  the  case  was  not        Mabsh 
properly  stated :  2d,  Because  there  was  no  right  of  action 


fendant  notice  that  the  sheep,  which  can  be  raised  is,  that  fresh 
which  he  then  found  in  the  de-  suit  b  as  necessary  to  be  in- 
fendant's  possession,  had  been  quired  into,  and  shewn,  under 
stolen  from  him,  and  he  demand-  the  statute,  as  at  common  law ; 
ed  them  of  the  defendant,  who  but  there  is  a  great  difference 
refused  to  deliver  them  up.  Bater  between  the  two  cases, 
man  stole  the  sheep.  In  February  Lord  Kenyon,  C.  J.:— There 
1788  the  plaintiff  prosecuted  and  is  no  case  in  which  it  has  been 
capitally  convicted  him.  In  No-  held  that  this  action  can  be 
vember  1787  the  defendant  sold  maintained  against  a  person  in 
the  sheep,  which  were  of  the  this  defendant's  situation.  The 
value  of  18/.,  because  they  did  plaintiff  has  a  right  to  restitution 
not  thrive.  The  defendant  had  of  the  goods  in  specie,  and  per- 
notice  of  the  conviction  of  BatC'  haps  would  be  entitled  to  recover 
man  on  the  plaintiff's  prosecution  damages  in  trover  against  any 
before  the  action  brought.  person  who  is  fixed  with  the 
MUles  for  plaintiff :  —  The  goods  after  conviction  and  re- 
plaintiff's  claim  to  restitution  is  fusal  to  deliver  them. 
founded  upon  the  21  i7. 8.  c.  1 1.,  BuSer^J.: — The  pluntiff  could 
which  directs  that  stolen  goods  not  demand  the  goods  of  defend- 
shall  be  restored  to  the  owner  ant  merely  because  they  had  been 
upon  certain  conditions ;  namely,  stolen  from  him ;  for  it  was  not 
that  he  shall  give  or  procure  evi-  then  certain  that  the  felony  would 
dence  against  the  felon,  and  that  be  followed  by  a  conviction  of 
the  felon  be  prosecuted  to  con-  the  offender.  Now  when  did  the 
viction  thereon.  Upon  perform-  plaintiff's  property  begin  in  this 
ance  of  these,  the  right  of  the  case  ?  Not  till  after  the  convic- 
owner,  which-  was  before  sus-  tion  of  the  felon ;  because  before 
pended,  becomes  perfect  and  ab-  that  time  the  property  had  been 
solute.  Now  both  these  con-  altered  by  a  sale  in  market 
ditions  were  satisfied  in  this  overt. 
instance.     The    only  objection 
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1828.  in  the  petitioners,  as  they  were  not  injured ;  and,  even 
if  tliey  were,  because  the  felon  was  not  convicted  on 
their  prosecution  or  evidence:  3d,  Because  there  was 

the  matter  j^^  j.jgjj^  ^f  action  on  contract,  either  originally  or  by 

Mabsh  election,  as  the  doctrine  of  election  does  not  apply  either 
to  a  partial  affirmance  or  to  the  affirmance  of  an  act 
which  from  its  nature  is  founded  solely  on  tort,  or  to  an 
act  which  is  not  voidable,  but  void ;  and  because  the  act 
has  been  disaffirmed :  4th,  Because  no  action  of  inddii- 
tatus  assumpsit  will  lie,  as  there  was  no  receipt,  infac  t, 
by  the  partnership ;  nor  was  the  money,  by  construction, 
in  the  house,  so  as  to  charge  the  firm ;  and,  5thly,  Because 
there  was  no  right  of  action  before  the  commission 
issued. 


Preliminary. 


The  Attorney  General^  Mr.  Serjeant  Basanquet, 
Mr.  Home,  Mr.  Bickersteth,  and  Mr.  PhUUmore^  for 
the  respondents :  — 

Although  this  petition  was  framed  upon  the  allegation 
that,  since  the  last  judgment,  facts  had  been  discovered 
by  which  the  decision  might  be  impeached ;  yet  the 
arguments  have  been  confined  to  a  repetition  of  the 
same  reasons  which  were  adduced  in  the  Court  of  King's 
Bendi,  without  any  all^ation  of  surprise  upon  the 
trial,  or  any  statement  to  shew  that  if  another  trial  were 
directed  any  new  fact  could  be  now  stated  to  the  juiy ; 
nor  has  it  even  been  insinuated,  that,  in  the  event 
of  a  new  trial,  the  case  of  the  petitioners  could  be 
strengthened* 


We  might,  therefore,  content  ourselves  with  referring 
to  the  printed  report  of  the  case,  and  the  judgment 
delivered  in  the  Court  of  King's  Bench,  and  confirmed  in 
this  Court ;  but  there  are  a  few  observations  which  seem 
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to  require  explanation.     Amongst  the  various  charges  of       1828. 

omission  and  commission  imputed  to  the  respondents  in 

the  observations  made  upon  the  case^  which  was  directed      Bolland. 

by  Lord  Ekbm  to  be  argued,  and  was  decided  by  the  '"  ^^^  matter 

Court  of  King's  Bench,  it  will  be  sufficient,  referring  to       Marsh 

the  case  itself,  to  advert  only  to  the  direction,  by  the 

order  of  the  Lord  Chancellor,  that  no  objection  was  to 

be  taken  on  the  trial  of  the  issue,,  on  the  ground  that 

Fauntleroy  was  interested  as  a  trustee  jointly  with  the 

plaintiffs,  and  also  a  partner  with  the  defendants.   Upon 

this  it  has  been  observed,  that  this  important  direction 

was  scarcely  noticed  in  the  Court  of  King's  Bench  ;  and 

that  its  only  object  was,  to  prevent  the  failure  of  justice 

by  a  formal  objection. 

But  this  direction,  so  far  from  having  been  unnoticed, 
was  brought  fully  into  the  view  of  the  Court.  Mr.  Pollock 
b^ns-his  atgument  in  these  words :  ^^  There  is  no  debt 
at  law  due  from  the  banking-house  to  the  trustees.  The 
case  may  be  considered  in  three  ways ;  first,  considering 
Faunileroy  as  a  trustee,  but  not  a  partner  in  the  banking- 
house  ;  secondly^  as  a  partner,  but  not  a  trustee ;  thirdly,  - 
both  as  a  partner  and  a  trustee." 

The  Lord  Chancellor. — The  Chief  Justice  b^ns 
his  judgment  by  referring  to  the  order.  He  says :  ^^  Taking 
no  objection  on  account  of  the  particular  situation  of 
Faunileroy  as  being  both  a  proprietor  of  the  stock  sold 
and  a  partner  in  the  banking-house,  and  the  case  is, 
therefore,  to  be  considered  as  a  case  between  the  plaintifis, 
proprietors  of  navy  five  per  cent,  annuities,  on  the  one 
part,  and  the  defendants^  as  a  banking-house,  on  the  other 
part."  He  seems,  therefore,  to  have  considered  it  as  a 
case  between  A.  B.  and  C,  and  D.  I  do  not  exactly 
understand  it. 
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1828.  Mr.  Serjeant  Bosanquei. — It  was  to  prevent  aiiy  tech" 

*'""*'        nical  objection  being  taken  of  his  being  both  plaintiff  and 

Holland,      defendant.  This  was  one  object  of  the  direction ;  but  it  was 

In  the  matter  ^^^  ^^  ^j^jy  Q^jgct ;  for  at  the  time  when  these  subjects 

Marsh        were  discussed  before  my  hordEldon,  it  was  contemplated 
and  others.     ^^^  ^^^   question   of  law   would   arise,  that    might 

defeat  the  consideration,  whether  this,  although  not  a 
legal  debt,  was  not  an  equitable  debt,  and  of  course 
proveable  in  bankruptcy.  Amongst  the  various  reasons 
why  it  may  be  considered  proveable  as  an  equitable 
debt,  it  may  here  be  observed  how  strongly  the  principle 
laid  down  by  Lord  EUon  in  ex  parte  Harris^  1  Bate, 
129,  437,andear/MTferofi^e,3  F.Sf  B.y  Bl  Sf  2  Base,  4,0, 
applies  to  this  case,  where  Fauntkroy  stood  in  the  situa- 
tion both  of  partner  and  trustee ;  for  in  these  cases  it  was 
determined,  that  where  a  partner  of  two  firms  applies  the 
property  of  one  to  the  other,  it  is  proveable  as  a  joint 
or  separate  debt,  at  the  election  of  the  firm  which  has 
been  defrauded;  and  although  this  is  not  the  case  of 
partnership,  it  is  stronger,  as  Fauniieroy  is  a  j(Hnt 
proprietor  with  Messrs.  Stone  and  Gcihagan,  and  he,  by 
fraud,  obtained  tliese  funds, 

Da?is  ▼.  Bank       It  has  also  been  said,  that  the  case  of  Davis  v.  T%e 
of  England.      ^^  of  England  was  not  noticed  in  the  argument  or  in 

the  judgment  in  the  Court  of  King's  Bench.  So  &r  firom 
this  being  the  case,  it  was  distinctly  brought  before  the 
G>urt  by  Mr.  Pollock,  who  made  it  a  material  part  of  his 
argument.  He  says,  in  Davis  v.  JTie  Bank  qfEngUmd: 
^^  It  was  decided  by  the  Court  of  Conunon  Plea^  that 
property  in  stock  is  not  transferred  fi*om  the  owner  by 
being  placed  under  a  forged  power  of  attorney  to  the 
name  of  another  person  in  the  books  of  th^  Bank  of 
England ;  the  plaintiff  therefore  need  not  resort  to  the 
banking-house.     Suppose  the  money  of  AJ[    Then  he 
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goes  to  illustrate  his  position.    Suppose  the  money  of  A,  1828. 

to  be  drawn  out  of  the  hands  of  his  banker  B.  by  a  forged  

check,  and  paid  to  C,  another  banker,  and  then  B.  to  Bolland. 

become  bankrupt,  the  assignees  of  -B.,  and  not -4.,  will  ^°  the  matter 

be  entitled  to  the  money  from  C.    If  any  person  can  sue  Marsh 

here,  it  must  be  the  Bank  of  England.     A  man  cannot  others, 
adopt  a  felony.'' 

It  will  not  be  supposed  that  Mr.  Pollock  stated 
his  argument  in  the  very  few  lines  in  which  it  is  con- 
densed in  the  report ;  he  occupied  a  considerable  portion 
of  time,  and  the  Court,  in  delivering  their  judgment, 
were  of  opinion  that,  whatever  might  be  the  result  of 
the  case,  it  did  not  lead  to  the  conclusion  he  wished 
to  draw  from  it,  and  that  it  was  not  necessary  to 
decide  that  point.  It  is  erroneous,  therefore,  to  suppose, 
either  that  the  Court  of  King's  Bench  assumed  that  the 
stock  had  or  had  not  been  transferred,  or  that  they  had 
taken  no  notice  of  the  case  of  Davis  v.  The  Bank  qf 
England:  the  Court,  havirig  taken  the  subject  into 
consideration,  declai:ed  that  it  did  not  affect  the  subject 
then  before  them.  It  is  unnecessary,  therefore,  for  us 
to  enter  into  a  discussion  whether  the  question,  which 
they  say  in  their  judgment  does  not  at  all  bind  or  does 
not  affect  the  conclusion,  was  or  not  rightly  decided. 

A  few  words,  however,  it  may  be  necessary  to  add. 
Stock  is  a  new  species  of  property,  a  property  ^t 
generisy  for  which  the  Bank  are  not  the  debtors,  but  the 
Nation.  The  only  title  that  any  person  has  to  his  stock 
is  the  stock  ledger  at  the  Bank,  which  is  the  register  of 
the  national  debt.  That  property  in  stock,  as  between 
the  stockholder  and  the.  nation,  can  be  transferred  only 
in  a  particular  way,  and  that  a  forged  power  of  attorney 

{a)  2Bi$ig,893.     ' 
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is  not  a  good  power  of  attorney,  are  points  too  clear  u> 
admit  of  doubt ;  but  when  it  is  said  that,  after  a  forgery 
committed,  the  right  of  the  stockholder  is  in  the  same 
situation  in  which  it  was  before  the  forgery  —  when  it  is 
compared  to  the  forgery  upon  a  banker,  the  assertioQs 
are  without  due  consideration  of  the  nature  of  the  pro^ 
perty,  and  without  an  accurate  view  of  the  little  analogy 
which  really  exists  between  the  two  cases  thus  supposed 
to  be  similar. 


Effect  of  the 
transfer. 


Although  the  law  prescribes  that  die  tide  to  atodc 
shall  be  transferred  only  in  a  certain  way,  what  is  the 
course,  when  the  transfer  does  actually  take  place  ?  The 
residt  is,  that  when  the  transfer  does  actually  take  pladfe, 
the  credit  which  the  individual  had  with  the  government, 
the  credit  which  he  had  at  the  bank,  is  defouio  disfdaoed. 
The  stock  is.  sold  to  some  other  person,  who  has  credit 
for  it,  and  that  credit  is  agmn  divided,  over  and  over 
again,  perhaps  fifty  times,  and  in  f%  subdivisions,  in 
the  same  day ;  so  that,  practically  speaking,  it  may  be 
impossible,  at  the  end  of  a  very  small  lapse  oS  time,  to 
know  what  has  become  of  the  original  stock ;  a  facflity  of 
transfer  which  it  was  the  objectof  the  l^islature  to  afford. 
This  facility  of  transfer  is  one  of  the  peculiar  advantages 
belonging  to  this  species  of  property ;  and  this  advantage 
would  be  entirely  destroyed,  if  a  purchaser  should  be 
required  to  look  to  the  regularity  of  the  transfers  to  all 
the  various  persons  through  whom  such  stock  had  passed. 
Indeed,  from  the  manner  in  which  stock  passes  from 
man  to  man,  from  the  union  of  stocks  bought  of  different 
persons  under  the  same  name,  and  the  impossibility  of 
distinguishing  what  was  regularly  transferred  firom  what 
was  not,  it  is  impossible  to  trace  the  title  of  stock  as  you 
can  that  of  an  estate ;  you  can  look  no  further,  nor  is  it 
the  practice  ev^r  to  attempt  to  look  furtlier,  than  the 
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Bank  books  for  the  title  of  the  person  who  proposes  to        1828. 
transfer  to  you,  ' 

•^  Ex  parte 

The  assertion,  therefore,  that  the  stock  belongs  to  the  in  the  matter 
proprietors  just  as  it  was,  is  wholly  unintelligible.     That  ®^ 

the  original  proprietor  may,  if  practicable,  be  entitled  to  and  otben* 
have  his  original  stock  replaced,  or  other  stock  of  the 
same  value,  or  that  the  Bank  may,  for  their  negligence, 
he  liable  in  damages  to  the  government,  are  different 
questions.  The  identical  stock  cannot  be  replaced: 
whether  other  stock  caii  be  obtained  depends  upon 
circumstances^  that  is,  whether  there  are  persons  ready 
to  sell  their  stock.  The  Bank  cannot  create  stock, 
.and,  by  possibility,  may  not  be  able  to  procure  it. 
In  these  cases  there  can  only  be  a  compensation  in 
damages. 

The  Lord  Chancellor. — Your  argument  would 
render  it  necessary  for  me  Co  overrule  the  case  of  Dams 
v.  The  Bank  qf  England.  I  wish,  if  I  can  with  pro- 
priety, to  avoid  the  agitation  of  this  question. 

For  the  respondents. — We  have  been,  perhaps,  led 
into  this  line  of  argument,  because  it  was  the  line  of 
argument  addressed  to  Lord  Eldon.  It  was  contended 
that  the  decision  was  erroneous,  and  inconsistent  with 
itself.  The  Lord  Chief  Justice  begins  by  saying,  that  the 
stock  was  not  transferred  (a) ;  and  then  notices  that  the 
stock  has  been  transferred,  and  sajrs  the  persons  into 
whose  names  it  has  been  transferred  have  a  right  to 
recover  the  dividends.  Now  it  is  quite  impossible  there 
can  be  a  transfer  and  no  transfer  in  the  same  transaction. 

It  was  also  submitted  to  Lord  Eldan^  that  the  Bank 
could  not  create  stock ;  that  it  was  possible,  although  not 

(a)  Bing.  409. 
D  D  2 
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probable,  that  stock  might  not  be  procured ;  and  to  say^ 
therefore,  that  the  parties  were  in  the  same  situation  was 
a  contradiction  in  terms. 

Witli  respect  to  the  felony,  the  case  has  been  fully 
argued  on  former  occasions;  and  we  shall  confine 
ourselves  to  two  positions:  1st,  that  the  law  does  not 
apply  to  the  present  case ;  and,  2dly,  that  even  if  it  did 
the  law  h^  been  satisfied. 

Although  centuries  ago  an  action  might  not  have  been 
maintainable  for  a  personal  chattel  in  possession,  which 
had  been  obtained  by  felony,  until  the  felon  was  prose- 
cuted or  convicted  upon  the  evidence  of  the  owner; 
although  there  might  have  been  a  necessity  to  convict 
the  same  offender,  upon  fifly  different  indictments,  before 
the  right  to  restitution  was  confirmed ;  yet  this  laW  was 
never  extended  to  choses  in  action;  it  was  founded 
upon  a  principle  not  applicable  to  the  present  case ;  and 
as  the  practice  of  the  Court  has  departed  from  the  ancient 
mode  of  proceeding,  the  Court  will  not,  when  the  law  is 
satisfied,  extend  this  obsolete  law  to  a  new  case. 


Principle. 


The  principle  upon  which  the  rule  is  founded  cannot 
be  mistaken;  it  is  solely  upon  the  ground  that  the 
allowance  of  a  private  right  may  lead  to  the  n^ect  of  a 
public  duty.  This  was  stated  by  Lord  Ellenborough  in 
Crosby  V,  Leng  (a),  and  by  the  Court  in  the  case  of  Stone 
V.  Marsh,  (b)  This  rule,  therefore,  is  not  analogous  to 
other  rules  of  law  or  rules  of  property,  by  which  the 
rights  of  parties  are  regulated,  and  the  transactions  of 
life  guided,  and.  which  rules  must  remain  the  same, 
whatever  alterations  may  have  been  made,  either  in  the 


(a)  12  £«*/,  409. 


(*)  6  B,SrC.56\. 
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Estate  of  society,  or  in  the  reasons  which  may  call  for  the  -ISSS. 

application  of  the  principle  in  a  particular  case.     This  EsTparie 

being  the  principle,  why  is  it  to  be  appled  to  a  case  3olland. 

where  no  public  duty  can  be  neglected  ?    In  the  present  of 

instance,  no  public  policy  can  be  afiected  by  the  non-  ^^^" 
conviction  of  the  offender. 

In  addition  to  this^  it  is  almost  unnecessary  to  state, 
that  a  very  short  time  after  one  offence  was  discovered 
iht  felon  was  taken  up,  tried,  and  executed.  Tliese 
parties  themselves  gave  information^  were  ready  to  prcK 
secute^  and  discharged  their  duty  to  the  utmost  of  their 
power.  However  lightly,  therefore,  the  petitioners  may 
treat  the  maxim  cessante  raiUme  cessat  et  ipsa  lexj  we 
submit  that  it  is  applicable  and  un  answerable. 

Such  is  the  principle  of  the  law,  which  in  practice 
has  become  obsolete;  for  it  is  the  constant  custom  of  Practice, 
the  Court,  upon  conviction  on  an  indictment,  to  order 
other  stolen  property  to  be  restored  to  the  respective 
owners^  without  the  expence  and  delay  attendant  upon 
fifty  prosecutions.  Considering,  tlierefore,  that  the  prin- 
ciple is  not  impugned,  and  that  the  practice  has  deviated, 
even  in  the  cases  to  which  the  law  in  strictness  applied, 
the  Court  wUl  hardly  now  extend  it  to  a  c^se  to  which 
it  has  never  been  before  applied;  for  it  will  npt,  of 
course,  be  said  that  in  ancient  times  ago  this  law  was 
ever  extended  to  the  case  of  forgery  of  stock ;  which, 
if  it  had  then  existed,  would  in  all  probability  have  been 
held,  not  a  felony,  but  a  misdemeanor;  and,  in  fact, 
there  is  not  a  case  upon  the  subject,  which  is  not 
confined  to  actual  property  in  possession. 

The  law,  therefore,   does  not  apply  to  the  present 
case ;  but  even  if  it  did,  the  whole  argument  used  is,  that 

i>  D  3 
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1828.       we  are  availing  ourselves  of  a  felony^  which  is  not  the 

fact;  we  avail  ourselves  of  the  receipt  by  the  house  of 

BoLLAND.     the  money.  This  receipt  would  not  indeed  have  happened 

In  the  uiattcr  unless  there  had  been  a  felony ;  but  can  the  house,  who 

Marsh       have  acknowledged  the  receipt  for  the  use  of  those  trusteesi 

*"    *^   *"•     say  they  have  not  received  it,  because  one  of  the  firm 

obtained  it  by  felony  ?     Are  they  not  estopped  from  this 

defence  ? 


Election.  There  is  nothing  new  in  tlie  observations  respectii^ 

the  law  of  election,  except  as  to  the  allied  disaffirmance. 
We  have  heard  to-day  only  what  was  urged  before  hofrd 
Eldony  and  in  the  Court  of  King's  Bench.  Lord  JEMtm 
directed  that  the  purchasers  might  have  an  opportunity, 
if  they  thought  fit,  to-.set  up  a  clmiu ;  and  he  directed, 
0  in  case  any  objection  should  be  made  on  their  part,  that 

they  should  have  notice  of  the  trial  of  the  issue ;  and 
accordingly  they  had  notice  of  the  trial  of  the  issue. 

Lord  Chancellor. — Did  they  interpose  at  all  ? 

Mr.  Serjeant  Bosanqtiet.  —  No,  my  Lord. 

And,  with  respect  to  the  disaffirmance,  the  fact  is, 
that  a  party,  who  may  have  a  right  of  action  against  the 
Bank,  stipulates  Mth  the  Bank  that  he  will  prove  against 
the  bankrupt's  estate,  and  assign  his  proof,  that  the 
Bank  may  not,  by  a  formal  objection,  lose  their  dividoid, 
to  which,  if  they  pay.  the  whole  debt,  they  will  in  justice 
be  entitled  —  astipulation  which  is  so  far  from  being 
objectionable^  that,  before  the  statute  enabling  sureties 
to  prove,  it  was  the  constant  practice  of  the  Court  to 
compel  the  creditor  to  prove,  to  protect  the  interest  of 
the  sureties,  who  would  be  entitled  to  tlie  dividends  upon 
a  payment  made  by  them  after  the  proof,     Beardmon 
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V.  OitUenden^  Cooke,  211 ;  and  so  anxious  was  the  Court        1828. 
to  protect  the  right  of  the  surety,  that  in  ex  parte  Aikin^ 
mm,  Cooke,  jilOy  where  the  suretyj  previous  to  the  proof     BotLAND. 
by  the  creditor  against  the  principal,  had  lodged  the  ^^  the  matter 
amount  of  the  debt  with  a  banker  in  trust  for  the  credi-        Marsh 
tor,  the  surety  was  permitted  to  retake  the  money,  for     *"    ^    "• 
the  purpose  of  enabling  the  creditor  to  prove  against  the 
principal. 

With  respect  to  assumpsit  being  maintainable  be-  Assumpsit. 
cause  the  money  was  drawn  out  by  Fatmtlerop,  it  is  an 
assertion  without  proof.  It  is  said  that  a  sum  of  10^000/., 
and  a  sum  of  6^000/.,  was  drawn  out  somewhere  about 
this  time,  from  which  the  Court  is  to  infer,  that  the 
petitioners  are  bound  to  admit  that  the  16,000/.  was  the 
proceeds  of  the  stock  in  question ;  but  it  is  not  pretended 
that  he  did  not  pay  much  larger  sums  into  the  house ; 
and  it  is,  therefore,  equally  applicable  to  any  other  sura. 

As  to  an  action  not  being  maintainable  before  the  Debt  before 
b^jikniptcy,   it  was  decided   in   the  Court  of  King's  *^*"""'"P^^y- 
Bench  that  the   right,  which  existed  the  moment  the 
house  received  the  money,  was  only  suspended  upon  the 
conviction,  (a) 

Mr.  Serjeant  Wilde  in  reply :  — 

The  substance  of  the  defence  is,  that  there  was  a  good 
legal  debt,  and  if  not,  that,  there  was  a  good  equitable 
debt,  subsisting  before  the  commission  issued. 


(«)  See  ejt  parte  Bous9mak§r^    it  is  not  pr6veable  till  time  of 
13  Kff.  71,  as  to  a  debt  to  an    peace.    But  query,  does  the  con- 
alien  enemy  contracted  during    miction  extend  only  to  chattels 
peace,  for  which  a  claim  may  be    in  possession  ? 
entered  in  time  of  war,  although 

D  D  4 
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1828.  As  tx>  the  objection  to  the  debt  at  law  arising  from  the 

— ~"        case  of  Davis  v.  The  Bcmk  of  England^  how  has  oiir 

Bol^!md.     reasoning  been  attempted  to  be  answered?    By  saying 

In  the  matter  ^^^  notwithstanding  the  express  directions  of  the  act 

Marsh       of  parliament  the  stock  is  transferred;  and  that  many 

and  others,     practical  difficulties  may  arise  if  it  is  not  so  determined. 

v^     ^       Is  this  an  answer?     Is  the  difficulty  occasioned  by  the 

'  violation  of  a  law  a  reason  to  shew  that  the  law  has  not 

been  violated  ?     Trusting  to  the  provisions  of  an  act  of 

parliament,  the  stockholder  knows  that  his  stock  cannot 

be  transferred  without  his  consent.     Is  he  to  be  told, 

that  his  dissent  is  of  no  avail,  because  the  felony  is 

attended  with  great  practical  difficulty  ? 

It  was  not  so  said  by  the  Court  in  the  case  of  Ashby 
V.  Blackwellj  2  Eden^  299,  where  ^^  the  plaintiff,  being 
possessed  of  1,000/.  Million  Bank  stock,  employed  Mm 
Price,  a  broker,  to  receive  the  dividends  for  her.  He 
forged  a  letter  of  attorney  from  her,  -empowering  him 
to  sell  the  stock,  which  he  did  to  the  defendant  Ebkkr 
welly  and  the  stock  was  transferred  into  BlackweU*s  name 
in  the  books  of  the  company." 

.  <^  This  bill  was  brought  for  a  re-transfer  of  the  stock, 
or  satisfaction  from  the  other  defendants,  the  trustees  of 
the  Million  Bank.  It  being  agreed  upon  all  sides  that 
the  plaintiff  was  entitled  to  relief,  the  question  was, 
whether  the  defendant  Blackwett  or  the  Company  should 
bear  the  loss.  By  an  order  of  the  Company,  no  transfer 
was  to  be  made  of  their  stock  by  virtue  of  any  letter  of 
attorney  executed  in  the  country,  unless  attested  by  the 
minister  of  the  parish  and  one  of  the  diurchwardens; 
nor  by  a  letter  of  attorney  executed  in  town,  unless 
attested  by  two  housekeepers,  known  to  one  of  the 
directors  or  to  the  secretary  of  the  Company.      The 
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ibiged  letter  of  attorney  was  attested  by  two  names^*        1828. 
which  had  no  addition  to  them  when  produced  to  the        •""■"• , 
secretary  of  the  Company,  and  he  asked  Price  who  they      Bolland. 
were,  who  answered  that  the  plaintiff  executed  the  letter  '°  ^®  matter 
of  attorney  in  Savile-row,  and  that  the  witnesses  were       Marsh 
housekeepers  there;   and  upon  receiving  such  answer    ««d  othew. 
the  secretary  wrote  against  their  names  <^  Savile-row." 
In  fact,  the  witnesses  were  waiters  in  jSom's  coffee-house 
in  ComhilK      Price  had  transferred  Bank  and  South 
Sea  stock  and  annuities  under  other  forged  letters  of 
attorney  to  a  large  amount,  for  which  he  was  executed, 
and  the  Bank  and  South  Sea  Company  had  made  good 
the  losses ;  and  since  the  detection  of  this  forgery  the 
Million  Bank  Company  had  made  an  order,  by  which 
they  for  the  future  would  make  good  such  losses." 

The  Lord  Chancellor  (the  Earl  of  Northington) :  — > 

<<  The  question  for  me  to  determine  is,  whether  the 
trustees  of  the  Million  Bank  Company,  or,  in  other 
words,  the  Million  Bank  Company  or  BlackweUy  are  to 
sustain  the  loss  occasioned  by  this  forged  transfer  of  the 
plaintiff's  stock;  and,  notwithstanding  the  authorities 
cited,  I  am  of  opinion  that  the  Company  must  sustain 
the  loss.  By  the  original  deed  of  agreement^  entered 
into  when  the  Company  was  formed,  there  is  a  clear 
direction  in  what  manner  stockholders  shall  hold,  aiid  in 
what  way  they  shall  be  deprived  of  their  stock,  to  which 
the  mode  of  transfer  is  tied  up.  It  was  the  original 
intention  that  transfers  should  be  made  personally,  and 
it  seems,  by  operation  of  law,  the  method  of  transfers  by 
letter  of  attorney  was  adopted  upon  this  maxim,  Qut 
facUper  aliurn^  facit  per  «c." 

"  The  letter  of  attorney  is  no  part  of  the  title,  but  an 
authority  to  transfer.     A  trustee,  whether  a  private  per- 


388  CASES  IN  BANKRUPTCY. 

1828.       son  or  body  corporate^  must  see  to  the  reality  of  the 

authority  empowering   them  to  dispose  of   the  trust 

BoLu^D.      money;  for  if  the  transfer  is  made  without  the  authority 

In  the  matter  q{  ^^  owner  the  act  is  a  nullity,  and  in  consideraticm  of 

Mabsh       law  and  equity  their  rights  remain  as  before, 
and  others. 

<<  The  Company  must  and  ought  to  answer  for  their  and 
their  servants'  negligence^  And  it  will  be  of  no  public  de* 
triment  if  my  decree  tends  to  make  the  directors  of  public 
companies  to  attend  to  the  business  of  those  companies, 
and  teaches  them  not  to  leave  the  important  transactions 
of  millions  to  undirected  clerks  and  book*keepers,  with 
illiberal  salaries,  and  who,  therefore,  dare  not,  look  a 
broker  in  the  face." 

^^  I  am^  therefore,  bound  to  decree^  that  the  Company 
restore  to  Mrs.  Aahby^  the  plaintiff,  her  share  of  1,000/., 
by  replacing  the  same  in  her  name,  and  account  for  and 
pay  to  her  the  dividends  accrued; since  the  said  transfer; 
and  that  they  pay  to  Mr.  Blackwell  the  sum  he  paid  for 
the  said  transfer,  together  with  interest  at  four  per  cent. ; 
and  that  they  pay  the  plaintiff  and  Mr.  Blackwell  their 
costs." 

Felon/.  With  respect  to  the  law  upon  which  the  right  to  resti- 

tution is  foimded  not  applying  to  the  case  of  forgery,  it 
is  an  assertion  at  variance  with  all  authorities,  and  the 
principle  upon  which  these  authorities  are  established. 
There  is  not  any  distinction  between  choses  in  possession 
and  choses  in  action ;  but  all  things  whatsoever  which 
are  comprehended  under  the  notion  of  personal  estate, 
whether  they  be  in  action  or  possession,  which  the  party 
hath  or  is  entitled  to  in  his  own  right,  and  not  as 
executor  or  administrator  to  another,  are  liable  to  such 
forfeiture.    Hawk.  P.  C.  b.  ii.  t:.  49.  s.  9. ;   Bullock  v. 
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DoddSy  2  B.^  A.  268;   and  it  cannot  be  contended        1828 
that  the  law  does  not  apply  to  forgery,  except  by  admit- 
ing,  that,  without  any  prosecution,  an  action  may  be      Bollan 
maintained  against  the  felon  for  the  proceeds  of  a  forgery,       '     ™' 

Mabss 
The  only  remaining  answer  is,  that  the  defendants  are     ^° 
estopped  from  shewing  the  real  nature  of  the  transaction ;    "^^PP^  • 
but  this  is  founded  on  a  total  mistake  of  the  doctrine  of 
estoppel*     If  a  joint  owner  of  money  colludes  with  the 
partner  of  a  bank,  to  fix  the  bank,  by  the  partner  placing 
a  sum  in 'their  drawers,  and  by  the  fraudulent  partner 
withdrawing  the  money,  whether  it  be  the  actual  fifty 
sovereigns  which  he  so  deposited,  or  five  ten  pound  notes 
representing  them,  and  the  joint  owner  were  to  commence 
an  action  against  the  firm,  it  will  not  be  contended  that 
the  innocent  members  of  the  firm  would  be  estopped  from 
shewing  the  mith;  and  is  the  fraud  the  less,  because  the 
facility  is  greater  by  reason  that  it  is  the^same  individual  ? 

The  law  of  estoppel  applies  where  a  man  is  con- 
cluded, by  his  own  act  or  acceptance,  to  say  the  truth, 
Co.  Liu.  352.  a.;  Com.  Dig.,  Estoppel^  {A.  1.)  But, 
in  the  present  case,  the  firm  has  not  acted  or  accepted : 
there  was  no  privity  between  the  defendants  and  the 
trustees  the  defendants  were  defirauded  as  much  as  the 
trustees:  This  supposed  privity  does  not  originate  in 
any  commercial  relation,  but  in  felony.    . 

Where  parties  have  acted  under  the  employment  of 
^<t)ther,  or  accepted  a  trust  for  another,  he  cannot,  by 
reason  of  his  own  voluntary  acts,  gainsay  what  they  have 
done.  But  how  can  this  apply  ta  the  case  where  a  man 
has  been  trepanned  by  fraud  and  felony  to  do  an  act? 
Why  cannot  such  person  prove  that  he  was  as  innocent 
as  the  plaintiff?    Why  may  he  not  say ;  we  w^re  whc^y 
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-1828.       ignorant  of  the  transaction,  were  duped  and  defrauded, 

'  and  are  ready  to  explain  the  real  nature  of  the  trans- 

BoLUkND.     action  ?    There  was  no  relation  of  banker  and  customer 

In  the  matter  between  us. 
of 
Marsh 
and  others.         Such  is  the   solution  of  these  supposed   difficulties, 

upon  which  it  has  been  thought  more  expedient  to  rely, 
than  to  answer  a  question  which  was  repeatedly  proposed. 
"  If,"  we  asked,  "  there  are  three  owners  of  money,  and 
one  of  them  releases,  could  the  other  maintain  an  action  ? 
would  not  a  plea  of  tender  to  one  and  payment  to  one, 
whether  he  obtained  it  fairly  or  fraudulently,  be  a  de- 
fence ?"  Instead  of  answering  this,  it  is  contended  that 
the  debt  is  proveable  as  an  equitable  debt. 


Ecjuitable 
debt. 


It  is  said  to  be  an  equitable  debt;  that  is,,  in  other 
words,  that  if  a  bill  in  equity  were  filed  by  a  culpable 
plaintiff  who  had  received  tlie  money  against  his  innocent 
partners^  who  had  not  received  a  fSu*thihg,  that  the  Court 
would  compel,  under  the  name  of  equity,  the  innocent 
partners  thus  to  reward  the  guilty :  this  must  be  the 
result  of  the  various  reasons  to  wliich  the  parties  refer, 
but  without  venturing  to  state  more  than  one  (a),  to 
which  an  answer  may  be  given,  that  the  application  by  a 
co-tnistee  of  trust  property  to  the  use  of  a  firm,  does  not 
constitute  a  joint  debt,  unless  the  partners  of  the  firm 
were  privy  to  the  breach  of  trust.  The  cases  of  ex  parte 
Harris  and  ex  parte  Yange  (&),  has  not  any  application, 
as  they  merely  establish  that  a  partner,  when  he  has 
paid  all  the  partnership  debts,  may  prove  against  the 
separate  estate. 

We  submit,  therefore,  that  the  case  itself,  with  all  its 
circumstances,  ought  to  be  submitted  to  a  jury,  which 


(a)  Ante,  pagt  378.  (b)  j  Ves.  4"  J?,  31 .,  and  2  Ra^,  40. 
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it  never  has  yet  been,  or  that  your  lordship  will  take        1828. 

upon  yourself  tlie   decision  of  these  extrinsic  circum-        — — 

stances,  with  the  assistance  of  the  jury's  opinion  upon  the     Boll^i^d. 

general  case,  a  consideration  which  Lord  Eldon  meant  ^^  the  matter 

to  reserve  to  himself.  Marsh 

and  others. 

The  Lord  Chancellor: — 

In  this  case,  which  was  before  brought  under  the  Ljyc.  Inn 
consideration  of  the  Court,  it  appears  that  Henry  Dec.  18, 
Faunileroy  and  the  petitioners  Stone  and  Gahagan  were  1828. 
trustees  of  certain  stock,  amounting  to  the  sum  of  about 
17,000^,  and  that  Henry  Fauntkroy  prepared  a  power  of 
attorney  for  the  transfer  of  this  stock,  to  which  he  signed 
his  own  name,  and  forged  the  signatures  of  his  co-trustees. 
This  power  of  attorney  purported  to  give  authority  to 
the  members  of  the  banking  house  of  Marsh  and  Co., 
jointly  and  severally,  to  transfer  the  stock ;  and  an  order 
was  soon  after  sent  by  the  house  to  Mr.  Spurling,  the 
person  usually  employed  as  their  broker,  directing  him 
to  dispose  of  the  stock  in  question.  It  does  not  appear 
from  the  evidence,  in  what  manner,  or  by  whom,  that 
order  was  transmitted ;  but  Mr.  Spurting  states  that  he 
received  the  order  from  the  house  in  the  usual  manner, 
and  that,  in  consequence,  he  entered  into  contracts  for 
the  sale  of  the  stock.  Mr.  Stracey^  it  seems,  who  was 
one  of  the  partners  named  in  the  power  of  attorney, 
went  to  the  bank,  and  claimed  to  act  under  it ;  and  sul>- 
seqnently  Mr.  Graham^  another  partner  in  the  house, 
also  went  to  the  bank,  and  daimed,  in  a  similar  manner, 
to  act  under  the  same  power. 

In  pursuance  of  the  contracts,  the  stock  was  trans- 
ferred. Stracey  signed  one  of  the  transfers,  and  Graham 
the  other.  The  purchase  money  was  received  by  Sptirling 
the  broker,  and  he  paid  the  amount  into  the  house  of 
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1828.        Martin^  Stonty  and  Co.»  who  acted  as  bankers  in  the  city 

for  the  house  of  Marsh  and  Co.     This  payment  into  the 

Holland,  house  of  Martin^  SUmey  and  Co.  must,  therefore,  be 
In  the  matter  considered  as  a  payment  to  the  house  of  Marsh  and  Co. 
Mabsu  But  it  further  appears  that  Spurting  was  in  the  constant 
an  o  en.  jj^^j^j^  according  to  an  agreement,  either  expressed  or 
implied,  of  dividing  with  the  house  of  Marsh  and  Co.  any 
commission  on  stock  which  he  was  employed  by  t)ieni  to 
sell,  and  he  did  so  upon  this  occasion,  by  paying  into  the 
house  of  Martin,  Stone,  and  Co.  one  half  of  his  ordinary 
commission  as  broker,  amounting  to  the  sum  of  9/.  and 
upwards,  and  which  sum  was  carried  by  them,  together 
with  the  other  pajTnents,  to  the  credit  of  the  house  of 
Marsh  and  Co.  The  account  between  Marsh  and  Co., 
and  Martin,  Stone,  and  Co.,  including  these  items,  was 
subsequently  settled,  upon  more  than  one  occasion,  by 
the  house  of  Marsh  and  Co.,  and  the  firm  of  Marsh  and 
Co.  must,  therefore,  be  taken  to  have  been  cognizant 
of  the  particulai*s  of  that  accoimt  In  addition  to  these 
circiunstances,  it  must  be  noticed,  that,  upon  the  appre- 
hension  of  Fauntieroy,  a  paper  was  found  in  his  private 
desk,  in  the  handwriting  of  Mr.  Graham,  which  was  to 
the  following  effect:  <'  26th  May  1819.  15,000/.  odd, 
navy  fives.  7,105/.  paid  into  Martins  on  the  ^6th,  and 
on  the  28th  8,900/.  odd,  to  make  up  the  account,  to  raise 
16,000/.  money  of  jff.  F.  Gahagan  and  Stone.'' 

Such  are  the  facts  of  the  case :  —  The  house  of  Marsh 
and  Co.  contracted  ic^  the  sale  of  this  stock;  they 
effected  the  transfer  of  the  stock ;  they  received  the  con- 
sideration money  for  the  stock ;  they  divided  the  broker's 
commission  when  the  stock  was  transferred;  and, 
lastly,  a  member  of  the  firm  admitted  that  the  money 
paid  to  Martin,  Stone^  and  Co.  was  the  money  of  the 
trustees*      Who  then  can  cbubt  tliat,  upon  this  evi- 
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denoe^  unqualified  by  odier  drcumstancfts  an  action  for        1828. 
money  had  and  received  mi^t  be  maintained  against      _^ 
thebouae  of  Monk  and  Co.  ?  It  has  been  said,  however,     Bollano. 
that  this  was  a  scheme  arranged  and   contrived  by  ***  the^mattcr 
Fmmiiarcy  ;  that  the  money  was  paid  into  the  house  of       Mabsh 
Martin,  SAme,  md  Co.  by  his  fraud  and  through  hb    "'''  ""^"^ 
contrivance ;  that  he  afterwards  drew  it  out ;  and  that 
nodiing   remains    in    the    hands   of   Marsh  and   Co. 
The  evidence  does  not  establish  such  a  case.    But,  inde- 
pendently of  these  circumstances,  it  must  be  recollected, 
that  the  money  was  paid  in  upon  the  general  account  of 
Marsh  and   Co.;  that  it  became  part  of  the  general 
funds  of  the  firm ;  and  that  all  money  drawn  by  FawU- 
kray  was  upon  the  general  account     I  do  not  see, 
therefore,  how  the  fact  of  the  money  being  drawn  out  by 
Fatmtleroy,  can  be  considered  as  either  extinguishing  or 
affecting  the  daim  of  the  trustees. 

But  then,  upon  the  authority  of  the  case  of  Dams 
V.  The  Bank  (^England,  which  was  tried  in  the  Court 
of  Common  Pleas,  and  which  afterwards  went  by  writ  of 
error  to  the  Court  of  King's  Bendi,  where  the  main 
point,  however,  was  not  decided^  it  is  urged  that,  in 
point  of  fiiu^t,  the  trustees  hold  their  stock ;  that  they 
are  at  this  moment  in  possession  of  the  stock ;  that  they 
have  never  been  divested  of  it ;  and  that  they  are  still 
entitled  to  claim  the  dividends  at  the  Bank  of  England. 
Now,  without  impeaching  the  authority  of  the  decision 
in  question,  let  me  rather  advert  to  the  difference  be- 
tween the  facts  of  the  two  cases.  Here  a  o(»itract  was 
made  for  the  sale  c^  the  stock,  and  a  trimsfer  in  the 
books  was  actually  effected  by  die  house  of  MarA  and 
Co.,  professing  to  be  the  agents  of  the  owners  cf  the 
stock.     There  b  no  longer  standing  in  the  name  of 
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1828.        the  trustees  any  of  that  stock;  it  has  been  transferred 
into  the  names  of  other  persons ;  and,  according  to  the 
BoLLAND.      evidence,  one  part  (and  probably  that  is  the  case  with 
In  the  matter  respect  to  the  greater  part)  became  mixed  with  other 
Marsh       stock  of  the  purchasers,  and  has  been  since  transferred 
an    o   erg.    g^^  hand  to  hand,  through  many  individuals,  until  it 
is  no  longer  practicable  to  trace  iu     It  would  be  ex- 
tremely difficult,  therefore^  to  determine  what  course 
of  proceeding  could   be  adopted  for   the  purpose  of 
restoring  the   trustees  to  the   situation 'in  whidi  they 
originally  stood.     At  this  moment  they  cannot  sell  the 
stock,  because  they  can  make  no  transfer.     There  is 
nothing  standing  in  their  names,  in  the  books  of  the 
Bank  of  England,    over  which  they  can  exercise  the 
power  of  sale.    The  Bank  of  England  may,  perhaps,  be 
called  upon  to  make  a  new  entry  of  new  stock,  to  the 
credit  of  the  trustees ;  but  it  would  be  difficult  to  contend 
that  the  same  stock  can  be  again  placed  to  their  credit  in 
the  books  of  the  Bank ;  nor  indeed  is  it  necessary,  for 
the  present  question,  to  decide  whether  the  Bank  can  or 
cannot  be  compelled  to  adopt  any  paticular  course.   The 
parties  have  assumed  to  act  for  the  trustees ;  they  entered 
into  a  contract  for  the  sale  and  transfer,  and  actually 
transferred  the  stock  from  the  names  of  the  trustees  into 
the  names  of  the  purchasers.    Under  such  circumstances, 
can  the  partners  in  the  house  of  Marsh  and  Co.,  who 
effected  these  acts  professedly  as  agents  of  die  trustees, 
who  received  the  consideration  money,  and  continue  still 
to  hold  it — can  they  be  permitted  now  to  say:  "The 
acts  that  we  have  done  are  altogether  void,  because  we 
had  not  the  authority  which  we  professed  to  have;'  the 
authority  under  which  we  assumed  to  act  was  founded 
in  fraud  and  forgery,  and  therefore  void  ?'     Surely  such 
a  defence  was  never  attempted  in  a  court  of  law ;  and  I 
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4im  of  <^mk>n  that  it  cannot  be  permitted  in  this  Court,        1828. 
which,  with  respect  to  a  case  of  this  kind,  must  be  con-         ■ 
sidered  as  a  mixed  court  of  law  and  equity.  Bol^no. 

It  was  also  urged,  that  some  arrangement  has  been  ^^  ^®  matter 
entered  into  between  the  trustees  and  the  Bank  of       Marsh 
England.     I  have  looked  at  the  terms  of  the  agreement    *****  others. 
referred  to,  and  find  that  it  is  an  agreement  contingent 
upon  the  admission  of  the  petitioners'  proof.     Now  if 
the  petitioners  have  a  right  (I  am  not  deciding  whether 
they  have  or  have  not)  of  maintaining  an  action  against 
the  Bank  of  England,  and  if  they  have  also  a  right  to  "^ 
maintain  an  action  against  Marsh  and  Co.,  they  may 
elect,  as  was  stated  in  tiie  Court  of  King's  Bench,  against 
which  pf  the  parties  they  will  proceed ;  and  it  is  no  objec- 
tion to  say,  that  they  have  made  an  agreement  as  to  some- 
thing that  is  to  be  done,  contingent  upon  their  succeed- 
ing ;  nor  can  that  circumstance  affect  their  right  to  recover 
fix)m  the  party,  against  whom  they  have  elected  to  proceed. 

Another  argument  stated  at  the  bar,  which  was  a  mere 
repetition  of  an  argument  urged  in  the  Court  of  King's 
Bench^  and  to  which,  therefore,  it  is  only  necessary  for 
me  to  allude,  was,  that  the  petitioners  are  in  this  case 
attempting  to  ratify  a  felonious  act.  The  Court  of 
King's  Bench  said,  that  this  was  founded  upon  a  fallacy : 
the  felony  was  complete  antecedent  to  the  transfer;  the 
felony  was  completed  by  forging  the  power  of  attorney; 
the  transfer  of  the  stock  was  not  a  felony ;  tiie  sale  of  the 
stock  was  not  a  felony ;  nor  was  the  receipt  of  the  money 
a  felony.  All  that  is  ratified  and  confirmed,  or  ratiier 
all  that  is  adopted,  in  this  case,  is  the  sale,  the  transfer^ 
and  the  receipt  of  the  money;  and  I  agree  with  the 
Court  of  Law,  in  considering  that  it  is  a  mere  fellacy  to 
say,  that  by  adopting  tiiese  acts  the  parties  are  in  effect 
ratifying  a  felonious  act. 
Vol.  I.  E  E 
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1828.  This  brings  me  to  the  main  point  relied  upon  at  the 

bar,  and  principally  urged  by  Mr.  Serjeant   Wilde  in 

BoL^ND.  ^^  course  of  his  elaborate  argument*  I  mean  that 
In  the  matter  principle  of  law  by  which,  in  cases  where  a  felony  has 
Marsh  been  committed,  the  party  injured  is  restrained  from 
and  others,  recovering  compensation  for  the  injury  in  a  civil  action, 
until  he  has  prosecuted  for  the  felony.  Much  of  what 
the  learned  gentleman  brought  under  the  consideratioD 
of  the  Court,  in  the  course  of  his  argument^  appears  to 
me,  when  sifted  and  considered,  to  be  inapplicable  to  the 
present  question.  No  inconsiderable  portion  of  it  was 
grounded  upon  the  law  with  respect  to  the  restitiiti(m  of 
property,  in  cases  of  larceny  and  robbeiy.  According 
to  the  old  law,  (as  was  stated  at  the  bar,  and  it  is  unne- 
cessary to  controvert,  or  to  attempt  to  qualify  the  pro- 
position,) in  cases  where  the  property  of  two  di£Rerent 
persons  had  been  stolen  by  a  felon,  and  one  of  the 
parties  instituted  an  appeal  against  the  felon,  and  ob- 
tained judgment  and  conviction  upon  such  appeal,  the 
other  party  would  not,  on  that  account,  be  entitled  to 
restitution,  unless  he  also  prosecuted  his  appeal.  This 
argument  was  pressed  upon  the  consideration  of  the 
Court  in  various  forms,  and  it  was  contended  that  it 
applied,  notwithstanding  the  change  in  the  law,  intro- 
duced by  the  statute  of  Henry  the  8th,  previously  to 
which  act,  the  prosecution  by  way  of  indictment  did  not 
entitle  a  party  to  his  right  of  restitution.  So  far,  certainly, 
the  rule  was  founded  upon  the  law  relating  to  larceny, 
and  the  questions  and  distinctions  connected  with  die 
right  of  restitution.  But  there  is  another  principle 
connected  with  the  same  subject,  and  which  is  not  con- 
fined to  tlie  case  of  larceny,  but  extends  to  cases  of 
felony  generally,  not  merely  to  cases  of  felony  at  common 
law,  but  to  cases  that  have  been  made  felony  by  subsequent 
statutes ;  and  this  was  the  principle  adverted  to  by  Lord 
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Tenterden  —  that  a  man  shall  not  be  allowed  to  make  a         1828. 
felony  the  foundation  of  a  civil  action.  """"• 

Ex  parte 

BOLLAI^D. 

It  is  at  variance  with  the  interests  of  society,  and  con-  ^"  ^®  matter 
trary  to  the  principles  of  public  policy,  to  allow  a  party,    •    Marsh 
injured  by  any  felonious  act,  to  seek  civil  redress,  until     *"^  others, 
he  has  prosecuted  the  offender;  because^  if  the  civil  remedy 
were  permitted,  in  the  first  instance,  it  would  too  fre- 
quently lead  to  the  abandonment  of  criminal  prosecutions* 
The  principle  is  applicable,  as  a  principle  of  public  policy, 
to  felony  generally.     It  may  have  arisen  indeed  out  of 
the  law  with  respect  to  restitution  in  cases  of  larceny. 
It  is  undoubtedly  connected  with  it,  but  as  a  principle, 
applicable  to  cases  of  felony  generally,  it  is  founded  upon 
public  policy.     This   is  forcibly  stated  in  the  case  of 
Crosby  Y.Lanffy  12  East,  409,  to  which  I  refer,  because 
the  leading  cases  were  then  brought  under  the  con- 
sideration of  the  Court,  by  Mr.  Justice  Hobroyd  and 
Mr.  Justice  Richardson^  in  the  course  of  their  argument 
at  the  bar. 

But,  adopting  the  rule  as  founded  upon  principles  of 
public  policy,  we  are  to  take  care  that  it  is  not  extended 
beyond  what  public  policy  requires;  and  in  this  view 
I  am  to  consider  how  far  it  is  properly  applicable  to 
the  circumstances  of  the  present  case.  Several  pro- 
secutions were  instituted  against  Faunileroy  ;  two  of  them, 
for  forgeries  of  a  similar  nature,  were  prosecuted  with 
effect.  He  was  convicted,  and  suffered  the  extreme 
penalty  of  the  law.  It  became  unnecessary,  therefore, 
for  the  parties  injured  in  this  case  to  institute  any  pro- 
secution. There  was  no  ground  or  principle  of  public 
policy  that  required  it;  and  according  to  the  facts  pre- 
sented to  the  consideration  of  the  Court,  it  is  by  no 
means  clear  tliat  the    petitioners  had  the  means  of 
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1828.       eflbctually  instituting  and  carrying  on  a  prosecution. 

The  difficulties  have  been  frequently  stated,  and  it  is 

Holland,      imnecessary  for  me  to  repeat  tliem ;  but  I  am  bound  to 
In  the  matter  ^^^  ^^^^  there  was  no  appearance  of  any  indisposition 
Marsh       on  the  part  of  the  petitioners  to  do  what  was  neoessaiy 
and  others,     f^^  ^^  purpose  of  bringing  the  offender  to  justice. 

Upon  these  grounds,  therefore,  adverting  to  the 
various  arguments  urged  in  opposition  to  what  af^pean 
to  me  to  be  a  plain  case  of  claim  and  tide,  and  thinking 
the  arguments  insufficient  to  invalidate  the  petitioners' 
right  of  proof,  I  must  adhere  to  the  judgment  I  gave 
when  this  case  was  originally  presented  to  me^  and  when 
it  was  pressed  upon  my  attention  —  not  certainly  in  so 
extended  a  view  of  the  subject  —  not  with  arguments  so 
elaborately  prepared,  and  embracing  so  many  topics,  but 
still  very  clearly  and  effectively :  I  then  formed  a  distinct 
opinion  upon  the  case,  and  to  that  opinion  I  now  adhere. 
Under  all  the  circumstances  I  think  that  the  petition 
must  be  dismissed,  and  that  it  should  be  dismissed 
with  costs. 

Ordered  accordingly. 

An  application  was  then  made  to  the  Lord  QianceUor, 
for  liberty  to  file  a  bill,  that  the  (pinion  of  the  House  of 
Lords  might  be  obtained,  according,  as  it  was  said,  to 
the  usual  practice  in  bankruptcy,  in  cases  of  magnitude 
and  difficulty.   Bromfy  v.  Goodere^  I  Atk.  76  (a) ;  Cbark 

(a) In Sromlyy,  Ooodere,lA)Td  insisted  that  there  was  no  jut 

Hardwicke  said :  ^  It  came  be-  foundation  fi^r  the  demand,  and 

fore  me  originally  upon  petition,  that,  if  I  determined  it  that  way, 

and  even  then  my  first  appre-  my  determination   would   ha?e 

hension  was,  that  it  would  bear  been  subject  to  no  appeal,  I  chose 

no  great  doubt;  but  as  it  was  to  hare  it  come  bdfore  /ne  by 
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V.  Capront  2  Vet.  Jan.,  668;  ex  parte  Buffln,  6  Vea.        1828. 

129  (a) ;  ex  parte  Buskfitrth,  10  Fa.  423  (b) ;  ex  parte        

FeO,  10  Ves.  848.  (c)  £Xt 

In  the  matter 

The  application  was  refused.  Mamh 

and  others. 


ipenedeable. 


JEx  parte  GANE.— In  the  matter  of  KEEL.  ^  C. 

m  ,  .  .        ^  .         Lin.  Inn. 

1  HIS  was  an  appeal  from  the  decision  of  the  Vice-      Atnusij 

Chancellor  (Sir  John  Leach)y  whose  judgment,  with  the        1829. 

facts,  are  reported  in  2d  Gl.  Sc  Jam.  319.  A  «>""ai«ion 

*^  r  V  i«ued«tthe 

request  of  the 

Mr.  Bichersteth  and  Mr.  Montagu  for  the  appellant : —  SS^oJiiedeiSl 

It  is  the  law  of  the  Court,  that  whenever  a  commission 
is,  directly  or  indirectly,  the  commission  of  the  bankrupt, 
it  cannot  stand.  The  creditors  may  insist  upon  a  divi- 
sion of  the  property,  but  the  debtor  has  no  such  right. 
This  is  settled  by  an  uniform  series  of  decisions ;  Menr 
ham  V.  EdmonsoUj    1  Bos,  8f  Pull.  370  {€[);, ex  parte 


wayof  WU."  In  Clarke  v.  Caprott^  (c)  In   ex   parte  Fell,    Lord 

the  Lord  Chancellor  says :  **  In  Eldon  says :    **  If  the   parties 

the  case  of  bankruptcy,  nothing  think  proper  to  file  a  bill  upon  it, 

is  more  usual  than  to  direct  a  I  will  not  preclude  them.'* 

bill  to  ascertain  whether  a  debt  (d)  In  Menhani  v.  Edmonsoti, 

is  due."  1  Boi.  ^  PvU.  570.  Eyre^  C.  J. 

(a)  In  ex  parte  Ruffin^  Lord  after  stating  that  if  the  commis- 

Eldon  says :  *'  The  pardes  may  sion  was  sued  out  to  defeat  the 

file  a  bill."  bill  of  sale,  and  it  was  done  by 

(h)  In  ex  parte  Ruthforth,Lord  the  contrivance   of  the    bank- 

Eldan  says :  ••  As  ^this  is  a  per-  nipt,   the  Court  would    inter- 

fectly  new  case,  I  make  the  order  fere,   added:    But   where    the 

with  liberty  to  file  a  bill."  parties  before  the  Court  are  both 
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1829. 

JSx  parte 

Game. 

In  the  matter 

of 

Keel. 


Bowes,  1 1  Ves.  541  (a) ;  ex  parte  Poolcy  1790,  2  Cor, 
227  {b),  ex  parte  Steel,  16  Ves.  165  (c);  ex  parU 
Gouthwaite,  1  A>m,  87  {d);  ex  parte  Gardner,  1  Base, 


creditors  standing  in  an  equal  the  facts  had  not  come  to  the 

degree  of  right,  and  equally  enti-  knowledge  of  the  petitioners  at 

tied  to  fovour,  unless  there  be  the  time  when  theygare  their 

some  circumstance  of  collusion  consent  to  the  allowance  of  the 

on  which  we  can  place  our  finger,  certificate.  The  Lord  Chancdlor 

the  bankruptcy  must  take  efifect.  said,  that  when  the  whole  trans- 

The  question  is  not  whether  this  action  appeared  to  be  such  a 

commission  has  been  taken  out  mere  trick  and  contrivance  as  it 

to  ayoid  the  execution,  but  whe-  evidendy  was  in  this  cause,  it  was 

ther  it  has  been  so  taken  out  with  impossible  for  the  Court  to  let  such 

the  collusion  of  the  bankrupt  a  commission  stand.  Itnererwili 

himself?  permit  its  process  to  be  turned 

(a)   Ex  parte  Bowes,    1805,  into  an  engine  of  fraud.   And  his 

11  Vet,  541.     The  Lord  Chan-  Lordship  directed  the  separate 

cetlor,  in  the  course  of  this  peti-  commission  to  be  superseded  at 

tion,  declared  his  opinion  clearly,  the  expence  of  the  bankrupt  and 

that,  if  the  direct  object  in  taking  petitioning  creditor, 
out  a  commission  of  bankruptcy        (c)  In  ex  parte  Steei^  the  Lord 

is  to  prevent  the  execution  of  a  Chancellor  says :    **  If  this  was  * 

creditor,  that  b  no  objection  to  proved  to  be  the  bankrupt's  com- 

the  commission;  provided  it  b  mission,  upon  all  principle  and 

the  commission  of  a  creditor,  and  the  habitual  course  in  bankruptcy 

not  that  of  the  bankrupt,  which  It  could  not  stand, 
b  alway  vicious.  (d)  Exparte  OouOnomU,  181 1, 

(6)  Ex  parte   Poole^    1790;  I  Rote,  SI.    The  Lord  Chancel- 

3  Cox,  S27.    In  thb  case  a  peti-  lor;  Without  doubt  a  commis- 

tion  was   presented   two  years  sion  may  be  taken  out  to  defeat 

after  the  commission  had  issued,  an  execution,  but  then  it  must 

and  six  months  after  the  allow-  not  be  the  commission  of  the 

ance  of  the   certificate,  which  bankrupt    The  bankrupt  meant 

had    been    stayed   for    a   year,  fidrly,  but  it  would  be  leaning  too 

to  supersede  a  separate  commis-  much  towards  thb  affidavit  to 

sion,  upon  the  ground  that  it  say,  thb  b  not  a  concerted  act ; 

had  been  fraudulentiy  issued  in  it  is  hard  upon  Lyom,  but  thb 

concert  between  the   bankrupt  commission  must  be  superseded 

and  petitioning  creditor,  and  that  with  cosU. 
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378  (a) ;  ex  parte  Daumes  and  ex  parte  Amley,  1  EosCi        1829. 

398.  (6)  

Ex  parie 

Gans. 

In  ex  parte  Staffs  1818,  Bvjch.  249,  Sir  John  Leach  In  the  matter 

expressed  an  opinion  very  similar  to  the  opinion  ex-  Kbbl. 
pressed  in  the  present  case.  In  ex  parte  Staff',  the  act 
of  bankruptcy  was  not  concerted,  but  the  commission 
was  issued  at  the  instance  of  the  bankrupt ;  and  His 
Honour  dismissed  a  petition  to  supersede.  From  this 
decision  there  was  an  appeal,  {Buck,  431,)  when  the 
Lord  Chancellor  said,  '<  With  reference  to  the  commis- 
sion being  the  bankrupt's  commission,  I  am  of  opinion^ 
according  to  the  well  established  rule  of  this  Court,  that 
it  cannot  stand.  The  commission  must  be  superseded 
at  the  costs  of  the  solicitor  and  the  petitioning  creditor.'' 
Such  are  the  authorities  against  the  validity  of  this  com* 
mission. 

The  Lord  Chancellor  :  — 

Assuming  it  to  have  been  the  law  of  the  Court,  that 
a  commission  issued  either  upon  a  concerted  act  of  bank- 
ruptcy, or  at  the  instance  of  the  bankrupt,  must  have 
been  superseded,  I  wish  to  draw  your  attention  to  the 
provision  in  the  late  bankrupt  act,  by  which  a  trader  is 
entitled  to  declare  his  insolvency. 

* 

(a)  Ex  parte  Gardner,  1812,  ng^t,  yet  it  must  be  the  commis- 
1  Eoie,  978.  If  a  commission  is  sion  of  the  creditor,  and  not  of 
clearly  proved  to  the  satisfaction  the  bankrupt;  and  although  the 
of  the  Court  to  be  the  commis-  act  of  bankruptcy  may  not  have 
sion  of  the  bankrupt,  it  must  be  been  concerted,  yet,  if  the  corn- 
superseded,  mission  is  clearly  the  commission 

(b)  Ex  parte  JDoumet  and  ex  of  the  bankrupt,  and  he  evidently 
parte  Ansley,  1813,  1  Rate,  398.  has  the  management  and  direc- 
Lord  Chancellor:  Although  a  tion  of  it,  the  Court  will  not 
creditor  b  entitled  to  a  commis-  hesitate  instantly  to  supersede  it. 
sion  of  bankrupt  as  a  matter  of 
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1829.  Mr.  BickersteA  and  Mr.  Maniagu :  — 

Ex  parte  This  clause^  so  far  from  warranting  the  supposition 

In  the  matter  that  the  legislattire  has  repealed  the  ancient  law,  and 
^^  sanctioned  a  commission  either  upon  a  concerted  act  or 
at  the  instance  of  the  bankrupt,  will,  when  carefully 
examined,  be  found  rather  to  establish  die  contrary.  Tlie 
doubts  entertained  upon  the  principle  bf  this  part  of  the 
bankrupt  law  have  long  been  before  the  profession  and 
the  public,  and,  if  the  legislature  had  int^ided  to  legalize 
these  conunissions,  it  would  have  expressed  its  inten- 
tions, and  not  have  confined  its  enactments  to  the  parti- 
cular case  to  which  the  words  of  this  section  appLj. 
Besides  if  the  l^slature  had  so  intended,  it  is  pro- 
bable that  some  provision  would  have  been  made  to  pre- 
vent the  injury  which  an  execution  creditcn:  generally 
sustains.  <<  Vigilantibus  et  non  dormientibus  subveniont 
jura."  This,  however,  has  not  been  done.  By  the 
6th  section  of  6  Geo.  4.  c.  16.,  a  trader  is  entitled  to 
declare  his  insolvency,  and  such  dedaration  is  an  act  of 
bankruptcy;  but,  with  respect  to  the  commission,  the 
utmost  caution  has  been  used  to  prevent  any  ccdlosion 
between  the  bankrupt  and  the  petitioning  creditor :  the 
advertisement  must  be  inserted  in  the  Gazette  within 
eight  days  after  it  is  filed :  no  docket  can  be  strudc  until 
after  the  expiration  of  four  days  in  London,  or  eight 
days  in  the  country,  ftx)m  the  advertisement;  the  com- 
mission must  issue  within  two  months :  and  there  is  a 
proviso,  not  that  the  commission  may  be  ccmoerted,  to 
prevent  which  all  the  previous  provisions  were  inserted, 
but  that  no  commission  shall  be  deemed  invalid  by 
reason  of  such  declaration  having  been  concerted  or 
agreed  upon  between  the  bankrupt  and  any  creditor  or 
other  person. 
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The  utmost  whidi  cdn  be  iiiferred  from  this  inter-        1829. 
position  of  die  legislature  is,  that,  as  an  experiment  to        ^-^- 
try  how  far  this  innovation  may  in  all  cases  be  expe*        Gakb/ 
dient,  it  has,  to  a  certain  extait,  and  v^th  great  caution,  ^"  ^^®  matter 
sancti<med,  in  one  instanoe/a  declarali<cm  c(  insolvency^        Ksic 
upon  which  a  commission  may  issue. 

The  statute  had  scarcely  passed  before  this  daiise  was 
used,  in  two  cases  which  came  before  Lord  Ekhn,  as  a 
mode  o(  iissuing  a  ooncerted  commission.  The  ioacH- 
vency  was  declared  to  estdude  the  general  creditors; 
and,  before  the  expiration  of  the  four  days,  another 
secret  act  of  bankruptcy  was  committed  to  favour  a 
particular  creditor.  Lord  Ekkm  superseded  the  com- 
missions. I 

The  Lord  Chancellor  :  — 

I  am  satisfied  that  the  provision  in  question  is  appli- 
cable only  to  the  case  mentioned  in  the  act :  it  is  unne- 
cessary, therefore,  to  dwell  further  upon  this  part  of  the 
case. 

Mr.  Bose  and  Mr.  Knight  for  the  respondent :  — 

Admitting,  for  the  sake  of  argument,  that  the  law^ 
although  vidthout  any  principle  to  support  it,  is  as  it  has 
been  stated ;  still  there  are  not  any  &ucts  in  this  case  to 
connect  the  petitioning  creditor  with  the  bankrupt,  whose 
commission  it  must  be  to  induce  the  Court  to  interfere. 

The  Lord  Chancellor  :  — 

I  have"  heard  this  case  argued  at  considerable  length, 
because,  after  having  read  all  the  affidavits,  I  am  bound 
to  declare  that  my  opinion  diifers  from  the  judgment  of 
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1829.  the  late  Vice- Chancellor.  The  law  has  been  settled  by 
•"■"■""  a  variety  of  authorities;  and  whatever  doubt  may  be 
Oane.  entertained  of  its  policy,  consistently  with  the  late  enact- 
In  the  matter  ^jgn^  respecting  a  declaration  of  insolvency,,  it  is  not  in 
Kesl.        this  place  that  it  can  be  properly  altered  or  reversed. 

It  is  undoubtedly  highly  unsatisfactory  to  be  obliged 
to  come  to  a  final  decision  upon  such  contradictoiy  aflB- 
davits  as  are  now  before  the  Court  (His  Lord^ip  then 
minutely  detailed  all  the  facts,  and  added) :  If,  upon 
this  evidence,  I  am  now  called  upon  to  determine,  whe- 
ther the  commission  was  sued  out  at  the  instance  and  by 
the  procurement  of  the  bankrupt,  it  is  impossible  for  me 
not  to  conclude  that  it  was,  and  to  dhrect  the  issuing  of 
a  supersedeas.  I  will  not,  however,  preclude  the  respon- 
dents from  carrying  the  case  before  a  jury,  if  they  desire 
it,  and  intimate  their  intention  of  doing  so  before  the 
next  petition  day. 

Ordered  accordingly. 


CASES  IN  BANKRUPTCY.  405 

Ex  parte  KIRBY.— In  the  matter  of  POTTINGER. 

1  HE  petition  stated,   that  a  commission  had  issued        ^*  ^* 

directed  to  commissioners  at   Brighton,  of  whom  one  JT^^'  ^^" 
was  a  barrister   resident  in  Brighton;   that  the  first        1829. 

public  meeting  was  held  on  the  6th  of  March ;  that  the  when  oommis- 

barrister  resident  in  Briirhion  had  received  li  for  his  »o°«"J^« 

^  more  than  the 

travelling  expenses,   because    he   had    travelled  from  statutable  fees, 

London ;  that  the  second  public  meeting  was  on  the  will  be  renewed 

7tb  of  March,  at  10  in  the  morning,  at?  which  meeting  ^i^^^^' 

13  creditors,  whose  debts  amounted  to  4,210/.  18«.  6<f., 

had  proved ;  that  the  barrister  resident  at  Brighton  had 

received  1/.  for  his  travelling  expences  at  this  meeting;  that 

at  this  meeting,  at  12  o'clock,  a  memorandum  was  signed 

by  the  commissioners  that  the  meeting  was  adjourned 

till  half-past  12  o'clock  of  the  same  day,  for  the  purpose 

of  admitting  several  of  the  creditors  to  prove  and  vote ; 

that  there  was  no  necessi^  for  such  adjournment;  that 

no  creditor  proved ;  that  the  meeting  was  not  in  fact 

adjourned;  that  the  commissioners  did  not  quit  the 

room,  but  that  they  received  their  fees  as  for  a  separate 

meeting;  that  at  half-past  one  the  commissioners  signed 

a  memorandum  that  the  meeting  was  adjourned  till 

half-past  two,  for  the  purpose  of  affording  the  solicitor 

time  to  fill  up  the  assignment  and  bargain  and  sale ; 

that  there  was  not  any  necessity  for  such  adjournment^ 

and  that  the  assignment  and  bargain  and  sale  were  on 

the  usual  printed  forms  of  assignments  and  bargain  and 

sales;  but  the  commissioners  received  fees  as  for  an 

additional  meeting. 

The  petition  prayed  that  the  commission  might  be 
renewed  to  London  commissioners,  and  that  the  costs 
of  the  application,  and  of  the  renewed  commission,  might 
be  paid  by  the  commissioners* 
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1829.  The  S<dicitorGeneral,Mr.M(mkigUfandMr.Swansi(^ 
for  the  petitioners :  — 

Ex  parte 

Id  thrmattcf  '^^  ^^  ^  contained  in  6  G.  4.  c.  16.  s.  22.  (a),  which 

of  y^BS  adopted  from  5  Geo.  2.  c.  SO.  s.  42.  (6),  and  which 

oTTiNGER.  ^^^^  inserted  in  that  act  in  consequence  of  a  petition  to 


(a)  6G.4.  c.  16.  8.S2.  *<That  {h)  5Q.9.  c.50.  ■•49.  «* And 
the  said  oommiisionen  shall  re-  whereai  the  suing  out  and  pro- 
ceive and  be  paid  the  feeof  twenty  secating  of  oommissioiis  of  bank« 
shillings  each  commissioner  for  rupts  bat  present  reiyezpensife, 
every  meeting,  and  the  like  sum  to  the  great  prejudice  of  the 
for  every  deed  of  conveyance  bankrupt  and  his  creditors ;  be  it 
executed  by  them,  and  for  the  further  enacted  by  the  audiorky 
signature  of  the  bankrupt's  cer-  aforesaid,  that  tiiere  ihaU  not  be 
tificate;  and  where  any  commia»  paid  or  allowed  by  the  aBeditoi% 
uon  shall  be  executed  in  the  or  out  of  the  estate  of  the  bankp 
country,  every  commissioner,  be-  nipt,  any  monies  whatsoefcr  finr 
ing  a  barrister  at  law,  shall  receive  expences  in  eating  or  diinlang  of 
a  further  fee  of  twenty  shillings  thecommisdoDert,orofaiiyoCher 
for  each  meeting;  and  in  case  persons  at  the  timet  of  the  meeU 
the  usual  place  of  reudence  of  ing  of  the  said  ecMnmitaoiien^  or 
such  commisuoner,  being  a  bar-  any  of  the  creditors;  and  if  a^y 
rister,  is  distant  seven  miles  or  commissioner  or  oommissionen, 
upwards  from  the  place  where  in  any  commissioii,  shall  order  any 
such  meetings  are  holden,  and  such  expence  to  be  mad^  or  eat 
he  shall  travel  such  distance  to  or  drink  at  any  lueh  nieefiiig  at 
any  such  meeting,  he  may  receive  the  chaige  of  the  crediton,or  out 
a  further  sum  of  twenty  shillings  of  the  estate  of  such  bankrupt,  or 
for  every  such  meeting;  and  every  recdve  or  take  above  the  sum  of 
commissioner  who  shall  recdve  twenty  shillings  each  commis- 
from  the  creditors,  or  out  of  the  sioner  for  each  respective  meet- 
estate  of  the  bankrupt,  any  further  ing,  every  mch  eommiBsioner,  to 
sum  than  as  aforesaid,or  who  shall  oflending,  shall  he  iHwhinl  for 
eat  or  drink  at  the  chaige  of  the  ever  to  act  as  a  oommissioDer  in 
creditors  or  out  of  the  estate  of  such  or  any  other  commission 
the  bankrupt,  or  order  any  such  founded  on  this  act,  or  any  of 
expence  to  be  made,  shall  be  dis-  the  statutes  made  concerning 
abled  for  ever  from  acting  in  such  bankrupts." 
or  any  other  commission." 


^ 
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parliament  in  die  year  1718.  (a)     By  this  statute  a  com-        1829. 
missioner  who  receives  more  than  his  statutable  fee  is         ^"^^ 

disabled  from  acting  in  the  commission.  Kiuy/ 

In  the  matter 
In  the  year  1740   Lord  Hardwickej  for  a  similar     p     ^^ 
offence,  ordered  the  commission  to  be  renewed  to  other 
commissioners.    Ex  parte  HaUiday^  7  Vin.  77.  (6) 

(a)  Commons  Journals^  1718.  {h)  It  ought  to  have  been 
**  On  11th  March  1718,  when  a  ex  parte  Mortimer  re  HMway. 
bill  was  pending  m  parliament  Order  Book,  vol.  16,  page  56. 
for  preventing  frauds  committed  Mortimer  and  others  petition, 
by  bankrupts,  a  petidon  of  divers  The  order,  after  stating  the 
merchants  and  traders  in  and  statute,  proceeds  thus :  **  It  ap- 
abont  the  city  of  London  was  pearing  that  the  assignee  has 
presented  to  the  House  of  Com-  brought  before  the  Master  an 
morn,  and  read;  setting  forth,  account  of  payments,  in  which 
'  that  through  the  excesnve  is  charged  to  be  paid  to  the  corn- 
charges  of  commissioners  of  missioners,  for  fees  of  their  seve- 
bankrupts  and  proceedings  there-  ral  sittings  on  the  said  commis- 
npon,  in  most  cases  of  bank-  sion,  178/.  St.,  and  toToAn  iiH^, 
ropt^,  the  estate  and  eflects  of  the  landlord  of  the  inn  where 
bankruptcy  are  swallowed  up,  the  sfud  commissioners  met,  the 
and  the  creditors  become  losers,  sum  of  106/.  7«.  5d^  which  the 
most  commonly  very  consider-  assignees  had,  by  their  examina- 
ably ;  that  the  commissioners  tion,  admitted  to  have  been  paid 
nominated  in  these  commissions,  to  the  said  King  for  the  commis- 
being  commonly  attomies  and  sioners'  expences  in  eating  and 
persons  of  an  inferior  quality  to  drinking  at  their  sittings,  in  ex- 
those  in  commissions  of  the  ecudon  of  the  said  commission ; 
peace,  and  under  no  obligation  that  the  said  commissioners  had 
of  an  oath  for  the  true  and  received  much  more  than  twenty 
fiuthful  discharge  of  thdr  trusts,  shillings  a  day  for  each  meeting, 
are  apt  to  be  very  partial  and  and  especially  the  said  WUMam 
dilatory  in  their  proceedings,  out  Colman  and  WHUam  How  did  in- 
of  nnister  ends  of  gain  to  them-  sist  upon  and  had  two  guineas 
selves,  to  the  prejudice  of  both  a  day,  and  the  said  Hughes  and 
creditor  and  debtor;  and  praying  WiMam  a  guinea  a  day  each 
that  the  commisdoners  may  be  for  every  day  they  sat  in  execu- 
obliged  to  take  an  oath  for  that  tion  of  the  said  commisnon,  be- 
purpose.'"  sides  their  expences  discharged; 
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1829.  The  law  thus  limiting  the  amount  of  the  fee  to  sudi 

*— -        a  small  sum  bsIL^  has  been  attended  with  some  evil,  both 
KiBBY.       ^^  London  and   Countiy  commissions;   as,  from  the 

In  the  matter  small  remuneration   of    li,    it   has    been    considered 

of 
PoTTiNGER.    reasonable  that  the  time  of  each  meeting  should  be 

limited  to  two  hours ;  and  although  in  extensive  com- 
missions longer  meetings  are  frequently  necessary,  the 
commissioners  have  been  obliged  to  continue  their 
sitting,  without  any  additional  remuneration  or  to  ad- 
journ, to  the  inconvenience  of  all  the  parties,  to  a  future 
day ;  as  from  the  fear  that  adjournments  to  a  different 
hour  of  the  same  day  might,  without  sufficient  reason, 
become  habitual,  and  a  bonus  for  delay,  they  were  pro- 
hibited both  by  Lord  Sosslyn  and  Lord  EUbm.  To 
alter  this   law   a    clause   was   inserted  in    5  Geo.  4. 


Previous  pro- 
oeedings  valid. 


that  the  petitioners  were  advised 
the   sfud  conunisrionerB   taking 
more  than    twenty  shillings   a 
piece  for  each  respective  meet- 
ing, or  eating  or  drinking  at  the 
chaige  of  the  creditors,  or  out  of 
the  estate  of  the  bankrupt,  dis- 
ables them  not  only  from  doing 
any  further  act  as  commissioners 
in  the  execution  of  the  said  com- 
mission, but  that  all  acts  already 
done  by  them  unce  they  first  re- 
ceived more  than  twenty  shillings 
each  for  a  meeting,  or  eat  or 
drank  at  the  charge  of  the  cre- 
ditors, or  out  of  the  bankrupt's 
estate,  are  null  and  yoid,  and  of 
which  any  debtor  to  the  estate, 
if  sued,   may    take   advantage. 
Therefore  the  petitioners  prayed 
that  the  commistion   of  bank- 
ruptcy awarded  against  the  said 

13 


bankrupt  might  be  superseded. 
I  do  declare,  that  W^  C^  W.  J7., 
and  S.  H^  named  in  the  sud 
commission,  appearing,  from  the 
facts  laid  before  me,  not  to  be 
capable,  by  virtue  of  the  said  act 
of  the  fifth  year  of  the  reign  of 
his  present  Majesty  King  Geoige 
the  Second,  to  act  any  longer  as 
commissioners  in  the  execution 
of  the  said  commission,  no  fur- 
ther proceedings  ought  to  be  had 
thereupon.    And  I  do  therefore 
order,  that  all  further  proceedings 
on  the  present  commission   be 
absolutely  stayed,  and  that  the 
petitioners  be  at  liberfy  to  a|^ly 
to  me  by  petition  to  have  the 
said   commission    renewed,    di- 
rected  to   such    new    commis- 
sioners to  be  named  therein  as 
I  shall  think  fit." 


CASES  IN  BANKRUPTCY,  40d 

c  98  (a),  to  allow  double  meetiiigs  on  the  same  day;        1829, 
but  it  was  not  permitted  to  continue  in  the  statute. 

*  Ex  parte 

KlBBY. 

Such  being  the  rule  of  the  Court,  founded  ratheir  upon  ^°  thc^raatter 
the  Chancellor's  direction  than  statutable  enactment,  Pottinges. 
the  Courts  when  the  rule  has  been  violated,  has  r^u- 
lated  its  judgments  according  to  the  motive  by  which 
the  commissioners  were  influenced  in  their  conduct.  If 
it  originated  in  mistake,  the  Court  has  contented  itself 
with  ordering  the  fees  to  be  returned.  Ex  parte  Brockr 
back,  (b)     If  it  could  not  be  ascribed  to  mistake,  the 


(a)  Sect.  S5.  ''  That  no  post-  that  the  bill  might  be  referred  for 

ponement  or  continuance  of  any  taxation  to  the  master^  which 

public  or  private  meedog  to  an«  had  been  ordered ;  that  by  tKe 

other  hour  of  the   same  day,  report  of  the  Master,  bearing 

where  the  parties  are  ready  to  date  the  sixth  day  of  December, 

proceed,  shall  entitle  the  com-  the  Master  had  certified  that  the 

missioner  to    any  further  fees,  bill,  amounting  to  the  sum  of 

unless  such  meeting  shall  have  SJl/.  16«.  lo</.,  he  had  taxed  at 

been  sitting  for  the  space  of  two  the  stun  of  161/.;  and  therefore 

hours  at  the  least."  praying,  that  the  said  report  might 

{h)  Order  Book,  160,  p.  793,  be  confirmed;  that  Messrs.  Afoy- 
and  165,  p.  307.  In  re  Wiiham^  Aruralso  had  presented  a  petition, 
CKcirAre,  15th  August  1882.  "The  stating  (tntero/iMi)  that  the  Master 
assignees  petitioned,  stating  that  had  only  deducted  the  sum  of  83/. 
certain  charges  in  the  said  peti-  from  one  of  the  bills  of  costs  of 
tion  mentioned  for  fees  paid  for  184/.,  and  the  said  sum,  so  taxed 
adjournment  on  the  same  day  ofl^  consisted  principally  of  fees 
that  a  former  meeting  took  place,  paid  by  the  petitioners  to  the 
and  for  different  meetings  on  the  said  commissioners;  prajing  that 
tame  day,  and  also  certain  charges  the  sud  certificate  might  not  be 
in  the  said  petition  mentioned  confirmed,  but  that  the  peti- 
for  drawing  and  copying  certain  doners  might  be  at  liberty  to  ex- 
warrants  of  commitment,  and  for  cept  thereto.  Now,  upon  hearing 
signing  the  same,  and  also  the  the  said  petitions  read,  I  do  order, 
commissioners'  and  solicitors'  fees  that  the  said  report  of  Mr.  Courte- 
therein,wereimproper,and  ought  ne^  be  and  the  same  is  hereby 
not  to  be  allowed,  and  praying  confirmed." 
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1829.       commission  hias  been  renewed,  in  re  Chmam,  1829.  (a) 

Such  has  been  the  law  and  the  practice  as  determined  by 

Ejt  parte 
KiRBY. 

^£  (a)  Order  Book,  159,  p.  995.  and  ordered  my  lecretarf  to  lay 
PoTTiNOBa.  A  petition  bad  been  praiented  by  before  me  the  ordiy  of  the  laid 
CMirf^toHiperaedea  country  com-  Lord  Harduidie.  On  that  ocoK 
mi90ion,and  to  issue  another  com-  sion  I  intimated  that  tbe  com- 
mission to  London  commissioners,  mission  was  to  be  issued,  directed 
stating  tbat  the  commissioners  to  other  commissioners ;  and,  by 
were  not  proper  persons,  and  that  the  minutes  of  an  order  taken  by 
there  was  not  «  good  petidoaing  my  secretary,  it  appeared  I  bad 
creditor's  debt);  but  this  peti-  ordered,  not  that  a  renewed  cora- 
tion  did  not  contiun  any  charges  mission  should  be  issued  as  be- 
against  the  commbsioners  of  mis-  fore  mentioned,  but  that  the  said 
conduct  respecting  fees.  It  seems,  commission  should  be  supersed- 
however,  to  have  been  mentioned  ed,  and  that  another  oommissioQ 
during  the  argument.  The  order  should  be  issued^  directed  to 
in  book  159,  p.  995,  proceeds  London  commisrionen,  thereiqr 
thus:— The  said  petition  came  vacating  and  making  roid  tbe 
on  to  be  heard  before  me  a  short  whole  of  the  proceedingi  under 
time  ago ;  and  it  being  stated  to  the  said  former  commission;  that 
me,  amongst  other  things,  that  the  pedtioners  submitted  to  me, 
the  commissioners  had  taken  that  the  petitioning  eredifeon 
greater  fees  than  allowed  by  the  under  the  said  oommiisioa  and 
act  of  5th  of  Geoige  9.,  I  post-  the  petitioners  hare  not  nusoon- 
poned  giying  judgment  on  the  ducted  themsdyes,  so  as  to  aflbrd 
smd  petition,  in  order  that  the  ground  for  superseding  the  said 
said  commisnoners  might,  if  pos«  commission ;  that  all  the  .usual 
nble,  explain  their  conduct  to  meetings  haTO  been  held  under 
my  satis&ction;  that  the  said  the  said  commission,  and  the  said 
petition  again  came  on  before  me,  bankrupt'has  paased  hbeiamina* 
and  my  attention  being  called  to  tion  under  the  aame ;  that  my 
a  case  ex  parte  HalUdajf,  deter-  baring  intimated  that  the  order 
mined  by  Lord  Hardwicke,  in  of  the  said  Lord  Hardwiekeg  ia 
which,  under  drcumstanoes  in  the  said  matter  of  HatSda^,  fur- 
some  degree  similar  to  those  nished  a  precedent  applicable  to 
then  before  me^  the  said  Lord  the  present  case,  the  petitioners 
JSardwicke  removed  the  commis.  b^ged  leave  to  represent  to  me, 
noners,  and  directed  a  new  com-  that  in  that  case  the  original 
mission  to  other  commissioners,  commission  was  not  superseded, 
I  agsun  postponed  my  judgment,  but  suffered  to  stand  and  reoudn; 
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Lord  Hardwichej  Lord  Basslyn,  and  Lord  Eldan;  and        1829. 
so  inflexible  has  the  rule  been  considered,  that  it  was       ^ 

jEx  parte 

•  KiRfiV. 

tbat  in  the  present  case  the  peti-  the  commissioners  who  acted  and  ^^ 

tioners  baye  acted  under  the  said  carried  the  said  commission  into     Pottikgeb- 

commission  in  only  a  yery  trifling  effect  are  known  to   the  peti- 

degree,  and  haye  not  paid  or  be-  tioners  as  men  .of  honour  and 

come  responsible  for  any  tayem  intc^ty;  that  they  acted  with 

expences  of  meeting  under  the  great  diligence  and  labour,  fre- 

said  commission,  nor  have  they  quently  sitting  from  ten  o'clock 

paid  thefees  to  the  commissioners  in  the -morning  until  five  or  six 

acting  under  the  said  commission,  and  sometimes  later  in  the  eyen- 

as  diai^ged  by  them;    and  the  ing;  that  they  with  great  solid- 

petitioners  therefore  bagged  to  tude  inyestigated  eyery  account 

submit,  that  it  would  be  a  great  brought  before  them  for  proof, 

hardship  upon  them  to  be  made  before  the  same  was  permitted  to 

to  suffer  for  the  misconduct  of  the  be  proyed,  when  any  doubt  was 

said  conunissioners,  oyer  whom  expressed,  and  by  their  great  care 

they  had  no  controul;  and  there-  ascertained  the  amount  of  each 

fixe  praying,  that  the  minutes  of  debt  as  correctly  as  possible,  and 

my  said  order  might  be  altered,  giye  uniyersal  satisfaction,   not 

by  directing  a  renewed  commis.  only  to  the  petitioners,  but  to 

sion.     And  whereas  also  John  the  friends  of  the  said  Richard 

Luke  and  thirteen  other  credi-  Ojmam  then  present   (amongst 

tors  of  the  said  Richard  Oxnam^  whom  was  the  said  John  Oddy)^ 

all  residing  in  and  near  the  town  who  were  frequently  heard  to 

of  Penzance,  in  the  county  of  express  themselyes  to  this  effect ; 

Cornwall,  did,  on  the,  &c.  prefer  that  the  commissioners  acted  to-' 

their  petition  to  me,  shewing,  wards  the  creditors  of  the  said 

that  a  petition  haying  been  pre-  bankrupt,  and  his  friends  attend- 

sented  to  me  by  John  Oddy^  &c.,  ing  on  his  behalf,  with  eyery  at- 

the  petitioners  therefore,  four-  tention  and  indulgence,  and  more 

tean  in  number,  and  creditors  of  particularly  in  the  choice  of  as- 

the  said  Richard  Oxnam  to  the  signees  to  the  bankrupt!s  estate, 

amount  of  10,660/,  4i.  Scf.,  begged  which,  at  the  suggestion  of  the 

leaye  to  submit  to  me,  that  all  friends  of  the  said  bankrupt,  and 

the  usual  meetings  baye   been  more  particularly  of  the  saidJbAii 

duly  held  under  the  said  com-  Oddy^  did  not  take  place  on  the 

mission  of  bankrupt,  and  that  ilth  day  of  December,  the  day 

the  bankrupt  has  passed  his  ex-  first  appointed  in  the  London 

amination  under  the  same ;  that  Gazette,  but  was,  with  the  con- 

Vol.  I.  F  F 
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1829.       noticed  by  Lord  Eldon  in  re  Oxnetmy  although  not  inen^ 

"~"~        tioned  in  the  petition,  and  although  it  appeared  by  a 

KiRBY.       counter  petition  of  a  numerous  body  of  creditors,  that 

In  the  matter  ^jj^  commissioners  had  acted  with  the  greatest  industry 

POTTINGSB.       — ■ 

currence  of  the  present  peti*  sonal  attendance  to  expkia  the 
tionen,  adjourned  to  the  29th  same,  which,  should  the  present 
day  of  the  present  month,  that  commission  be  superseded  and 
all  might  have  an  equal  and  fair  another  commission  issued, 
chance  in  such  choice;  that  the  would  be  attended,  from  the 
petitioners  haTe  been  informed,  great  distance  at  which  the  peti- 
that,  at  my  late  sittings,  the  said  tioners  live,  with  further  trouble, 
petition  of  the  said  John  Oddy  and  a  very  heavy  ezpenoe,  or 
and  others  came  on  to  be  heard,  oblige  the  petitioners,  or  many 
when  it  was  stated  by  me,  that  the  of  them,  to  forego  such  proof, 
commissioners  had  taken  greater  and  lose  all  benefit  from  the  said 
fees  than  allowed  by  the  5th  of  Richard  Oxnam^B  estate,  rather 
George  2.,  and  that  my  atten-  than  incur  a  certain  expence  in 
don  was  called  to  a  case,  cs  part^  the  proof  where  the  estate  is  so 
HaOidai^f  before  Lord  Hardwicke^  small,  and  under  even  which  now 
in  some  degree  similar,  and  that  the  petitioners  can  hope  but  for 
I  had  directed  my  secretary  to  a  very  small  if  any  dividend; 
lay  the  said  case  before  me,  and  that  the  petitioners  respectively 
that  I  had  intimated,  that  the  begged  leave  to  submit  to  me^ 
order  of  Lord  Hofdwicke^  in  the  Uiat  if  the  commissioners  have  in 
said  matter  of  HaUiday^  furnished  any  manner  misconducted  them- 
a  precedent  applicable  to  the  pre-  selves,  it  would  be  hard  diat  the 
sent  case,  the  petitioners  begged  petitioners  dM>uld  wSkt  for  such 
leave  to  rqiresent  to  me,  that  in  Oieir  misconduct,  as  the  petition- 
that  case  they  are  advised  the  ers  had  no  controul  over  the  said 
original  commission  was  not  su-  commissioners,  or  have  they  or 
perseded,  but  suffered  to  stand  any  of  them  paid  or  become  an- 
and  remain ;  that  under  the  pre-  swerable  to  the  said  oomm]ssi&n- 
sent  commission  the  petitioners  ers  for  thdr  fees,  as  charged  by 
have  proved  thdr  debts  at  much  them,  or  their  tavern  expences^ 
trouble  and  some  ex|)ence ;  that  or  either  of  them.  Now,  &c., 
the  debts  of  some  of  the  peti-  I  do  order,  that  the  commission 
tioners  are  of  such  a  nature  that  awarded  and  issued  agdnst  the 
they  cannot  be  proved  satisfao-  said  Richard  Oxnam  be  super- 
torily  to  tbe  minds  of  any  set  of  seded,  and,  &c. 
commissioners  without  their  per- 
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and  caution,  and  had  sometimes  sat  from  ten  in  the        1829. 
morning  till  five  in  the  evening.  ^x  parte 

KiRJBY. 

In  the  matter 
This  inconvenience  attendant  upon  the  law  operates  of 

both  in  London  and  in  Country  commissions,  although  P<>"^n^^*- 
in  London  it  is  less  perceptible,  fix)m  more  than  one 
commi^on  being  appointed  for  the  same  time.  In 
country  commissions  the  mischief  was,  however,  much 
greater;  for,  in  consequence  of  the  small  fees,  and  no 
allowance  being  legal  for  travelling  expences,  {ex  parte 
Harbin,  1  Bose,  58;  ex  parte  Griffiths,  2  Base,  342,) 
there  was  difficult  in  procuring  the  attendance  of  bar- 
risters; or  in  preventing,  if  they  did  attend,  their  obtain- 
ing indirectly  what  the  law  did  not  directly  sanction. 
To  remedy  these  evils  the  present  statute  enacted,  that 
a  barrister  should,  in  all  cases,  receive  an  additional  fee, 
and,  when  he  travelled,  that  he  should  be  entitled  to 
travelling  expences. 

The  question  now  is,  whether  country  commis- 
sioners are  to  be  allowed  to  make  meetings,  and  to 
receive  fees  for  travelling  expences  when  they  do  not 
travel  ? 

Mr.  Base  and  Mr.  Campbell  for  the  respondents :  — 

There  are  no  better  rules  for  construing  the  act  of 
parliament  than  what  are  to  be  collected  from  the 
general  and  cotemporaneous  usage  of  those  who  are  en- 
trusted with  the  administration  of  the  bankrupt  law.  In 
the  country,  it  has  been  usual  to  receive  such  fees  as  were 
paid  in  this  case,  and  it  cannot  alter  the  right  that  a 
different  practice  prevails  before  commissioners  in  Lon- 
don. In  London,  only  one  hour  is  allowed  for  a  public 
meeting ;  in  the  country,  two  hours  are  allowed ;  and  in 
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1829.        this  particular  case  the  commissioners  sat,  bond  Jlde,  six 
""■^        hours,  which  were  divided  into  three  distinct  meetings. 
KiRBY.        Could  it  make  any  substantial  diflFerence,  whether  they 
In  the  matter  j^g] j  these  three  meetings  on  the  same  day,  or  on  three 
PoTTiNOEB.    distinct  days  ?  Then  as  to  the  travelling  fees,  the  words  of 
the  statute  are :  ^^  and  in  case  the  usual  place  of  residence 
of  such  commissioner,  being  a  barrister,  is  distant  seven 
miles  or  upwards  from  the  place  where  such  meetings  are 
holden,  and  he  shall  travel  such  distance  to  any  such  meet- 
ing, he  may  receive  a  further  sum  of  twenty  shillings  for 
every  such  meeting."     Here  the  barrister  who  received 
fees  for  his  travelling  expences,  had  a  house  in  London, 
and  was  in  the  habit  of  practising  in  London.  Although 
Brighton,  therefore,  might  be  his  occasional,  London 
was  "  his  usual  place  of  residence,"  and  he  was  entitled 
to  a  fee  of  20«.  for  ^*  every  meeting." 

The  Lord  Chancellor  :  — 

Without  entering  into  any  question  respecting  the 
right  to  the  first  travelling  fee,  I  am  of  opinion  that  the 
second,  at  least,  was  improperly  received,  and  that  the 
adjourned  meetings,  on  the  7th  of  March,  must  be  con- 
sidered, not  as  distinct  meetings,  but  as  forming  togetlier 
a  continuing  meeting.  The  mere  entry  of  an  adjourn- 
ment on  the  proceedings,  cannot  be  permitted  to  con- 
stitute a  different  meeting.  It  appears,  certainly,  from 
the  affidavits,  that  it  had  been  usual  at  Brighton  to  act 
as  these  commissioners  did ;  and  I  am  willing  to  believe 
that  their  conduct  arose,  in  some  degree,  from  error  in 
judgment,  llie  words  of  the  statute,  however,  are  clear 
and  imperative.  Afler  specifying  the  fees  to  be  taken, 
it  is  enacted  that  ^^  every  commissioner  who  shall  receive 
from  the  creditors,  or  out  of  the  estate  of  the  bankrupt, 
any  further  sum  than  as  aforesaid,  shall  be  disabled  for 
ever  from  acting  in  such  or  any  other  commission."     I 
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find  myself,  therefore,  compelled  to  order  that  these  1829. 

gentlemen  be  prevented  from  acting  further  as  commiss-  jg^       ^^ 

sioners  of  bankrupt.  ^    Kirby. 

^  In  the  matt^ 

The  Lord  Chancellor  afterwards  directed  that  the  Pottinqee. 
C(»nmission    should  be   renewed   to   Ix)ndon   commis- 
sioners,  and  that  the  respondents  should  pay  the  costs 
of  the  application,  (a) 


Ex  parte  TINDALL  and  another. — In  the  matter  of       V.  C. 

GIBBINS,  SMITH,  and  GOODE.  ^L^^*  Jq^' 

June  lo, 

1  HE  petition  stated,  that  by  a  deed  of  settlement,  made        lo^9. 
on  the  marriage  of  the  bankrupt  Smith,  he  covenanted  ri^esettlement, 
with  the  petitioners,  as  trustees,  in  consideration  of  the  covenanted  with 

*  '  '  ^      the  petitioners, 

marriage  and  a  portion,  to  pay  an  annual  sum  of  80/.  in  as  trustees,  to 
trust  for  himself  for  life,  then  to  his  wife  for  life,  and  ^m^of  so/,  for 
after  her  death  to  any  issue  of  the  marriage;  and  that  ^hl^o  Ws  wYc 
his  heirs,  executors,  or  administrators  should,   within  for  life,  and 
twelve  calendar  months  after  his  death,  pay  to  the  to  any  issue  of 
petitioners  the  sum  of  4,000i  '  l^d^tohb ' 

heirs»  executory 

This  was  a  petition  to  prove  the  value  of  the  said  sum  o'  administra^ 

,  tors  should* 

of  4,000/.,  as  a  contingent  debt  against  the  separate  within  twelve 
estate  of  Sinft*.  ^t'^ 

pay  to  the  peti- 

Mr.  Montagu  and  Mr.  Spurrier  for  petition :  —  ofVooot^on^ 

various  trusts. 

The  words  of  the  6  Geo.  4.  c.  16.  sect.  56.,  are:  ^<  If  &  became  bank- 
any  bankrupt  shall,  before  the  issuing  of  the  commis-  ^j  [^^  ^^^ 
sion,  have  contracted  any  debt,  payable  upon  a  contin-  ^'^^'LTT* 

------^---..— ._^_.i__^...»«..^_._i.-i..  the  value  of 

/  X  a        •«     .  .  ,^  ,  ,         4,000^.,  as  a 

{a)  See  Bowies  v.  Perrtngf  5  Moore,  294.  as  to  the  propnety  contingent  debt, 

of  holding  a  meeting  for  di£ferent  purposes  on  the  same  day.  against  the 

(6)  P»rf,  page 422.  TTl^)'*^ 
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1829.       gency  which   shall    not    have    happened    before    the 

issmnir  of  such  commission,  the  person  with  whom  such 

f..n^     debt  L  been  contracted  nu.y,The  think  fit,  apply 

and  another    ^    ^^    commissioners    to    set    a    value    upon    such 
In  the  matter  '^ 

of  debt,  and  the  commissioners  are  hereby  required  to 

and^^o^ers.  ^s^^^^n  ^^  value  thereof,  and  to  admit  sudi  person  to 
prove  the  amount  so  ascertained,  and  to  receive  divi- 
dends thereon."  This  is  a  remedial  enactment^  and 
must  be  so  construed  as  to  suppress  the  evil  and  advance 
the  remedy.  The  evils  which  existed  previously  to  this 
enactment  have  been  repeatedly  stated  by  different 
judges,  and  from  an  early  time.  Ex  parte  Groame 
(1744),  lAtk.U5  (a);  ex  parte  Barker,  9  Vea.  110; 
ex  parte  Caswellj  2  P.  Wms.  497;  and  ex  parte 
Michelle  I  Atk.  120.  The  evils  were,  1st,  that  the 
creditor  was  deprived  of  his  dividend;  and  2dly,  the 
bankrupt  continued  liable  to  pay  the  debts,  although 
deprived  of  all  his  property,  a  hardship  which  is  parti- 
cularly noticed  by  Mr.  Justice  Yaitee  in  Mayor  v.  Stewardt 
4  Burr.  244S. 

The  inconvenience  and  injustice  which  resulted  from 
this  state  of  the  law,  and  the  opinions  expressed  by 
different  judges,  were  known  to  the  legislature  when  this 
remedial  enactment  was  passed,  and  with  this  knowledge, 
the  most  general  words  have  been  selected,  for  the 
express  and  obvious  purpose  of  supplying  an  eGfective 
remedy.  There  is  no  reason,  therefore,  for  supposing 
that  the  words  of  the  clause,  which  are  sufficiently  o(Hn- 
prehensive  to  include  the  present  case,  do  not  extend 
to  it.  (6) 

(a)  See  ante,  page  301 .  should  not  be  undentood  in  their 

(6)  *•  The  statute  uses  general  generality."    Per  Le  JBSfaur,  J., 

wordsy  without  any  restriction,  JRcad  v.  Sowerdy,  3  Af.  f  51 81. 

and  I  sec  no  reason  why  they 
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Mr.  Suffden  and  Mr.  Bo^e  for  the  assignees : —  1829. 

The  objections  to  the  proof  are,  1st,  that  the  demand      jex  parte 

in  this  case  is  not  a  debt  contracted :  and  2dly,  that  it  is       Tindall 

^  and  another. 

not  a  contingent  debt  within  the  meaning  of  the  act.        In  the  matter 

of 

GiBBINS 

As  to  the  first  point  there  is  not  any  debt  contracted*  «»d  others. 
The  words  of  the  56tli  sect  are :  ^<  If  any  bankrupt  shall, 
before  the  issuing  of  the  commission,  have  contracted 
any  debt  (a)  payable  upon  a  contingency :"  but  this  is 
not  a  debt  contracted  on  a  contingency :  it  is  as  yet 
contingent  whether  this  will  ever  be  a  debt;  and  it  is 
probable  that  it  never  will  be,  because  the  marriage 
took  place  twenty  years  ago.  There  is  no  is3ue  of  the 
marriage  in  exist^ice ;  and  if  the  husband  survive  the 
wife,  the  obligation  will  altogether  cease.  There  is  at 
present,  therefore,  a  mere  covenant,  in  respect  of  which, 
under  some  circumstances,  a  debt  may  hereafter  accrue. 
Suppose  the  vendor  of  an  estate  covenants  with  the 
vendee  that  he  will  return  the  amount  of  the  purchase 
money  if  the  vendee  should  be  at  any  time  evicted, 
can  the  vendee  require,  under  a  commission  against  the 
vendor,  that  the  chances  of  eviction  shall  be  calculated 
by  the  commissioners,  and  that  he  shall  be  permitted  to 
prove?  The  statute  only  applies  to  cases  where  a 
sum  is  certainly  due  vX  some  time,  although  at  an 
uncertmn  time. 

2dly.  This  is  not  a  contingent  debt  within  the  meaning 
of  the  statute.  The  contingencies  contemplated  by  the 
legislature  are  such  as  the  commissioners  may  value,  and 

(a)  The  words  in  the  47th  tracted  any  debt  or  demand^"  &c. 
section  are :  ^  That  every  person  The  word  demand  Is  omitted  in 
with  whom  any  bankrupt  shall    the  56th  section.  * 

have  really  and  bond  fide  con- 
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1829.        where  the  creditor  will  become  instantly  entitled  ta  his 

dividend.     In  contingencies  dependent  upon  time,  there 

TiNDALL       inay>  it  is  true,  be  such  a  rebate  as  to  enable  the  com- 

and  another,    missioners  to  ascertain  the  value ;  but  it  can  hardly  be 
In  the  matter  .    . 

of  supposed  that  the  legislature  intended  the  commissioners 

and'oUiOT.  ^^  ascertain  the  value  of  a  contingency  which  may  never 
happen,  and  which  must  depend  upon  an  intricate  cal- 
culation of  chances.  Had  any  necessity  for  such  a 
calculation  been  contemplated  by  the  legislature,  it  is 
scarcely  possible  to  suppose  that  some  special  providon 
would  not  have  been  made,  as  in  the  54th  section,  re- 
lating to  the  valuation  of  annuities,  (a) 

That  the  words  of  the  clause  should  not  be  extended 
to  such  contingencies,   is  fiirther  apparent  fiom  the 
direction  in  the  act,  that  upon  the  proof  being  admitted 
the  creditor  shall  be  entitled  to  his  dividend.     Thb 
immediate  payment  of  a  dividend  marks  the  species  of 
contingency,  unless  it  can  be  supposed  to  have  been  the 
intention  of  the  legislature  that  a  dividend  should  be  paid 
under  the  bankruptcy,  although  none  would  have  been 
payable  had  the  contracting  party  remained  solvent.     If 
it  had  been  intended  that  such  contingencies  should  be 
included,  a  claim  would  have  been  ordered  to  have  been 
entered,  until  it  was  ascertained  whether  any  dividend 
would  become  due,  as  the  legislature  has  ordered  in  the 


(a)  The  words  of  the  54th  value  the  commiiiioDen  shall 
section  are :  '*  Any  annuity  ere-  ascertain,  regard  being  had  to 
ditor  of  any  bankrupt,  by  what-  the  original  price  given  for  the 
ever  assurance  the  same  be  said  annuity,  deducting  there- 
secured,  and  whether  there  were  from  such  diminution  in  the 
or  not  any  arrears  of  such  an-  value  thereof  as  shall  have  been 
nuity  due  at  the  bankruptcy,  caused  by  the  lapse  of  time  since 
shall  be  entitled  to  prove  for  the  the  grant  thereof  to  the  date  of 
value  of  such    annuity,  which  the  commistton." 
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53d  clause  relating  to  bottomry  and  respondentia  debts.        1829. 

The  words  there  used  are :  "  The  obligee  in  any  bottomry         

or  respondentia  bond,  and  the  assured  in  any  policy  of      Tindall 
insurance  made  upon  good  and  valuable  consideration.  In  the^MUer 
shall  be  admitted  to  claim,  and,  after  the  loss  or  oontin-  of 

gency  shall  have  happened,  to  prove  his  debt  or  demand    gQ^  others, 
in  re^)ect  thereof,  and  receive  dividends  witli  the  other 
creditors  as  if  such  loss  or  contingency  had  happened 
before  the  issuing  the  commission  against  such  obligor 
or  insurer.** 


Mr.  Montagu  in  reply :  — 

The  words  ^<  contracting  a  debt,*'  considered  by  them- 
selves,  might  imply  that  the  engagement  must  be  of 
such  a  nature  as  to  enable  the  creditor  to  maintain  an 
action  before  the  bankruptcy;  but  the  words  imme- 
diately following  are,  ^<  payable  upon  a  contingency 
which  shall  not  have  happened  before  the  issuing  of  the 
commission  ;**  from  which  it  is  dear  that  the  cases  within 
this  clause  are  cases  in  which  no  action  was  maintainable 
before  the  commission,  but  where,  if  the  engagement 
had  been  absolute,  an  action  might  have  been  sustained. 
That  it  was  the  intention  of  the  l^islature  that  the  act 
should  not  be  limited  merely  to  contingencies  depending 
upon  time,  appears  from  the  nature  of  the  evil  previous 
to  the  enactment,  and  from  the  general  words  used  in 
the  statute.  The  nature  of  the  evil  was  far  more  exten- 
sive and  important  with  respect  to  contingencies  which 
might  never  happen,  than  to  mere  temporary  contin- 
gencies, as  in  the  case  of  guarantees,  and  cases  dependent 
upon  survivorship. 

In  ex  parte  Barker^  9  Ves.  110,  Lord  Eldan  says: 
^^  This  is  a  debt  payable  at  an  uncertain  time.'*    ^^  Upon 
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1829.       the  authorities,  it  is  true,  no  case  has  decided  that  such 
a  debt  as  this  shall  not  be  proved ;  for  in  all  the  cases 
TiNDALL      there  has  been  another  contingency ;  for  instance,  a  wife 
and  another    surviving   her  husband :   sometimes  more  than  one ; 
of  always  some  condngenqr,  not  only  making  the  time 

and'otbm.  ^"icertain^  but  whether  the  debt  would  ever  be  payaUe.'* 
^  In  ex  parte  Groome  (a)  and  TiUfy  v.  Sparkes  {b),  died 
by  hord  Harduricke^  it  is  observable  that  there  was  a  con- 
tingency, not  only  as  to  the  time  when  the  debt  would 
be  payable,  but  whether  it  ever  would  be  payable.'' 

The  only  question,  therefore,  is,  whether  the  words 
used  are  sufficiently  general  to  e3Ltend  to  this  case.     K 
it  had  been  intended  that  the  danse  should  be  confined 
to  contingendes  depending  only  upon  time,  instead  d 
using  general   words,   particular  words,   limitii^  the 
operation  to  temporary  contingencies^  would  have  been 
selected,  such  as,  <<  shall  have  contracted  any  debt  pay- 
able  at  an  uncertain  time ;''  a  proviso  similar  to  that  in 
the  51st  section,  that  ^<  any  person  who  shall  have  given 
credit  to  the  bankrupt  upon  valuable  consideration,  for 
any  money  or  other  matter  or  thing  whatsoever,  which 
shall  not  have  become  payable  when  such  bankrupt  com- 
mitted an  act  of  bankruptcy,  and  whether  audi  credit 
shall  have  been  given  upon  any  bill,  bond,  note^  or 
other  negotiable  securi^  or  not,  shall  be  entitled  to 
prove  such  debt,  biU,  bond,  note^  or  other  aecority,  as 
if  the  same  was  payable  presently^  and  reodve  dividends 
equally  with  the  other  creditors,  deducting  only  ihereont 
a  rebate  of  interest  for  what  he  shall  so  receive^  at  the 
rate  of  five  per  cent.,  to  be  computed  fixim  the  deda- 
ration  of  a  dividend  to  the  time  such  ddit  would  have 
become  payable,  according  to  the  terms  upon  which  it 

(a)  1  Atk.  115.  (b)  2  Lord  i^<^»r.  I5i6. 
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was  contracted;''    and  to   the  provisions   relating  to        1829. 
annuities,  and  bottomiy  and  respondentia  bonds,  where, 
when  the  legislature  intended  that  the  provision  should      Tindall 
be  special,  there  is  a  special  enactment.     It  was  there-  i^^ije"^^^^ 
fore  intended,  as  it  is  expressed,  that  the  remedy  should  of 

be  general ;  and  the  ^  ougU  therefore,  to  be  con-    .  «--^ 
strued  in  the  general  sense  in  which  they  have  been 
used. 

As  to  the  difficulty  of  ascertwiing  the  value  —  courts 
of  justice  are  never  deterred  by  difficulties,  whether  real 
or  imaginary,  but  hear  evidence  and  decide.  And  as  to 
the  evil  of  paying  a  dividend,  although  it  may  in  some 
cases  be  injurious  to  the  bankrupt's  estate,  it  may  in 
some  be  beneficial,  by  the  payment  being  on  a  proof  to 
a  less  amount;  but  in  all  cases  the  Lord  Chancellor  may 
restrain  the  payment  of  the  dividend  until  the  event  is 
determined,  according  to  the  regulations  respecting  bot- 
tomry and  respondentia  bonds. 

The  Vice-Chancellor  :  — 

When  the  nature  of  the  evils  which  existed  previously 
to  the  enactment  in  question^  vidth  tiie  general  Words  (rf* 
the  statute  are  considered,  there  appears  to  me  to  be  no 
reasonable  doubt.  Adverting  to  the  terms  in  which  the 
intention  of  the  legislature  is  declared,  I  think  the 
Court  is  not  entitied  to  limit  the  operation  of  the  clause 
to  one  species  of  contingency,  and  to  exclude  all  others 
of  equal  or  of  greater  importance.  The  order  must  be 
made  as  prayed. 

Ordered  accordingly,  (a) 

(a)  After  this  case  was  printed.  Chancellor^  and  the  judgment 
a  petition  of  appeal  was  brought  of  the  Vic&Chancellor  reversed, 
on  to  be  heard  before  the  Lord    See  pott,  page  422. 
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L.  C.        Ex  parte   EAGLE  and  others.  —  In  the  matter  of 
LiNC.  Inn,  GIBBINS,  SMITH,  and  GOODE. 

s  br  his  mar-  ^^^  ^^  ^^  appeal  fix)m  the  decision  of  the  "N^ce- 
riage  settle-  Chancellor  in  ex  parte  TindaU  and  another,  in  the 
nanted  with  the  matter  of  GibbifiB  and  others,  reported  antej  page  415. 

petitioners,  as 
trustees,  to  pay 

an  annual  sum        Mr.  Knight  and  Mr.  BoUe  for  the  appellants: 

of  80/:  for  him-  ^^  ^  ^* 

J^Jife  ^^  The  deed  upon  which  the  question  arises  is  as  follows : 
liie,  and  after      a  By  Jecd  of  settlement,  dated  the  1st  day  of  Auinist 

her  death  to  any  "^  ,  ni*i  i-i 

issue  of  the  1815,  made  on  the  mamage  of  the  bankrupt,  the  said 
Z^tuhdJ^"*  W.W. Smith,  ^^EUzabeih Gray,  ihesaiAW.W.SmUk 
eiecutors,  or      covenanted  with  the  said  Thomas  TindaU  and  Bichard 

admmistratoi^y 

should,  within  Bird  OS  trustees,  in  consideration  of  such  intended  mar^ 
monthsaf^his  ^g^^  ^^^  ^^  l^SOOil  navy  5  per  cents,  paid  to  him  hj 
^!f**^P?y  ^     the  said  EKzabeth  Gray,  and  also  in  consideration  of  the 

the  petitioners  ^' 

the  sum  of  further  sum  of  1,000/.  paid  to  him  by  E.  O.  Gray,  the 
rious  trusts.       &ther  of  the  said  Elizabeth  Gray,  to  pay  an  annual  sum 

up^eidT*"  ^^  ®^'-  ^  *®  ^^  Thomas  TindaU  and  Bobert  Bird, 
that  the  ^oooL  tTustecs,  by  four  equal  quarterly  payments,  during  the 
of  valuation  by  Joint  lives  of  the  Said  W.  W.  Smith  and  his  wife,  the  said 
d^^^'that  -E/t«i6ctA  Gray,  for  her  sole  and  separate  use.  And 
the  trustees        further  Stating,  that  the  said  E.  O.  Gray  therdby  also 

wer^  therefore* 

not  enUUed  to  Covenanted  with  the  said  Thomas  TindaU  and  Bichard 
^seplmte'  £ir J,  that  in  case  the  said  marriage  should  take  eifect, 
ertateofs.        his  heirs,  executors,  or  administrators  shoukL  on  or 

within  the  .       . 

meaning  of  the  before  the  expiration  of  twelve  calendar  months  nea^^ 
^ 56^^  ^  ^^  ^^^  ^^  decease,  pay  unto  the  said  Thomas  TmdaU and 

Bichard  Bird  the  sum  of  4,000il ;  and  further  stating^  that 
in  consideration  of  such  covenant  of  the  said  E,  O.  Gray, 
the  said  W,  TV.  Smith  covenanted  that  his  heirs,  exe- 
cutors, or  administrators  should,  within  twelve  calendar 
montlis   after  his  decease,  pay  unto  the  said   Thomas 
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TinddU  and  Richard  Bird  the  sum  of  4,000/.;  and  it        1829. 
was  declared  by  such  deed  that  the  said  Thomas  Tin^      „ 

,  jB*  parte 

daU  and  Richard  Bird  should  stand  possessed  of  the  said        Eagle 

several  sums,  upon  trust,  during  the  life  of  the  said  ^^fu^^*'^; 

W.  W.  Smith,  to  pay  the  interest,  dividends,  and  annual  of 

income  of  the  said  trust  monies,  stocks,  funds,  and  secu->     and'othm. 

rities,  unto  the  said  fV,  W.  Smith  and  his  assigns,  and 

after  his  decease  to  the  said  Elizabeth  Gray,  for  her  own 

use  and  benefit,  and  after  the  decease  of  the  survivor  of 

them,  to  pay  and  transfer  the  said  trust  monies  and 

interest  unto  the  children  of  the  marriage,  in  manner  as 

therein  mentioned ;  and  in  the  event  of  failure  of  issue  of 

the  said  marriage,  to  transfer  the  said  trust  monies,  and 

the  interest,  dividends,  and  annual  produce  thereof,  unto 

the  survivor  of  them  the  said  W.  W.  Smith  and  his  wife, 

his  or  her  executors,  administrators,  and  assigns,  for  his 

and  their  own  proper  use  and  benefit.'' 

To  the  proof  upon  this  instrument  there  are  two 
objections: 

1st,  There  can  be  no  proof  by  virtue  of  the  56th  sec- 
tion of  the  last  bankrupt  act,  except  in  cases  where  the 
party  seeking  to  prove  has,  according  to  the  language  of 
the  act,  contracted  a  debt.  In  ex  parte  Grundy  (ante,  203) 
there  was  a  bond,  and  a  strict  legal  debt.  In  the  present 
case  no  debt  has  been  contracted.  Where  a  person 
covenants  to  pay  money  on  a  future  event,  and  the  event 
happens,  the  money  then  becomes  due  firom  the  cove- 
nanting party;  it  becomes  a  debt  fix>m  him,  and  an 
action  of  debt  may  be  maintained  against  him.  But  a 
covenant  that  another  person  shall  pay  money  is  a  mere 
collateral  engagement,  for  breach  of  which  no  action  of 
debt  can  ever  lie.  A  covenant  that  the  executors  of  the 
covenantor  shall,  after  his  decease,  pay  a  sum  of  money 
is,  in  effect,  a  mere  charge  on  the  assets  of  the  party 
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1829.       covenanting,  and  it  will  be  imposBible  to  hold  diat  such 

"■■— ~        a  covenant  is  within  the  statute,  without,  at  the  same 

Eagle       time,  holding,  that  a  general  chai^  on  such  assets  as  a 

and  others,    party  may  die  possessed  of,  will  constitute  a  debt  prove- 

of  able  under  the  commission.     The  effect  of  the  Vioe- 

ai^' odiiere.    Chancellor's  decision  will  be  to  make  the  certificate  a 

bar  to  a  demand,  which  the  bankrupt  never  could^  by 

possibility,  be  called  upon  to  satisfy. 

2d,  The  contingencies  on  the  instrummt  were  so 
many  and  remote,  that  the  l^islature  never  oould  have 
required  the  commissioners  to  ascertain  a  value,  dqien- 
dent  upon  events,  of  which  they  could  have  no  power  to 
form  any  judgment.  It  is  true,  that  in  exparU  Grum^ 
a  proof  was  admitted  on  a  similar  contingency ;  but  the 
point  was  not,  though  it  might  have  been,  raised  in  that 
case.  The  attention  of  all  parties,  and  of  the  Court,, 
was  directed  to  a  totally  di£ferent  question.  It  is  difficult 
to  understand  how  the  trustees  are  to  deal  vdth  any  divi- 
dends they  may  receive  upon  the  proposed  proofl  No 
trusts  under  the  settlement  can  arise  until  after  the 
death  of  the  bankrupt  or  his  wife.  The  impossibility 
of  knowing  how  the  fund  is  to  be  disposed  of  during 
the  joint  lives  of  the  bankrupt  and  his  wife,  affords 
a  strong  argument  to  shew  that  no  such  proof  can  be 
admitted. 

Mr.  Montague  and  Mr.  Spurrier  for  the  respondents : — 

Debt  will  lie  upon  a  covenant  for  a  sum  certain ;  and, 
even  if  not,  the  words,  debt  payable  upon  a  contingency^ 
are  extensive  enough  to  relate  to  covenants :  and  with 
respect  to  the  supposed  difficulty  of  computation,  the 
commissioners  have  only  to  ascertain  the  contingency  of 
the  life  of  WHliam  Smithj  the  words  being  "  the  said 
William  Wynne  Smith  covenanted  that  his  heirs,  &c. 

13 
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should,  within  twelve  calendar  months  after  his  decease,         1829. 

pay  the  sum  of  4,000/."  This  computation  would  termi-         "■"" 

nate  their  duty,  and  the  ulterior  computations  would  be        Eagle 

made  by  the  trustees :  but  even  if  it  were  necessary  for  _  ^^^  others. 
,   •'  •'In  the  matter 

the  different  contingencies  to  be  ascertained  by  the  com-  of 

missioners,  it  is  a  duty  imposed  by  the  legblature,  and     and^'others. 
^  there  is  no  real  difficultjr  in  discharging  it. 

The  Lord  Chanceixor,  after  stating  the  deed,  and 
adverting  to  the  contingencies,  observed  as  follows :  —  It 
is  unnecessary  for  me  to  express  any  opini<Hi  upon  the 
arguments  utged  at  the  bar,  as  to  the  distinction  between 
covenant  and  debt,  because  my  judgment  is  founded  on 
a  consideration  that  in  this  case  the  contmgencies  are 
incapable  of  valuation  by  the  commissioners.  They 
would  be  bound  to  ascertain  the  sum  to  be  proved  by  a 
correct  estimate  of  all  the  different  contingencies ;  but  as 
they  are  not  capable  of  valuation,  I  think  the  claim  does 
not  &11  within  the  relief  intended  by  the  clause  of  die 
statute  s^plicable  to  contingent  debts.  The  decision  of 
the  Vice  Chancellor  must,  therefore,  be  reversed. 

Ordered  accordingly. 
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V.  C. 
LiNC.  Inn, 

JcM.  8, 
1830. 

A.  advanced 
2,00(y.  to  B., 
to  be  repaid  on 
a  day  certaiii» 
and  secured  by 
the  bond  of  C.» 
conditioned  that 
if  B.  made  de- 
fiiult  in  pay- 
ment on  the 
day  named,  C. 
should  pay 
within  one 
week.     C.  be- 
came bankrupt, 
and  B.  after- 
wards made 
de&ult:  Held, 
that  the  debt 
was  proTeable 
under  the  com- 
miadoQ  against 
C. 


Ex  parte  LEWIS  and  another,  assignees  of  CAUTY, 
In  the  matter  of  CHARMAN. 

1  HE  petition  stated,  that  Ctxuiy  advanced  to  ColHer 
2,000/.,  to  be  repaid  on  the  29th  June  1826.  The  loan 
was  secured  by  an  assignment  of  pictures ;  and  by  the 
bond  of  Chamum,  conditioned,  that  in  case  Collier  made 
default  in  pajnnent  of  the  2,000il,  and  interest,  on  the 
29  th  June  1826,  Charman  should  pay  within  one  week 
after  default  made  by  Collier. 

On  the  16th  May  1826,  the  commission  issued  against 
Charman.  Default  was  made  by  Collier  on  the  29th  June. 
The  commissioners  rejected  the  proo^  because  it  was 
not  absolute  at  the  bankruptcy. 

The  petition  prayed  that  the  debt  might  be  proved. 

Mr.  Montagu  and  Mr.  Knight  for  the  petition : — 

The  reasoning  was  of  the  same  nature  sain  ex  parte 
Tindall  (a),  with  the  additional  observation,  that  in 
a  late  case,  before  the  Lord  Chancellor,  of  ex  parte 
Gundry  (6),  no  doubt  had  been  expressed,  either  at 
the  bar  or  by  his  Lordship,  as  to  the  56th  section 
extending  to  cases  contingent  at  the  time  of  the  bank- 
ruptcy. 

Ordered  as  prayed. 


(<i)  Ante^  4H. 


{b)  Ante,  295. 
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Ex  parte  TAYLOR.  — In  the  matter  of  TAYLOR.  L.  C. 

LiNc.  Inn, 

1  HE  petition  stated,  that  the  petitioner  had  employed        1828.' 

Messrs.  Shenvoods,  as  bricklayers,  and  Messrs.  Wrights  q^  ^n  appUca- 

as  engineers ;  that  he  had  paid  Messrs.  Shenooods  up-  **<»;  ^y  ■  p«raon 

wards  of  3,000/.  from  time  to  time,  as  they  wanted  pay-  a  oommusioii  of 

ment;  that  the  work  was  completed,  and-diere  remained  ^^^^haT^ 

a  sum  of  about  300/.  due  to  Messrs.  Sherwoodsy  which,  founad  might 

.      J       1  be  permitted  to 

as  soon  as  the  accounts  had  been  exammed,  the  pe*  attend  the  com- 
titioner   would    have    paid;    that    he    had    made   an  SlfbdSSf'ixl^ 
appointment  with  them  to  settle  the  accounts,  which  foreadjudica- 

*  -^  ,  tion,  the  Lord 

they  had  not  kept;  that  a  second  appointment  had  Chancellor de- 
been  made,  at  which,  also,  they  did  not  attend ;  that  the  ^^  ^^der,  but 
petitioner  had  commenced  an  action  airainst  Messrs;  intimated  his 

*  ^  °  opimon,  that* 

Wrights  for  1,300/.,  for  the  noncompletion  of  a  contract  under  the  dr. 
with  the  petitioner  respecting  some  machinery;  that  the  would beproper 
solicitor  of  Messrs.  Wrights  was  connected  with  them  in  ^  ^^  commw- 

*^  sioneri  to  oom- 

various  speculations  respecting  machinery ;  that,  to  the  ply  with  the 
surprise  of  the  petitioner,  a  commission  of  bankruptcy 
had  been  issued  against  him,  upon  the  petition  of 
Messrs.  Shertaoods ;  that  the  commission  was  issued  in 
reality  by  Messrs.  Wrights^  who  were  employing  Messrs. 
Shenooodk,  and  that  the  gentleman  who  acted  as  solicitor, 
was  not  Messrs.  Sherwoods*  solicitor,  but  had  lent  his 
name  to  the  solicitor  of  Messrs.  Wrights  ;  that  a  meeting 
of  the  commissioners  had  been  held,  at  which  Messrs. 
Wrights^  solicitor  and  his  clerk  attended,  and  took  down 
the  depositions,  and  endeavoured  to  satisfy  the  commis- 
sioners that  the  petitioner  was  a  trader ;  that  persons  in 
the  employ  of  Messrs.  Wrights  had  attended  to  prove  the 
act  of  bankruptcy ;  that  the  petitioner  was  not  a  trader ; 
that  he  had  been  engaged  for  many  years,  at  an  expenc6 
of  near  20,p00/L,  in  preparing  machinery  to  make  pinsj 
Vol.  I.  G  G 
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1828.        that  he  had  not  sold  or  contracted  with  any  person  to 

sell  pins,  nor  were  any  of  the  pins  manufactured  by  him 

Taylor.  in  a  state  fit  for  sale ;  that  he  was  amply  solvent,  and 
In  the  matter  j-g^dy  ^q  p^y  into  court  every  farthing  which  he  stood 
Tavlob.  indebted  to  any  person  who  did  not  ocHisent  to  the  ecmr 
mission  being  abandoned ;  that  he  had  not  oonmiitted 
any  act  of  bankruptcy ;  that  it  is  not  the  practice  of  the 
13th  list  of  commissioners  to  admit  counsel  at  the  (open- 
ing of  a  commission,  to  cross-examine  witnesses  in 
support  of  the  commission,  or  to  permit  the  party, 
against  whom  it  had  issued,  to  call  witnesses* 

The  petition  then  contained  the  following  aD^ation : 
*^  That  if  the  said  commissbners  shall  be  indnced  to 
adjudge  your  petitioner  to  be  a  bankrupt,  such  decisioD 
will  be  attended  with  the  total  ruin  of  your  petitioiiar, 
and  the  irrecoverable  loss  of  the  large  sums  of  money 
which  he  hath  expended  upon  the  said  manu&ctory  and 
machines,  whidi  are  now  ready  to  begin  working,  and 
when  put  into  operation  are  capaUe  of  producing  to 
your  petitioner  a  very  large  income.^ 

The  petition  prayed  for  a  supe^tedeas,  and  then 
proceeded  as  follows :  ^^  But  if  your  Lordship  should 
not  think  proper  so  to  order,  in  the  first  instance,  then 
that  your  Lordsliip  will  be  pleased  to  direct  that  your 
petitioner  should  be  at  liberty  to  attend  by  his  counsel 
before  the  said  commissioners,  and  to  enable  the  said 
commissioners  to  see  the  whole  truth,  by  a  cross-exami- 
nation of  witnesses  and  the  production  of  witnesses  on 
his  behalf;  and,  in  the  meantime,  that  all  proceedings 
under  the  said  commission  may  be  stayed,  or,  if  your 
Lordship  should  not  think  proper  so  to  order,  then  that 
the  advertisement  may  be  stayed  in  the  Gazette  until  the 
proceedings  have  been  seen  by  your  Lordship.'* 


Taylor, 
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Mr.  Sugden  and  Mn  Montagu  for  the  petition :  —  1 828. 

Unless  the  Court  will  interfere,  there  is  no  man  who  Ex  parte 
may  not  be  ruined  by  these  ex  parte  proceedings.  It  is  ,  Taylor. 
the  practice  with  some  lists  of  commissioners  to  permit  of 

the  attendance  of  counsel  before  adjudication,  where  the 
circumstances  of  the  case  appears  to  render  it  desirable. 
It  was  permitted  in  two  remarkable  instances,  and  Lord 
Ebbm  approved  of  what  had  been  done.  These  instances 
were  in  the  bankruptcy  of  Bryant^  before  the  first  list, 
and  in  the  case  of  Mr.  Harcaurtj  (2  Bosey  203,)  against 
whom  a  commission  had  issued,  directed  to  the  thiird 
list. 

The  Lord  Chancellor  :  — 

In  the  absence  of  a  direct  authority,  I  am  not  dis« 
posed  to  make  any  order  upon  the  subject,  nor  is  it 
necessary  that  I  should,  for,  probably,  an  intimation  of 
my  wish  that  counsel  should  be  permitted  to  attend  and 
be  heard,  will  answer  the  petitioner's  object. 

Mr.  Sugden  and  Mr.  Montagu  acquiesced,  and  counsel 
were  subsequently  permitted  by  the  commissioners  to 
attend.  Upon  their  attendance^  and  cross-examination 
of  the  witnesses,  the  commissioners  refused  to  find  the 
bankruptcy. 
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L.  C.  Ex  parte  ROHDE  and  another.  —  In  the  matter  of 
LiNc.   Inn,  RAINS. 

July  29, 

August  10,  J[n  this  case  a  feiimed  issue  had  been  directed  by  the 
1829. 

Vice-Chancellor  (Sir  John  Leach)  to  try  the  question 

bill  of  exchange  whether  certain   bills  of  exchange  were  proveable  by 

™^an?ab.'  ^^^  petitioners,  as   assignees  of  Sawyer  and  Co.,   the 

sconded  before  indorsees  of  the   bills,    under    a   commission    against 

it  was  due,  but  .  rm*  .^i*.  ^««  ^tj 

hU  house  le-  Mains,     1  he  issue  was  tried  before  Aooottj  C.  J.,  under 

^poas^onof  ^^^ose  direction  a  verdict  was  found  by  the  jury  for  the 

the  messenger  plaintiffs,  establishing  that  the  bills  in  question  were 

unuer  a  con** 

mission  of  bank-  proveable  uuder  the  commission  against  Rains. 

ruptcy  issued 
against  him, 

Ste'^h^b'iTbe-       ^^  *  petition  presented  by  the  defendants  to  the  Lord 

came  due:  and  Chancellor   {Ijotd  Eldon)  for  a  new  trial,    his  Lord- 

the  holder  of  ^^^P  directed  the  following  case  for  the  opinion  of  the 

the  bill  had  n<^  Court  of  King's  Bench :  — 

tice  that  A.  and  ^ 

assignees  of  the       ^^  ^^^^  five  bills  of  exchange  set  forth  in  the  declaration 

^l^^^'X  became  due  in  the  month  of  June  1818.     The  drawer, 

estate.     The  ' 

acceptor  also  J.  5.  Buins^   left  his  dwelling-house   on  or  about  the 

rupt  before  the  I'^^th   April  1818,    absconded   and   went  abroad,  and 

^ISL^'Sie  ^^^^^  returned  again.     On  the  20th  of  April  1818,  a 

it  was  disho-  commission  of  bankrupt  was  issued  against  Jt^  Soady 

holder  did  not  Boins,  under  which  commission  the  defendants    were 

^IdCihonour to  ^"'y  ^hoseu  assignees,  and  the  bankrupt's  effects  were 

the  drawer,  or  assigned  to  them  previously  to  the  time  when  the  said 

bouse,  nor  bills  of  exchange  became  due.     The  bankrupt  did  not 

did  he  make  surrender  to  his  commission ;  the  time  for  which  sur- 

any  attempt  to  ' 

give  such  notice  render  was  limited  to  the  2dd  June  1818.     The  bank- 

of  the  drawer:  ruptls  house  remained  open,  in  possession  of  the  mes- 

bfll*waf*not*^*  senger  under  the  commission,  for  some  time  after  the 

proveable  under  bills  were  due.     The  acceptor  became  bankrupt  on  the 

the  commission  ._  ___-.  i    i       «  'ii  -i*  i  11 

issued  against  23<1  April  1818,  and  the  bills  were  dishonoured  when 

the  drawer.  ^j^^y  became  due»  but  no  notice  of  the  dishonour  was 


Rains. 
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^ven  to  the  drawer  or  left  at  his  house.     The  holders         1829. 
of  the  bills  had  notice,  before  the  bills  became  due,  that         " 

^  Ejp  parte 

the  defendants  had  been  chosen  assignees  of  the  estate        Rohde 
tmd  effects  of  the  said  John  Soady  Bains,  but  no  notice  jf  ^hrmJtTer 
of  the  dishonour  of  the  bills  was  given  or  attempted  to        ^  of 
be  given  to  tlie  said  defendants.     The  commission  of 
bankrupt  against  Messrs.  Sawyer,  Jobler,  and  Co.  was 
issued  on  the  29th  day  of  October  1818,  and  the  plain 
tiffs  are  their  assignees  and  holdei^  of  the  bills. 

"  The  question  for  the  opinion  of  the  Court  is,  Whe- 
ther, under  the  circumstances,  the  bills  were  provable 
under  the  commission  issued  against  the  drawer  ? 

<^  Frederick  Pollock  for  the  plainti£&. 
««  N.  C.  Tindal  for  the  defendants." 

This  case  was  argued  before  the  Court  of  King's 
Bench  in  Trinity  Term  1825,  and  the  judgment  of  the 
Court  was  delivered  by  Bailey,  J.  in  the  same  term,  (a) 
A  certiGcate,  signed  by  the  four  judges,  was  afterwards 
sent  to  the  Lord  Chancellor,  stating  the  opinion  of  the 
Court  to  be,  that  the  bills  were  not  provable  by  the 
plaintiffs  under  the  commission  issued  against  the  drawer. 
The  plaintiffs,  the  assignees  of  Sawyer  and  Co.,  being 
dissatisfied  with  this  decision,  presented  the  present 
petition,  stating  that  the  case  had  been  argued  in  the 
Court  of  King's  Bench  during  the  absence  of  the  Lord 
Chief  Justice,  and  that  his  Lordship  had,  in  his  summing 
up  to  the  jury,  on  the  trial  of  the  issue,  stated  his  opi- 
nion to  be,  that  it  was  not  necessary  for  the  holders  of 
the  bills  to  have  given  notice  of  their  dishonour  to  the 
assignees  of  Bains. 

(a)  See  4  J9. 4-  C.  517. 
G  g3 
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1829.  Under  these  circumstances^  the  petkkmers  prayed  that 

the  certificate  of  the  Court  of  King's  Bench  might  not 

RoHDB        be  confirmed,  and  that  the  case  might  either  be  rdieard 

and  auoth^.    before  the  Lord  Chancellor,  or  put  in  a  course  for  ded- 
In  the  matter  '        '^ 

of  sion  by  a  Court  of  Error. 

Rains. 

Mr.  Solicitor  Genercd,  Mr.  MosBf  and  Mr.  BeameSf  for 
the  petition,  referred  to  the  cases  mentioned  in  Bokde  v. 
Proctor^  4f  B.§f  C.  517,  and  to  the  circumstance  of  the 
Lord  Chief  Justice  being  absent  from  the  Court  during 
the  argument. 

Mr.  Home  and  Mr.  Montagu  contra* 

Aug.  10.  The  Lord  Chancellob:  — 

When  this  case  was  brought  under  the  con«deration 
of  Lord  Eldonf  no  opinion  was  expressed  by  his  Lord- 
ship, but  a  special  case  was  agreed  upon  between  the 
parties,  and  sent  to  the  Court  of  King's  Bench.  We 
have  now  the  opinion  of  that  Court,  but  an  opinion,  as 
it  is  urged,  expressed  during  the  absence  of  the  Lord 
Chief  Justice,  and  contrary  to  what  his  Lordship  staled 
on  the  trial  of  the  issue.  In  point  of  fact,  bowerer,  the 
statement  on  the  special  case  was  very  different  finom 
what  appeared  on  the  trial,  and  there  was,  in  reality,  no 
discrepancy.  The  Lord  Chief  Justice  has  besides  in- 
formed me,  that  he  entirely  agrees  with  the  judgment 
delivered  by  Mr.  Justice  Bayley,  and  that  he  thinks 
<^  the  safest  rule,  and  most  conformaUe  to  the  law  mer- 
chant, is  to  require  notice  where  the  house  of  the  drawer 
is  open  and  his  assignees  known,  and  this  notwithstand- 
ing his  bankruptcy." 

It  was,  in  fuct,  a  particular  and  special  case :  the  house 
was  open,  and  tlie  messenger  in  possession.     I  agree, 
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therefore,  in  opinion  with  the  Court  of  law,  that  it  was        1830. 

enough  to  decide  the  particular  and  special  case,  and 

that  it  would  have  been  travelling  out  of  the  way  to        Rohdis 

decide  the  general  point.    I  must,  therefore,  dismiss  this  j*°fu*"'^*^* 

petition  with  costs.  of 

Rains. 

Ordered  accordingly. 


Ex  parte  C ALDECOTT.  —  In  the  matter  of  WHITE        L;  C. 

and  another.  LiNC.  Inn, 

Jan.  11, 

1  HIS  was  a  petition  by  one  of  four  assignees,  pray-        1830. 

inff  tliat  the  respondent  miffht  deliver  up  a  deed,  or  'lT»e  signature 

o  r  o  r  '  of  a  petitioner 

permit  a  copy  to  be  taken.     It  was  attested  as  follows:  attested  in  the 
<^  I  attest  this  to  be  the  signature  of  the  said  Andrew  «  i  attest  this  to 
Caldecott.    fV.  H.  Ashurst,  his  solicitor,  in  the  matter  of  ^  ^^^3'""* 

this  petition."  A.  Caldecott. 

^  W.  H.  Ashurst, 

his  solicitor,  in 

The  Solicitor  General   and  Mr.  Montagu  objected ;  the  matter  of 

_,,  .  .         ,  .  Ill  **>^  petition," 

Ist^  1  hat  a  petition  by  an  assignee  could  not  be  sup-  is  a  sufficient 
ported,  without  assigning  some  reason  for  the  others  not  Jh^^^^^j^*''* 
having  joined.     2d,  That  the  attestation  was  not  suffi-  order  of  the 
cient,  the  requisite  form  bebg  signed  by  A.B,,  in  the  '^^ '^^ 
presence  of  C.  Z).  solicitor  for  the  petitioner,  &c.  thfwoJd  '***' 

In  support  of  the  latter  objection  they  cited  ex  parte  ^cientT 
Bury^  Buck,  393;  ex  parte  Titky,  2  Hose,  84;  ex  parte   .  Where  ape- 

tition  was  pre- 

BeUott,  2  Madd.  259;  all  of  which  had  been  considered  seated  by  one  of 
and  the  rule  settled  in  ex  parte  DumbeU,  2G.SfJ.  121,  j^^'^hS. 
where  die  Vice-Chancellor  (Sir  John  Leach)  said,  "  he  "ctfaa  "acting 

assignee,    and 

had  carefully  examined  all  the  cases  upon  the  subject,  stating  the  ab- 
and  that  his  opinion  was  *  authenticated  *  had  no  accepta-  wb  wwwsignees, 
tion  within  the  meanbg  of  the  order,  and  that  it  could  ^^'^ij^*^^^** 
not  be  received  as  attestation."  proceed. 

G  Q  4 
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1880.  Mr.  Base  and  Mr.  Macarthur  contra :  — 

Ex  parte  The  petitioner  describes  himself  as  the  "  acting  as- 

lo  the  matter  signee  "  under  this  commission,  and  states  that  one  of  his 

^^  co-assignees  has  become  bankrupt,  and  left  the  kingdom ; 

and  anoth^.    that  another  has  retired  from  business,  and  now  resides 

at  Worthing ;  and  that  the  petition  is  presented  with  the 

knowledge  and  concurrence  of  the  fourth.     Under  the 

circumstances  Mr.  CaldecM  was  warranted  in  presenting 

the  petition  in  his  own  name. 

The  words  of  the  general  order  of  the  12th  August 
1809,  are,  *^  that  the  signature  of  each  person  signing 
as  a  petitioner  shall  be  attested  by  the  solicitor,  &c.  f 
and  here  the  words  used  are,  *'  I  attest  this  to  be  the 
signature,  &c.,"  which  is  the  strictest  compliance  with 
the  direction  of  the  Court. 

The  Lord  Chancellor  :  — 

In  ex  parte  Titley  the  signature  of  the  petitioner  pur- 
ported to  be  "  authenticated,"  not  **  attested,"  by  his 
solicitor,  who  had  not  witnessed  the  signing,  but  acted 
upon  his  knowledge  of  the  petitioner's  handwriting. 
Lord  Eldon  decided  that  the  spirit  of  the  order  had  been 
complied  with,  stating  that  '^  its  object  was  to  hare  the 
pledge  and  responsibility  of  a  solicitor  of  the  court  to 
the  propriety  of  the  application."  These  observations 
appear  to  have  escaped  the  attention  of  the  Vioe-Chan- 
cellor  in  ex  parte  Dumbett,  But,  at  all  events,  auiheiif 
ticate  is  a  different  word  from  attest.  Attest  means 
seeing  the  party  sign.  Without  evidence  to  the  con* 
trary,  therefore,  I  shall  presume  that  the  solicitor,  in 
this  case,  saw  the  petitioner  sign.  Upon  the  other 
pouit,  I  am  not  disposed  to  think,  under  the  circum^ 
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stances  stated,  that  the  petitioner  is  irregular  in  present-        1830. 
ing  this  petition  in  his  own  name,  and  it  must,  therefore,         ^— 

,   ,   V  -E:*  parte 

proceed,  (a)  Caldecott. 

la  the  matter 

of 

White 

and  another. 


Ex  parte  VITTERY  and  others.  —  In  the  matter  of     West., 

POMEROY.  L.  C. 

Nov.  20, 

A  1829 

petition  had  been  presented,  stating  that  various  .  \ 

An  application 

expences  had  been  improperly  incurred  under  a  com-  to  the  Court  to 
mission ;  and  praying  that  the  bill  might  be  referred  to  „^  ^  ^' 
the  master  for  taxation ;  that  the  petitioning  creditors  ^"^  heSare 

•   1  1        11  1    t  n      .  ,  1       theyhavebeen 

might  not  be  allowed  the  expences  of  witnesses  brought  settled  in  the 
from  the  country,  or  the  costs  of  the  provisional  assign-  ^i^u]lr. 
ment,  or  auxiliary  commission,  or  of  the  private  meetings 
before  the  commissioners,  between  the  finding  of  the 
bankruptcy  and  the  choice  of  assignees;  and  that  the 
auxiliary   commission    might    be   superseded    and  the 


(a)  Ex  parU  CHESTER  and  another.  —  In  the  matter  of 

YATES. 

THIS  was  a  petition  by  two  assignees  on  behalf  of  them- 
selves, and  a  third  assignee.  The  third  assignee,  who  had 
not  signed  the  petition,  resided  forty  miles  from  London. 
Mr.  WhUmarsh  objected,  that  this  was  not  a  sufficient  com« 
pliance  to  the  general  order. 

Mr.  Jacob  cantrd. 

i 

The  Yice-Chancellor  :  — 

If  this  had  been  the  petition  of  the  three,  I  think  they 
must  all  have  signed ;  but  as  it  is  the  petition  of  two,  on 
behalf  of  themselves  and  a  third,  I  think  there  is  no  objec- 
tion to  it. 
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1829.        proofe  taken  thereon,  and  the  pioofe  taken  under  the 

■  original  auxiliary  commission  under  the  (Higinal  super- 

f.JZ':      seded  commiision  might  be  transferred  to  the  pit»ent 

aD(l  otheni.    existinfi^  London  commission. 
In  the  matter  ^ 


of 
PoMnaoY. 


Upon  the  hearing  of  this  petition  the  Lord  Chan- 
cellor expressed  his  opinion,  that  the  expences  had  been 
wantonly  incurred,  and  directed  a  reference  to  the 
master. 

The  minutes  of  the  secretary  were  as  follows :  <<  I  do 
order  that  it  be  referred  to  the  vacation  master  of  the 
Court  of  Chancery  to  inquire  and  certify,  1st,  Whether 
the  expences  incurred  in  the  bringing  of  the  several 
witnesses  from  Dartmouth  to  London,  to  establish  the 
adjudication  of  the  bankruptcy  of  the  sdd  R.Pomerog 
under  the  said  London  commission  of  bankrupt,  as 
mentioned  in  the  said  petition,  were  necessary  and  pro- 
perly incurred?  2dly,  Whether  the  aj^intment  of  a 
provisional  assignee  under  the  said  commission  was 
necessary  and  properly  inciurred?  3dly,  Whether  the 
expences  incurred  of  the  messenger's  journey  to  Biix- 
ham  were  necessarily  incurred  ?  and  lastly.  Whether  the 
several  private  meetings  before  the  commissioners,  under 
the  said  commission,  between  the  finding  of  the  bank- 
ruptcy of  the  said  22.  Pomeroy  and  the  choice  of  assignees 
under  tlie  said  commission^  were  necessary  and  proper?" 

Mr.  Montagu  now  moved  to  amend  the  minutes^  by 
directing  the  master  to  inquire  and  certify  what  expences 
were  incurred  in  bringing  witnesses  firom  Dortmootfa  to 
London  to  establish  the  adjudication  of  the  bankruptcy 
of  the  said  R^  Pomeroy^  under  the  new  London  ooinmi»- 
sion,  as  mentioned  in  the  said  petition;  and  also  idiat 
charges  were  incurred  on  the  appointment  of  a  provi- 
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sional  assignee  under  the  said  commission ;  and  also  what        1829. 
expences  were  incurred  by  the  messenger *s  journey  to         """"" 
Brixham ;  and  lastly,  what  charges  were  incurred  in  the      Vittery 
several  private  meetings  before  the  commissioners  be-    «n<|^  others, 
tween  the  finding  of  the  bankruptcy  and  the  choice  of  of 

assignees  under  the  said  commission,  without  prejudice  Pombroy. 
to  the  respondent's  submitting  to  the  master  any  evidence 
in  justification  of -all  or  any  of  these  charges,  instead  of 
referring  to  the  master  the  propriety  or  necessity  of  the 
several  charges  and  exp^ices  afinresaid,  as  the  said 
minutes  now  stand. 

He  stated,  that  by  the  minutes  as  now  framed,  the 
question,  instead  of  being  decided  by  the  Court,  was 
referred  to  the  master  for  decision ;  and  that  he  under- 
stood the  intention  of  the  Court  was,  to  declare  that  the 
costs  were  wantonly  incurred,  and  to  refer  it  to  the 
master  to  tax  the  bill^  without  prejudice  to  the  respon- 
dent's offering  further  evidence  as  to  the  propriety  of  the 
charges. 

Mr.  Pepys  and  Mr.  Ckmg  submitted,  that  the  parties 
ought  first  to  have  applied  to  the  secretary  of  bankrupts, 
which  they  had  not  done,  and  diat  this  apfdication  was 
virtually  to  rehear  the  petition* 

The  Lord  Chancellor  :  — 

I  was  of  opinion,  as  fiu:  as  I  recollect,  and  I  npw 
think,  that  the  costs  were  wantonly  incurred ;  but  I  meant 
to  refer  it  to  the  master  to  consider  the  whole  question, 
whidi,  when  the  Court  has  doubt  as  to  the  fiicts,  is  not 
unusual.  This  application  is  irrc^ar^  as  the  petitioners 
have  not  been  before  the  secretary  to  settle  the  minutes, 
and  this  motion  must,  therefo;re,  be  refused  with  costs. 
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V.  C.  ^  po^  BAYLY-  —  In  the  matter  of  BAYLY. 

Linc.Inn,  _, 

January  1  HIS  was  a  petition  to  supersede,  on  the  ground  that 

1830.  ^g  petitioning  creditor  was  a  party,  and  privy  to  the 

of  CTcditonJ  one  execution  of  a  deed,  which  was  relied  upon  as  the  act 

ofthecrediton  of  bankruptcy. 

uiasent  from  the 
execution  of  a 

deed  of  assign.        Jt  was  answered,  that  the  petitioninir  creditor  attended 

ment :   Quaere,  ,  " 

whether  he  can  the  meeting  of  Creditors,  but  did  not  consent  to  the 

proposed  deed. 


issue  a  commis- 
sion upon 


Mr.  Boae  and  Mr.  Montagu  for  the  petition : — 

It  is  settled,  that  a  creditor  who  is  a  party,  or  privy 
to  a  deed,  cannot  rely  upon  it  as  an  act  of  bankruptcy; 
that  he  cannot  rely  upon  the  breach  of  a  law  as  a 
foundation  for  a  l^al  proceeding;  that  it  had  been 
ruled,  that  if  at  a  meeting  of  creditors,  called  for  the 
purpose  of  examining  the  bankrupt's  afiairs,  it  is  agreed 
that  he  shall  execute  an  assignment,  a  creditor  who  is 
present  at  that  meeting  cannot  issue  a  commission  upon 
such  assignment  as  an  act  of  bankruptcy,  altfaou^  he, 
at  the  meeting,  expressed  an  opinion  against  the  execu- 
tion of  the  assignment,  (a)  Per  Chambre^  J.  JSdb 
V.  BurfiUj  4  Camp.  235. 

{a)  Butcher  and  others,  assig-  ship  having  been  dissohred)  bad 

nees  of  Swutrt  v.  WroughUm  esq.  arrested  Wdker^  who  had  gone 

ex  relatione  Mr.  Coleridgt,  MS.  to  prison,  and  it  was  expected 

February  19,  1889.  tbat  he  would  came  out  as  an 

Walker  and  Stuart  were  part-  insolvent.     Messrs.  JST.  and  Co« 

ners  as  grocers  at  Devizes,  and  on  this  wrote  to  Smart  to  come 

as  such  had  contracted  a  debt  of  up  to  London,  and  confer  with 

tSOl.  with  Messrs.  H.  and  Co.  in  him  as  to  arrangements  about  a 

London,  wholesale  tea  dealers,  settlement  of  the  aoooont;  he 

Messrs.  H,  and  Co.  (the  partner*  did  so,  and  met  thdr  solicitor  at 
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So  also  if,  at  a  meeting  of  creditors,  it  was  resolved        1829. 

that  a  debtor  should  deny  himself  for  tlie  purpose  of        

committing  an  act  of  bankruptcy,  a  dissenting  creditor,        Bayly. 
who  was  present  at  die  meeting,  could  not  rely  upon  it  '"  ^^^  matter 
as  an  act  of  bankruptcy.  Bayly. 

Mr.  Spence  contra  contended,  that  there  was  no 
assent,  direct  or  indirect,  by  the  petitioning  creditor. 

The  Vice-Chancellob  :  — 

Although  I  cannot  concur  with  the  decisicm  in  Hicks 
V.  BurJUty  I  am  satisfied  that,  in  this  case,  the  petitioning 
creditor  did  assent,  and  that  the  commission  must  be 
superseded. 


their  house,  when  a  conference  went  home,  and  on  his  arrival 

ensued,  which  ended  only  in  an  told  his  foreman  what  had  passed, 

appointment  to  meet  again   at  and  spoke  of  having  smelt  a  writ 

five  in  the  evening.    There  was  so  strong  at  Messrs.  H,  and  Co. 

no  threat  of  an  arrest,  but  the  that  he  had  stayed  away, 

solicitor  said  the  account  must  Between  the  22d  and  30th  it 

in  some  way  be  settled.    Smart  appeared  that  he  had  made  two 

did  not  keep  his  appointment,  con*  propositions   for   a    settlement, 

suited  an  astrologer,  and  wrote  which  were  not  acceded  to;  and 

a  letter  to  Messrs.  H,  and  Co.,  on  the  30th  Messrs.  H,  and  Co. 

from  which  it  appeared  that  he  received  good  promissory  notes 

was  apprehensive  of  an  arrest  if  he  from  him  for  the  whole  amount, 

had  kept  his  appointment,  spoke  which  were  duly  paid, 

of    the    ruinous    consequences  Bett^  C.  J.,  ruled,  that  if  the 

of   such    an   event   to   himself  jiiiy  believed  he  broke  this  ap- 

and  his  creditors,  that  he  knew  pointment  with  intent  to  delay 

not  where  to  look  for  bail,  and  Messrs.  H,  and  Co.,  it  was  an 

said  that  no  one  should  lose  a  absenting  himself  within  the  sta- 

shilling  by  him    if  time   were  tute,  and  he  advised  the  juiy 

given,  and  that  he  was  going  that  the  intent  was  clearly  so. 

home,  where  he  could  not  longer  The  jury  found  in  the  afiBrmative. 

be  spared  from  his  business ;  this  See  Tui^tr  v.  Jtmes^  2  Bingh. 

was  on  the  22d  of  June.     He  2  ToUnum  v.  Jones^  9  B.  Moore^ 
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Ex  parte   KIRBY  and    others. —  In    the  matter  of 
West.,  POTTINGER. 

May  2b y      1  HE  petitioner  stated,  that  a  commission  issued  against 

1829.        Pottingcr,  directed  to  commissioners  at  Brighton;  that 

^^n1r*wm5  ^®  bankrupt's  debts  amounted  altogether  to  25,000t ; 

monedtoat.      that   creditors   to   the   amount  of  22,000^  resided  in 

tendy  in  the 

oountry,  for  ex-  London,  of  whom  the  petitioner  Kirby  was  one ;  that  he 
H^^Sri^  had  been  elected  an  assignee  in  opposition  to  the  wishes 
i»okntpt,are  and  exerUons  of  the  creditors  at  Briirhton,  and  the 
within  the  Brighton  soKcitor;  that  to  harrass  the  petitioneis  an 
^Gm!*!  e.  16.  application  was  made,  on  behalf  of  two  of  the  Brighttm 
■•  ^•»  ■?^*®  creditors,  to  expunge  the  debt  proved  by  ISrbgy  who  was 
)ui  auxiliary  in  partnership  with  Ware  sndArbnilinoi  in  London;  that 
their  exandnju  ^  ^he  members  of  the  firm  were  summoned  to  att^id  on 
^^*  the  same  day  at  Brighton^  and  to  bring  with  them  all 

their  books  of  trade.  The  petition  then  stated,  diat  the 
petitioners  could  not  all  quit  their  business  without  die 
most  serious  loss  and  inoontrenience ;  that  they  were  in  a 
very  extenave  trade,  and  had  at  least  thirty  clerks  and 
workmen  under  their  daily  employment  and  inspecticxi; 
that  their  books  were  sixteen  in  number,  and  that  they 
could  not  take  them  into  the  country  without  great  injury 
to  their  business ;  that  summonses  of  the  same  extensive 
nature,  as  to  the  production  of  hoAs  and  documents, 
had  been  served  upon  the  solicitor  of  Kirby  and  Co.  and 
upon  three  other  persons,  of  whom  one  was  JViOiam 
HodgeSj  one  of  the  petitioners,  a  creditor  for  \%flWLj 
and  a  mortgagee. 

That  all  sudi  seven  persons  are  summoned  to  attend 
at  the  same  time  and  place,  so  that  if  they  were  to  attend, 
it  was  nearly  certain  that  they  must  remain  at  Bri^iton, 
at  a  considerable  expence,  for  same  days ;  that  modi  less 
expence  would  be  occasioned  if  the  jMnofoasional  advisers, 
who    recommended    such    examinations,    attended    in 
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London,  than  if  the  petitioners  and  all  the  various  per-         1829. 
sons  are  obliged  to  attend  at  Brighton.     The  petition      E7~parte 

prayed,  that  an  auxiliary  commisidon  for  the  examination         Kirby 
\,      .  t         .  1      .  .    .  •         anJ  others. 

of  witnesses  on  oath^  might  issue  to  commissioners  m  !„  the  matter 

London ;  and  that  the  different  persons  summoned,  or     _     ^^ 

*  .  Pottimgjeb. 

who  might  be  summoned,  might  be  examined  before 
such  commissioners^  or  that  the  commission  might  be 
renewed  to  commissioners  in  London. 

Mr.  Sugden  and  Mr.  Montagu  for  the  petition :  — 

By  6  Geo.  4.  c.  16.  s.  20.  an  auxiliary  commission 
may  be  issued  for  proof  of  debts  under  20/.,  and  for  the 
examination  of  witnesses  on  oath,  and  may  compel  the 
production  of  books,  papers,  &c.  (a)  The  evil  before  this 
statute  was,  that  the  Lord  Chancellor,  not  having  any 
power  to  issue  an  auxiliary  commission  to  examine  parties 
at  a  distance,  as  examinations  were  attended  with  great 
and  unnecessary  expence,  and  parties  put  to  great  incon- 
venience. The  clause  in  question,  on  which  this  appli- 
cation was  founded,  was  introducd  to  remedy  this  evil. 

Mr.  Home  and  Mr.  Anderdon  contra :  — 
The  clause  is  limited  to  witnesses,  and  does  not  extend 
either  to  the  bankrupt  or  to  parties.     The  wordfi  are 
merely,  <^  for  the  examination  of  witnesses  on  oath.'' 

(a)  6 Geo. 4.  c.  16.  8.20.  ''And  amine  witnesses,  and  to  enforce 

be  it  enacted,  that  it  shall  be  both  obedience  to  snch  examina- 

lawful  for  the  Lord  Chancellor  tion,  and  the  production  of  books, 

to  direct  an  auiiliary  commission  deeds,  papers,  wriUnp,  and  other 

to  issue  foi*  proof  of  debts  under  documents,  as  are  possessed  by 

twenty  pounds,  and  for  the  ex-  the  commissioners  in  any  original 

amination  of  witnesses  on  oath,  commission :    provided    always, 

or  for  either  of  such  purposes ;  that  all  such   examinations   of 

and  the  commissioners  in  every  vntnesses   under  such    commis* 

such  commission  issued  for  the  sions  shall    be  taken  down  in 

examination  of  witnesses  shall  writing,  and  shall  be  annexed  to 

possess  the  same  powers  to  com-  and  form   part  of  the  original 

pel  the  attendance  of  and  to  ex«  commission." 
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1 829.  Mr.  Sugden  in  reply :  — 

Ex  parte  In  the  construction  of  this,  as  of  all  acts  of  parliament^ 

d  *th^        the  reason  that  induced  the  legislature  to  interpose  must 
In  the  matter  be  considered  in  the  interpretation  of  the  words.     The 
PoTTiNGER.    P^i'sons  examincd  under  commissions  of  bankruptcy  are 
generally  creditors  to  whom  preference  has  been  made, 
or  persons  to  whom  property  has  been  transferred ;  and 
if  the  act  does  not  extend  to  such  persons,  the  provision 
is  nugatory.     That  it  was  intended  to  apply  to  parties, 
appears  from  the  authority,  given  in  the  conclusion  of  the 
clause,  to  enforce  the  production  of  books,  deeds,  papers, 
writings^  and  other  documents ;  a  provision  which,  as  far 
as  it  is  applicable  to  mere  witnesses,  is  almost  useless,  as 
the  examination  cannot  be  read  in  evidence  in  any  suit 

The  Vice-Chancellor  : — 

The  principle  upon  which  auxiliary  commissions  are 
issued  is  to  fiicilitate  the  examination  of  creditors,  and 
the  proof  of  debts  under  20/.  This  is  effected  by  the 
20th  section  of  the  act  which  applies  to  creditors ;  whilst 
the  33d  and  35th  clauses  apply  to  persons  suspected  of 
being  debtors  of  the  estate.  The  petition  represents  that 
for  the  personal  convenience  of  the  petitioners,  it  will  be 
desirable  to  have  the  proposed  examination  conducted  in 
London.  The  question,  therefore,  resolves  itself  into 
one  of  jurisdiction,  and  my  doubt  is,  whether  it  is  within 
the  purview  of  the  statute.  The  petitioners  are  parties 
who  claim  debts  under  this  commission^  and  I  cannot 
consider  them  as  <<  witnesses**  within  the  intended 
meaning  of  the  bankrupt  statute.  Hie  application  must 
therefore  be  refused.  The  question  of  costs  to  stand 
over. 

Ordered  accordingly. 
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In  the  matter  of  DAVIDSON.  L.  C. 

LiNC.  Inn, 

1  HIS  commitment  was  made  previously  to  the  passingf    March  20, 

of  the  6  Geo.  4.  c.  16.  and  stated  as  follows :  "  We  did 

,        .  A  warrant  of 

reduce  and  take  down  in  writing  the  final  examination  of  commitment, 
J,  Davidson  before  us   the  said    commissioners,  which  gxamlMtioIf of* 
examination,  so  taken  down  in  writincj,  was  read  over  to  the  bankrupt, 

'  ...      and  that  he 

him,  and  to  the  wording  or  stating  of  which  said  exami-  refused  to  sign 
nation   he   the  said  J.  Davidson  declared  he   had   no  gucITexamina- 
objection,  notwithstanding  which  the  said  J.  Davidson  tion,  proceeded 
hath  refused  to  sign  or  subscribe  such  examination  so  "  These  are 
reduced  and  taken  down  in  writing  as  aforesaid,  though  quireandautho- 
required  by  us  so  to  do.     These  are  therefore  to  will,  "**  y^?*  ^ 

*  "^  to  receive  the 

require  and  authorize  you,  &c.  to  receive  the  said  said,  &c.  into 
J.  Davidson  into  custody,  and  him  safely  to  keep  until  &c"  until  such 
such  time  as  he  shall  submit  himself  to  us,  &c.  and  shall  *'™«  "J?^  »*'f5^ 

'  tubmti  himself 

sign  or  subscribe  the  examination  aforesaid  according,  &c.  to  us,  &c.  and 

shall  sign  or 
subscribe  the 

The  Solicitor  General  and  Mr.  Montagu  moved  to  eiamination 
discharge  the  prisoner,  upon  the  authority  of  ex  parte  cording,  &c" 
Leake,  9B.8fC.  234.,  in  which  case  the  warrant  stated  "bJ^j^^on  wL 
that  the  commissioners  did   cause  the   examination  of  properly  con- 

fined  to  the 

Leake  to  be  taken  down  and  reduced  into  writing  and  refusal  to  sign, 
read  over  to  him,  to  which  examination,  so  taken  down  ^rranVwasnot 
and  reduced  into  writing,  and  read  over  as  aforesaid,  informal. 
Leake  did  refuse  to  sign  and  subscribe  his  name ;  they 
therefore  willed  and  required  that  the  bankrupt  should 
be  taken  to  prison,  &c.  and  delivered  to  the  Keeper,  &c. 
who  was  tliereby  authorized  to  receive  Leake  into  his 
custody,  and  him  safely  to  detain  and  keep,  &c.  until 
such  time  as  he  should  submit  himself  to  them  the  com- 
missioners,  and  full  answer  make  to  their  satisfaction,  to 
all  such  questions  as  should  be  put  to  him,  and  sign  and 
subscribe  such  examination  as  aforesaid,  &c. 
Vol.  I.  H  H 
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►  1830.  Tlie  Court  of  King's  Bench  held  this  conclusion  to  be 

'"         bad.     Mr.  J.  Bayley  says,  **  I  think  the  warrant  is  bad, 
III  the  matter   .  ,  ,     .       .    .       ,  Tr  i      i  r 

of  because  tlie  conclusion  is  improper.     It  the  language  ot 

Davidson,  ^j^g  conclusion  be  such  as  to  authorize  the  bankrupt  to 
be  detained  in  custody  longer  tlian  by  law  he  is  liable  to 
be  detained,  the  commitment  will  be  bad.  It  ought«to 
have  a  conclusion  pursuant  to  the  act  of  parliament." 
And  in  the  conclusion  of  his  judgment  the  same  Judge 
says,  "  The  form  of  the  concluding  part  of  the  warrant 
should  have  been,  that  he  be  committed  until  he  sign 
the  examination." 

In  the  present  case  the  conclusion  would  have  been 
proper  if  it  had  been,  *^  until  he  shall  sign  or  subscribe 
the  examination."  Tlie  preceding  words,  therefore, 
^'  until  such  time  as  he  shall  submit  himself  to  us,"  are 
either  surplusage,  which  cannot  be  assumed,  or  must 
relate  to  some  other  cause  of  commitment  not  stated  in 
the  warrant. 

The  Lord  Chancellor  :  — 

The  words  of  the  statute  (5  Geo.  2.  c.  30.  s.  16.), 
under  the  authority  of  which  the  prisoner  was  conunitted, 
are  as  follows :  ^Mn  case  any  such  bankrupt  or  other 
pei*son  shall  refuse  to  answer,  or  shall  not  fully  answer  to 
the  satisfaction  of  the  commissioners  all  lawful  questions 
put  to  him  by  the  said  commisiuoners,  as  well  by  wcHtl  of 
mouth  as  by  interrc^tories  m  writing,  or  shall  refuse  to 
sign  or  subscribe  his  examination  so  taken  down  or  re- 
duced into  writing  as  aforesaid,  it  sliall  be  lawful  to  and 
for  the  commissioners  to  commit  him  to  prison  until  such 
time  as  such  person  shall  submit  himself  to  the  said  com- 
missioners, and  full  answer  make  to  the  satisfaction  of  the 
.  said  commissioners  to  all  such  questions  as  shall  be  put  to 
him  as  aforesaid,  and  sign  and  subscribe  such  examination 
as  aforesaid,  according  to  the  true  intent  and  meaning 
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of  this  act"     The  submission  is  either,  1st,  to  make  full         1830. 

answer,  or  2dly,  to  sign  the  examination.     The  submis-         ' 

^.     .  1     ^       .  1  .  .     V      1        In  the  matter 

sion  IS  applicable  to  either  case ;   m  ex  parte  Leake^  of 

where  it  ought  to  have  been  confined  to  one,  viz.  the     Davidson. 

refusal  to  sign,  it  extended  to  both.     But  in  the  present 

case  it  is  properly  confined  to  the  refusal  to  sign  or 

subscribe. 

The  prisoner  was  remanded. 


share. 


Ex  parU  DODGSON.  —  In  the  matter  of  July  2^, 

KENDALL.  1B80. 

T*  KENDALL  agreed  with  Elizabeth  Kendally  tiiat  An  agreement 

,  _  ,  ,  to  share  the 

if  she  would  lend  him  400^,  and  be  surety  for  him  for  profiu  of  a 
3,600/.,  she  should  share  the  profits  of  a  partnership,  j^conrtituta 
into  which  he  was  about  to  enter  with  Ames  and  Atkinson^  \^^^  prove- 

able  against  the 

and  into  which  he  was  to  bring  4,000/.  member  for  the 

She  performed  her  part  of  the  agreement.  She  was 
not  called  upon  to  pay  any  part  of  the  3,600/.  for  which 
she  was  surety,  and  the  400/.  was  repaid. 

The  concern  turned  out  very  profitable.  T.  KendalTs 
share  of  the  profits  was  10,000/. 

A  commission  afterwards  issued  against  him. 

She  applied  to  prove  5,000/.  The  proof  was  rejected 
by  the  commissioners.  Their  decision  was  reversed  by 
the  Vice-Chancellor ;  and  firom  his  Honour's  judgment 
this  appeal  was  presented. 

Mr.  Rose  for  the  petition  of  appeal. 

Mr.  Montagu  and  Mr.  Bogers  for  the  creditor. 

If  the  mother  had  not  advanced  a  farthing,  but  had 
agreed  to  share  the  profits,  she,  fi*om  her  liability  to  the 
losses,  would  have  been  entitled  to  her  share.      She 

II  H  2 


446 
1830. 

Ex  parte 

DODGSON. 

In  the  matter 

of 

Kendall. 
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cannot,  therefore,  be  in  a  worse  situation,  because  she 
advanced  400/.,  and  was  surety  for  3,600/.,  which  hap- 
pened to  have  been  paid,  but  might  have  been  lost: 
and  the  liability  between  the  petitioner  and  the  bank- 
rupt is  not  affected  by  this  being  a  sub-partnership. 
Ex  parte  Barrow^  2  Bose,  254 ;  and  Brey  v.  Fronumi^ 
6  Mad.  6. 

The  order  of  the  Vice-Chancellor  was  confirmed. 


1830. 

General  order 
as  to  affidavit 
upon  issuing 
country  com- 
mission to  be 
reoootidered. 


Ex  parte  WHITE.  —  In  the  matter  of  HEYWARD. 

1  HE  petition  stated,  that  an  affidavit  had  been  made 
for  a  country  commission,  as  follows :  — 

A.  B.  of,  &c.,  maketh  oath,  that  there  are  not  twp 
practising  barristers^resident  within  twenty  nules  of,  &c. 

That,  when  such  attorney  swore  such  affidavit,  he  well 
knew  that  there  was  one  practising  barrister  within 
twenty  miles,  and  that  this  affidavit  was  made  for  the 
purpose  of  excluding  such  barrister,  the  commis»on 
having  been  issued  to  five  attornies. 

Mr.  Montagu  for  the  petitioner. 

Mr.  Knightj  contrd. 

The  Lord  Chancellor  said  the  petition  was  pre- 
sented too  late.  It  was  dismissed  without  costs,  bis 
Lordship  saying,  that  it  appeared  to  him  to  be  ui 
evasion  of  the  order ;  and  that  such  evasions  should, 
by  reconsidering  the  general  order,  be  guarded  against 
in  future. 
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CASES  IN  THIS  VOLUME, 


And  of  the 


CONTEMPORA  NEO  US     CASES 


DECIDED    IN   THE    COURTS   OF  LAW. 


ABATEMENT. 

I.  A  commission  having  issued  on 
the  petition  of  four  partners,  one  of 
whom  died  before  the  date  of  the 
^fieU  and  of  the  commission,  it  was 
ordered  to  be  superseded  forthwith, 
with  liberty  to  the  surviving  part- 
ners to  loage  new  docket  papers 
and  issue  another  commission.  Ex 
parte  Wakefiddf  1  Mont.  &  Maca. 
291. 

%  Where  there  are  two  plaintiffs, 
and  one  of  them  only  becomes 
bankrupt,  the  bill  may  be  dismissed 
upon  the  usual  motion.  Caddick  v. 
Massan,  1  Sim.  501. 


ABSENTING. 

See  Act  of.  Bankruptcy,   I,  2, 

3,  4. 


ACQUIESCENCE. 
See  Supersedeas,  6,  7,  8,  9. 


ACT  —  BANKRUPT. 

Sections  retrospective,  54, 55^  56. 
72.  82.  Ex  parte  Grundy,  1  Mont. 
&  Maca.  293.     See  Annuity,  2. 

Sections  not  retrospective,  73. 92. 
132.  Ex  parte  Shepherd^  1  Mont. 
&  Maca.  67. 

See  Assignees,    24.      Bankrupt 
Act,  2.    Evidence,  2. 

Construction  of. 
See  Bankrupt  Act,  1,  2. 


ACT  OF  BANKRUPTCY. 

Absenting, 

1.  If  a  creditor  call  by  appoint- 
ment upon  his  debtor,  wKo  is  in 
extreme  distress,  and  he  see  the 
debtor,  who  immediately  leaves  the 
room,  and  the  jury  find  that  he  led 
the  room  with  intent  to. delay  the 

H  h3 
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creditor,  the  Court  will  not  disturb 
the  verdict.  CharringUm  v,  Broum, 
11  B.M.  341. 

2.  The  absenting  from  any  place 
is  an  act  of  bankruptcy.  Cambridge 
V.  Anderson,  1  C.  &  P.  21 3. ;  Hallen 
V.  Homer,  1  C.  &  P.  108. 

3.  If  bankers  close  the  doors 
and  windows  of  the  bank,  and  their 
customers  cannot  obtain  admission, 
it  seems  to  be  an  act  of  bankruptcy 
by  absenting.  Comming  v.  Bailey, 
6  Bing.  365. 

4.  If  a  country  banker  go  to  Lon- 
don, when  there  is  a  run  upon  the 
bank,  to  obtain  money  to  meet  the 
pressure ;  but  afler  his  exertions 
fail,  he  remains  in  London  to  avoid 
his  creditors,  it  is  an  act  of  bank- 
ruptcy, by  absenting.  Comming 
V.  Baila^,  6  Bing.  370. 

Fraudulent  Deed, 

5.  The  execution  by  the  debtor 
of  a  deed  of  trust,  which  is  an  act 
of  bankruptcy,  is  not  in  the  nature 
of  an  escrow  before  it  is  executed 
by  the  trustees.  Simpson  v.  Sikes, 
6M.&S.312. 

'6.  An  assignment  by  bankers, 
in  failing  circumstances,  and  who 
had  stopped  payment,  of  all  their 
estate  and  effects  to  trustees  for 
the  benefit  of  their  creditors,  is  an 
act  of  bankniptcvy  although  the 
assignment  be  made  merely  for  the 
purpose  of  making  an  act  of  bank- 
ruptcy. Simpson  v.  Sikes,  6  M.  &  S. 
295. 

Preference. 

7.  It  has  been  ruled,  that  a  giflt 
of  money  is  not  within  section  73. 
Ahell  V.  baniell,  1  Moody  &  M.  371. 

8.  If  a  trader  give  a  bill  of  sale  of 
his  own  will,  and  not  on  pressure  or 
demand,  but  when  he  is  in  such  a 
situation  that  he  must  be  supposed 
to  anticipate  that  a  bankruptcy  will 


in  all  human  probability  follow,  it 
is,  it  seems,  an  act  of  bankruptcy. 
Gibbins  v.  Phillips,  7  B.  &  C.  529. 

9.  If  a  builder  is  employed  in 
building  on  the  land  of  a  proprietor, 
and,  upon  disagreeing  as  to  the 
construction  of  the  contract,  the 
proprietor  claims  to  consider  the 
builder  as  a  debtor,  on  account  of 
certain  advances  made  to  him  to  an 
extent  which  the  builder  denies, 
and  the  builder's  son,  who  prin- 
cipally manages  the  work,  removes 
goods  to  the  premises  of  a  person 
who  supplied  some  of  the  materials 
used,  for  safe  custody,  and  to  se- 
cure them  from  being  taken  by  the 
proprietor,  and  the  builder  approves 
the  discontinuance  of  the  works, 
but  did  not  direct  or  know  of  the 
removal  of  the  goods,  it  is  not  an 
act  of  bankruptcy.  Cotton  v.  James, 
1  Moody  &  M.  277. 

10.  The  fraudulent  delivery  or 
transfer  of  a  bill  of  exchange  is  an 
act  of  bankruptcy.  Comming  v. 
Bailey,  6  Bing.  863. 

11.  If  a  trader  fraudulently  in- 
close in  a  letter  to  a  creditor  a  bill 
of  exchange,  it  is  an  act  of  bank* 
ruptcy  without  evidence  that  the 
bill  ever  came  to  the  hands  of  the 
creditor,  or  that  he  would  have 
accepted  it.  Comming  v.  Bailey, 
6  Bing.  369. 

Keeping  House. 

12.  If  a  trader  deny  himself  to  a 
person,  who  desires  that  he  may  be 
told  that  a  certain  bill  of  exchange, 
mentioning  the  parties  to  it^  is  dis- 
honoured, and  that  he  wishes  to  see 
him  in  consequence,  such  denial  is 
an  act  of  bankruptcy,  without  fur- 
ther proof  of  the  party's  being  a 
creditor,  if  the  jury  believe  that 
the  bankrupt  so  considered  him. 
Bleasby  v.  Crossley,  2  C.  &  P.  (N.P.) 
213. 
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13.  A  denial  to  a  clerk  of  a  cre- 
ditor, who  only  asks  to  see  the 
debtor,  but  does  not  ask  for  money, 
is  an  act  of  bankruptcy)  if  in  fact 
the  clerk  did,  to  the  knowledge  of 
the  debtor,  call  for  money.  Hughes 
V.  Gilman,  10  B.  M.  480  ;  2  Carr. 
&  P.  (N.P.)  32. 

14.  A  denial  at  a  late  hour,  after 
retirement  to  rest,  Is  not  an  act  of 
bankruptcy.     Ibid. 

15.  If  a  trader  hear  himself  de- 
nied to  a  creditor  by  one  of  his 
family,  and  he  do  not  come  forward, 
and  his  remaining  quiescent  is  from 
an  intention  to  delay  the  creditor, 
it  has  been  ruled  that  it  is  an  act 
of  bankruptcy.  Smith  v.  Moon, 
I  Moody  &  M.  458. 

16.  If  a  person  call  at  a  trader's 
and  desire  to  see  the  trader,  and 
tliat  be  may  be  told  that  a  bill  is 
dishonoured ;  and  upon  the  message 
being  communicated  to  the  trader, 
he  desires  his  servant  to  say  that  he 
is  not  in  town,  and  he  then  con- 
ceals himself,  he  commits  an  act 
of  bankruptcy,  if  he  consider  the 
person  who  called  to  be  a  creditor. 
Bleasbt/  V.  Oos/^,  2  C.&  P.  '213. 

17.  An  act  of  bankruptcy  by  be- 
ginning to  keep  house  may  be  by 
closing  the  doors  without  change 
of  place  or  denial  of  creditors. 
Comminff  v.  Bailey,  €  Bing.  369. 

18.  If  bankers  close  the  doors 
and  windows  of  the  bank,  and  their 
customers  cannot  obtain  admission, 
and  the  jury  find  that  they  are  so 
closed  to  exclude  the  customers, 
and  the  bankers  remain  within,  it  is 
an  act  of  banruptcy  by  beginning  to 
keep  house.  Commimg  v.  Baijof, 
6Bmg.365. 

19.  h   has   been   ruled,   that    a 
denial  to  a  creditor  by  a  debtor,  at    I 
his  dwelling  house,  at  a  short  dis-    I 
tancc  from  London,  is   an   act    of  , 
bankruptcy,  although  the  debtor  is 


always  accessible  at  his  place  of 
I  business  in  London.  Park  v.  Proascr, 
I    1  C.  &  P.  176.     Per  Abbot,  C.J. 

20.  If  a  debtor,  who  is  always 
accessible  to  his  creditors  at  his 
place  of  business  in  London,  de- 
clines to  see  his  creditor  upon  his 
applying  in  the  country  to  see  him, 
the  answer  ought  not  to  be,  "  that 
he  is  not  at  home,"  but  "  that  he 
attends  to  business  only  in  London." 
Park  V.  Prouer,  1  C.&  P.  176.  Per 
Abbot,  C.  J. 

Lying  in  Priton. 

21.  The  act  of  bankruptcy  by 
lying  in  prison  does  not  relate  to 
the  Srstday  of  imprisonment.  Moter 
V.  Newmati,  6  Bing.  556 ;  Higgitu  v. 
Jf'^dflm,  S  Y.  &  J.  I. 

23.  In  the  act  of  bankruptcy  by 
lying  in  prison  two  montlis,  the  first 
and  last  days  must  be  included  to 
constitute  the  twenty-one  days. 
Higgini  v.  M'Adam,  1  Y.  &  J.  L 

Time  of  eommiuing. 

23.  Theactofbankruptcy maybe 
committed  aller  the  tramng  has 
ceased.  J}oe  v.  LamreMx,  2  Carr. 
&  P.  (N.P.)  135. 

24.  An  act  of  bankruptcy  com- 
mitted before  the  6  G.  4.  c.  16.  took 
effect,  will  not  support  a  commission 
issued  after  that  time.  Hewson  v. 
Heard,  Palmer  v.  Moort,  9  B.  &  C. 
754. 

25.  The  act  of  bankruptcy  may 
be  between  the  time  of  striking  the 
docket  and  the  issuing  of  the  com- 
mission. Simpson  v.Siketi^yi.&S. 
912. 

26.  If  a  trader  commit  an  act  of 
bankruptcy  upon  which  a  commis- 
sion might  be  issued  under  the 
statutes  then  in  force ;  but  which 
are  rci>ealed,  and  the  repealing 
statute  is  repealed,  it  is  sufficient  to 
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support  a  commission  issued  after 
the  repeal  of  the  repealing  statute. 
Pkillipi  \.  Uoptoood,  10B.&C.  38. 

Btf  Member  of  Parliament. 
27-  To  prove  an  act  of  bank- 
ruptcy,  by  a  trader  who  is  a  member 
of  parliameut,  by  his  not  paying  or 
securing  to  a  creditor  a  'debt  of 
100/.,  it  may  be  shewn  that  he  was 
a  creditor  without  calling  him  as  a 
witness.  Burton  v.  Green,  3  C.  &  P. 
306. 


28.  Tie  affidavit  upon  striking  a 
docket  is,  as  against  the  deponent, 
conclusive  evidence  of  the  bank- 
ruplcy.  Le&eUer  v.  Sc^,  4  Bing. 
623;  1  M.&P.  597. 

29.  In  an  action  by  the  assignees 
of  a  bankrupt  communications  made 
by  the  bankrupt  to  his  attorney  may 
be  given  in  evidence  to  prove  the 
act  of  bankruptcy,  if  the  bankrupt 
consents,  and  it  does  not  lie  in  the 
mouth  of  the  defendant  to  take  the 
objectioa  to  their  disclosure.  Merle 
V.  Moore,  2  C.&  P.  (N.P.)  275. 

3a  It  has  been  ruled,  that  the 
declarations  by  a  trader,  upon  his 
return  home,  that  he  had  gone 
away  for  the  purpose  of  avoiding 
a  writ,  is  evidence  of  an  act  of 
bankruptcy,  without  any  evidence 
that  a  writ  had  issued,  or  that  he 
was  indebted.  Newman  v.  Stretch, 
I  Moody  &  M.  338. 

31.  If  the  only  evidence  on  the 
proceedings  of  the  act  of  bank- 
ruptcy is  Uie  evidence  of  the  bank' 
rapt,  and  no  objection  is  made  at 
the  trial,  it  is  not  any  ground -for  a 
new  trial.  Jacobs  v.  Latour,  2  B.  M. 
203;  5  Bing.  131. 

General. 

32.  A  man  cannot  commit  an  act 
of  bankruptcy  by  the  conduct  of 


his  agent,  without  his  knowledge. 
Cotton  V.  Jama,  1  Moody  &  M.  277. 
33.  The  opinion  that  an  act  of 
bankruptcy  is  a  crime  no  longer 
prevails.  D.  Tindal,  C.  J.  Camming 
V.  BiH%,  6  Bing.  371. 

See  Evidence. 

Act  <f  Bankrvplcy  in  India. 

See  India. 


ACTION. 

If,  in  an  action  to  try  the  vali- 
dity of  the  commission,  there  is 
a  plea  of  bankruptcy,  and  the  re- 
plication, protesting  the  debt  and 
the  trading,  deny  Uiat  the  plaintiff 
did  become  bankrupt,  the  issue  is 
merely  as  to  the  act  of  bank- 
ruptcy. Cotton  V.  Jamet,  3  C  &  P. 
512. 

Limitation  rf. 
See  Assignees,  13,  14. 


AFFIDAVIT. 

1.  Affidavit  verifying  proceedings 
at  law  not  evidence,  and  taken  off 
the  file,  with  costs.  Ex  parte 
Bamee,  1  Mont.  &  Maca.  9. 

2.  Tie  provision  in  the  statute 
requiring  an  affidavit,  on  striking  a 
docket,  that  the  party  is  bankrupt, 
u  directory  only,  and  the  commis- 
sion would  be  valid  without  any 
such  affidavit.  Simpson  v.  Sikex, 
6M.&S.  311. 

See  Docket,  2. 
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ALLOWANCE. 

1.  Where  A.,  being  one  of  three 
partners,  had  paid  20f.  in  the  pound 
on  his  separate  estate,  and  I2s.  6d. 
in  the  pound  had  been  paid  on  the 
joint  estate,  but  on  the  separate 
estates  of  the  two  other  partners 
a  sufficient  dividend  had  not  been 
paid :  Held,  that  under  the  6  Geo.  4. 
C.16.  s.  128.  &  129.,  A.  was  entitled, 
for  his  sole  use,  to  an  allowance  of 
five  per  cent,  not  exceeding  400/. 
Ex  parte  JtftncAiR,  1  Mont.&Maca. 
135. 

2.  The  allowance  ts  not  payable 
until  a  final  dividend  has  been  made. 
Ex  parte ilftRcAiii,  I  Monl.&Maca. 
135 ;  and  ex  parte  Surridge,  1  Mont. 
&  Maca.  287. 

3.  Where  a  commission  had  is- 
sued ID  1815,  and  it  was  stated  in 
the  petition  that  a  final  dividend 
had  been  advertised  in  June  1827, 
(he  bankrupt's  allowance  was  or- 
dered to  be  paid,  although  it  was 
admitted  at  tne  bar  that  there  was 
still  some  reversionary  property, 
but  of  small  amount,  to  be  realized. 
Ex  parte  Davit,  1  Mont.  &  Maca.  36. 

4.  WItere  the  bankrupt's  right  to 
an  allowance  vested  before  the 
1st  of  September  1825:  Held,  that 
he  was  only  entitled  to  the  amount 
directed  to  be  paid  by  the  5  G.  2. 
c.  3a  B.  7.  Ex  parte  ifuoi,  1  Mont. 
Sl  Maca.  297. 


See  Commission,  9l 


APPEAL. 
<Sec  Costs,  5.     REUZABtNc. 


ANNUITY. 

1.  An  annuity  given  to  A,  for  his 

Eersonal  support,  not  to  be  liable  to 
is  debts,  and  to  be  paid  from  time 
to  time  into  his  proper  hands  and 
not  to  any  other  person,  and  his 
receipt  only  to  be  a  sufficient  dis- 
charge, passes  on  A.'s  bankruptcy 
to  his  assignees.  Gravet  v.  Dolphin, 
1  Simons,  66. 

2.  The  clauses  in  the  6  Geo.  *. 
c.  16.  (ss.  5*  &  55.),  respecting  an- 
nuities, have  a  retrospective  opera- 
tion. Bell  V.  Billon,  4  Bing.  615; 
1  M.  &  P.  574. 

3.  Before  suing  the  surety  of  the 
grantor  of  an  annuity  in  respect  of 
arrears  of  the  annuity,  where  the 
grantor  has  become  bankrupt,  the 
value  of  the  annuity  must  be  ascer- 
tained by  the  commissioners  al- 
though the  annuity  was  granted, 
and  the  grantor  became  bankrupt 
previously  to  September  1825.  Bell 
v.  Billon,  i  Bing.  615 ;  1  M.  &  P.  574. 

4.  A  surety  under  an  annuity 
deed,  redeemmg  the  annuity  sub- 
sequent to  the  bankruptcy  of  the 
grantor  of  the  annuity,  is  entitled 
to  the  benefit  of  the  grantee's  proof 
under  the  grantor's  commission,  and 
to  proceed  by  action  against  the 
grantor,  who  had  obtained  his  cer- 
tificate, for  the  arrears  of  the  an- 
nuity  subsequent  to  the  commission. 

WcUhins   V.   Fkmnagan,    S   Russ. 


APPROPRIATION. 
I.  At  a  dividend  meeting  under  a 
commission  against  A.,  a  claim  was 
entered  on  behalf  of  B.,  and  a  sum 
ordered  to  be  appropriated  in  tlie 
hands  of  C.,  the  sole  assignee,  to 
answer  eventually  the  amount  of  the 
several  sums  proved  and  claimed. 
But  before  the  claim  of  B.  was  per- 
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fected  into  a  proof,  C.  misapplied 
tlic  money  so  placed  in  his  hands, 
and  became  bankrupt :  Held,  that 
B.  was  not  entitled  to  recover  from 
the  estate  of  A.  hie  proportion  of 
the  sum  appropriated  in  the  hands 
of  C.  and  misapplief  by  him.  Ex 
parte  Grant,  1  Mont.  &  Maca.  77- 


ARBITRATION. 

1.  Whether,  in  general,  bank- 
ruptcy revokes  Bubmission  to  arbi- 
tration is  not  settled.  Per  Lord 
Tcnterden,  MariA  v.  Wood,  9  B.  &  C. 
664.. 

2.  If  one  of  two  parties  who  have 
submitted  disputes  to  arbitration 
become  bankrupt,  if  all  his  interest 
in  the  matters  in  dispute  pass  to 
the  assignees,  the  other  may  re- 
voke the  submission,  without  being 
liable  to  an  action.  Marsh  v.  Wood, 


1.  Ifproceedings  are  commenced 
against  bail,  whose  principal  has  be- 
come bankrupt,  and  their  surrender- 
ing the  bankrupt  wilt  be  attended 
with  expence  to  his  estate,  and  in- 
convenience to  him  in  making  out 
his  accounts,  and  passing  his  ex- 
amination, the  Court  of  King's 
Bench  will  enlarge  the  time  for 
the  bail  to  surrender  the  bank> 
rupt.  Q^  V.  Dkhitu,  6  M.  &  S. 
349. 

2.  A  bankrupt  may  be  taken  by 
his  bail  for  the  purpose  of  render- 
ing him,  notwitnstandins  his  pri- 
vilege from  arrest ;  and  if  they 
neglect  to  take  him  they  may  be 
fixed.  Payne  v.  Spencer,  6  M.  &  S. 
237. 

See  Election. 


ASSIGNEES. 
Election  of. 

1.  Hie  rejection  by  commi^ion- 
ers  of  an  assignee  as  unfit,  uoder 
6  Geo.  4.  c.  16.  s.  61.,  is  not  Anal : 
An  appeal  lies  to  the  Lord  Chan- 
cellor. Ex  parte  Candy,  I  Mont.  & 
Maca.  197. 

2.  Where,  at  the  election  of  as- 
signees, the  major  part  io  value  of 
the  creditors  had  been,  accidentally, 
And  without  default  on  their  parts, 
excluded  from  vutine,  a  new  choice 
of  assignees  was  directed  to  be 
made.  Ex  parte  DecAapeauroupe, 
1  Mont.  &  Maca.  174. 

3.  Adverse  interest  by  on  elector 
is  not  a  reason  for  rejection  of  the 
elected.  Ex  parte  Candy,  1  Mont. 
&  Maca.  198. 

4.  Adverse  interest  in  tlie  elected 
when  it  amounts  to  unfitness.  Ex 
parte  Candy,  I  Mont.  &  Maca.  198. 

5.  An  assignee  ought  not  to  be 
solicitor  to  the  commission.  Ex 
parte -BnrfcocA,  lMont.&  Maca.  231. 

Reipontibility. 

6.  Assignees  of  a  bankrupt  not 
responsible  for  a  loss  sustained  in 
the  disposal  of  the  bankrupt's 
effects,  where,  under  the  circum- 
stances, it  could  be  inferred  that 
there  had  been  no  blameable  neg- 
ligence in  their  conduct.  Ex  parte 
Turner,  J  Mont.  &  Maca.  52. 

7.  It  has  been  ruled,  that  if 
mortgaged  property  is  sold  with 
the'  bankrupt's  goods,  but  without 
the  sanction  of  the  assignees,  their 
returning  a  copy  of  the  catalogue 
to  thfe  excise  office,  with  T(r declara- 
tion subscribed  by  them  that  the 
goods  belong  to  the  bankrupt,  for 
the  purpose  of  exempting  the  goods 
from  auction  duty,  it  is  not  an 
adoption  of  the  sale  by  the  assig- 
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necs.  Bkaden  v.  Hancock^  1  Moody 
&  M.  W6. 

Election  as  to  Property. 

8.  If  a  lessee  become  bankrupt, 
the  term  remains  vested  in  him,  until 
either  the  assignees  elect  to  take 
it,  or  until  be  himself  delivers  it 
up  under  the  provisions  of  6  G.  4. 
c.  1 6.  s.  75.  Tuck  v.  Fyson^  6  Bing. 
3S0. 

Buying  the  Estate. 

9.  Leave  given  to  assignees  to 
bid  for  part  of  the  bankrupt's  estate, 
a  meeting  of  the  creditors  having 
previously  given  their  sanction  to 
the  application.  Anonymous^  2  Russ. 
350. 

10.  An  assignee,  under  particular 
circumstances,  permitted  to  bid  ^t 
the  sale  of  the  bankrupt's  estate,  his 
solicitor  not  having  the  manage- 
ment of  the  sale.  £x  parte  JIfer- 
land^  1  Mont.  &  Maca.  76. 

11.  An  agreement,  by  which  a 
person  is  enabled  to  buy  property 
of  the  bankrupts  at  a  certain  sum,  on 
giving  the  bankrupt  a  specific  sum 
.is  void,  unless,  as  it  seems,  a  com- 
munication is  made  to  all  the  cre- 
ditors ;  but  a  communication  to  the 
assignees  alone  is  not  sufficient. 
Macshane  v.  Gill,  1  C.  &  P.  149. 

12.  The  assignees  of  a  bankrupt 
may  be  justified  in  declining  to  con- 
tinue works  in  a  mine,  which  do  not 
appear  likely  to  prove  immediately 
beneficial  to  the  estate ;  and  even 
in  relinquishing  the  bankrupts*  in- 
terest therein  as  a  damnosa  iuBredi" 
tcts;  but  however  pure  their  motives, 
neither  assignees  nor  commissioners 
can  be  permitted  to  possess  them- 
selves, by  purchase  or  otherwise, 
of  any  part  of  the  bankrupts'  in- 
terest in  such  property.  Against 
all  transfers  of  the  bankrupts'  estate, 


either  to  the  assignees  or  commis- 
sioners, the  rule  of  the  Court  is 
uniform  and  inflexible.  Ex  parte 
Badcoeky  1  Mont.  &  Maca.  231. 

Actions  and  Suits  by  and  againsL 

13.  An  action  need  not  be  com- 
menced against  an  assignee  within 
three  months  afler  the  cause  of 
action.  Carruthers  v.  Payne,  5  Bing. 
270. 

14.  The  right  construction  of 
6  G.  4.  c.  16.  S.44.  as  to  the  time 
within  which  an  action  must  be 
commenced,  appears  to  be,  that  if 
the  assignee  does  an  act  directed 
by  the  statute,  but  does  it  errone- 
ously, he  is  protected ;  but  if  he 
does  the  act  as  the  result  of  his 
ownership  of  that  which  was  the 
bankrupt's  property,  and  not  by  the 
direction  of  the  statute,  this  is  not 
done  in  pursuance  of  the  statute, 
and  he  is  responsible  for  it.  Per 
Bayley,  J.  Jadge  v.  Parker,  8  B. 
&  C.  701. 

15.  If,  after  a  known  act  of  bank* 
ruptcy,  a  person  take  possession  of 
the  stock  m  trade  and  continue  the 
business,  and  after  a  commission  has 
issued,  he  pay  the  balance  upon  the 
debtor  and  creditor  account  to  the 
messenger,  who  duly  pa3r8  and  ac- 
counts to  the  assignees,  by  whom 
it  is  accepted,  the  assignees  cannot 
afterwards  treat  him  as  a  wrong 
doer,  and  maintain  trover  against 
him.  Brewer  v.  Sparrow,  7  B.  &  C* 
310. 

16.  The  assignees  may  maintain 
trover  for  a  bill  of  exchange, 
which  the  bankrupt  transferred 
after  his  bankruptcy,  upon  which 
the  bankrupt  had  a  lien  for  a  part 
of  the  amount.  Hcdl  v.  Barnard, 
1  C.  &  P.  382. 

17.  Trover  will  lie  a^nst  the  as- 
signees, under  a  commission  against 

I  a  banker,  for  tlic  proceeds  of  short 
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bills  received  by  the  assignees  after 
the  bankruptcy.  Tennant  v.  Stra^ 
cAan,  1  Moody  &  M.  378. 

18.  If  a  right  of  entry  is  vested  in 
husband  and  wife  in  right  of  the 
wife,  the  assignees  of  the  husband 
may  recover  tne  freehold  by  a  writ 
of  entry.  MicheU  v.  Hughes^  6  Bing. 

696. 

19.  A  demurrer  does  not  lie  to  a 
bill  by  assignees,  on  the  ground  that 
it  does  not  state  the  suit  to  be  in- 
stituted with  consent  of  the  credi- 
tors or  of  the  commissioners.  Jones 
V.  Yaies,  3  Y.  &  J.  373. 

See  Trover. 

Evidence  in  Actions  by. 

90.  In  an  action  by  assignees 
against  a  debtor,  the  bankrupt's 
attorney  may  be  examined  as  to 
communications  made  by  the  bank- 
rupt at  the  time  of  preparing  a 
deed  which  is  relied  on  as  the  act 
of  bankruptcy,  if  the  bankrupt  does 
object;  and  it  does  not  lie  in  the 
mouth  of  the  defendant  to  take  the 
objection.  Merle  s.Moore^  2.  C.  &  P. 
275. 

21.  If  awitne8s,on  being  examined 
before  commissioners,  do  not  bring 
his  books  with  him,  but  while  under 
examination  consents  that  the  ac- 
countant shall  examine  his  books, 
and  compare  them  with  an  extract 
from  the  bankrupt's  books,  the  ac- 
countant cannot  be  examined  as  to 
the  dealings  with  the  bankrupt  from 
the  inspection  of  the  books,  without 
also  reading  the  examination  before 
the  commissioners.  Yates  v.  Cam» 
sew,  3  C.&P.  100. 

22.  In  assumpsit  by  the  assignees 
for  money  paid  by  the  bankrupt 
after  the  bankruptcy,  where  there 
is  not  a  count  for  money  had  and 
received  to  the  use  of  the  assignees, 
the  plaintiffs  cannot  recover  on  the 


count  for  an  account  stated  with 
the  assignees,  where  the  defendant, 
in  an  examination  before  the  com- 
missioners, admits  that  he  has  re- 
ceived a  sum,  but  does  not  acknow- 
ledge it  as  a  debt;  and  it  seems 
doubtful  whether  he  could  recover 
even  if  he  had  acknowledged  it. 
Tucker  v. Barrow,  3  C.&  P.  85. 

23.  It  has  been  ruled,  that  in 
trover  against  a  person  who  holds 
property  as  an  assignee,  the  requi- 
sites to  prove  the  commission  need 
not  be  proved,  unless  there  has 
been  notice  to  dispute  the  commis- 
sion.  Newport  v.  HoUings,  3  Carr. 
&  P.  223. 

24.  Section  92.  has  not  a  retro- 
spective operation.  Key  v.  Goodwin, 
6  Bing.  576. 

25.  It  has  been  ruled,  that  it  is 
not  a  sufficient  ground  for  tlie  post- 
ponement of  a  trial,  that  the  bank- 
rupt is  an  important  witness,  and 
will  shortly  be  competent,  by  the 
Chancellor  s  allowance  of  his  cer- 
tificate, which  has  been  signed 
by  the  commissioners.  Tennant  v. 
Strachan,  1  Moody  &  M.  378. 

26.  Where  a  party,  examined 
before  commissioners  of  bankrupt, 
admitted  that  he  had  received  a 
sum  of  money  on  account  of  the 
bankrupt,  after  an  act  of  bank- 
ruptcy, but  not  that  it  was  a  sub- 
sisting debt:  Held,  that  this  was 
not  evidence  sufficient  to  support 
a  count  on  an  account  stated  with 
the  assignees.  Query,  whether 
an  admission,  obtained  by  such 
compulsory  examination,  can  be 
used  as  evidence  in  such  an  ac- 
tion ?  Tucker  v.  Barrow,  7  B  &  C. 
623. 

27.  Examinations  of  parties  before 
commissioners  of  bankrupt,  unless 
obtained  by  imposition  or  under 
duress,  may  be  received  in  evi- 
dence against  them  in  actions  by 
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the  assignees.    Robton  t.  Alexander, 
1  M.  &  P.  448. 

28.  If,  upon  an  application  made 
by  the  collector  for  the  assignees 
to  a  debtor  of  the  bankrupt,  the 
debtor  knowing  that  the  collector 
came  from  the  assignees,  says,  "  1 
will  call  and  pay  the  money ;"  such 
promise  is  an  admission  of  the 
rights  of  the  assignees,  and  renders 
it  unnecessary  to  prove  the  requi- 
sites in  support  of  the  commission, 
i^  V.  Monk,  2  Carr.  &  P.  (N.  P.) 
112. 

29.  In  an  action  against  a  peti- 
tioning creditor  under  a  former 
commission,  who  illegally  com- 
pounded with  the  bankrupt,  the 
supersedeas  of  the  former  commis- 
sioD  is  cunclusive  evidence  of  the 
bankruptcy.  LedbeOer  v,  SabjiiBiag. 
623. 

30.  It  has  been  ruled,  that  in  an 
action  by  assignees  to  recover  sums 
paid  by  the  bankrupt  in  prefer- 
ence, letters,  received  by  the  bank- 
rupt from  a  person  to  whom  he  had 
applied  for  an  advance,  are  evi- 
dence to  the  extent  that  the  assist- 
ance was  refused.  Vocher  v.  Cocks, 
1  Moody  &  M.  355. 

31.  It  has  been  ruled,  that  in  an 
action  by  assignees  to  recover  sums 
paid  by  the  bankrupt  in  preference. 


but  not  accompanying  any  act,  as 
to  his  circumstances,  are  admissible 
to  shew  under  what  circumstances 
and  why  the  payment  was  made. 

Vaeher  v.  Coc/a,  1  Moody  &  M.  35*. 
See  Guthrie  v.  Crostley,  2  Carr.  &  P. 
301,  and  S.  P.  Herbert  v.  Wikoch, 
Bristol  Summer  Assizes,  1829,  in 
note  to  1  Moody  &  M.  355- 

32.  It  is  unsettled,  whether  in  an 
action  of  trover  by  assignees,  in 
which  the  bankruptcy  is  disputed, 

letters  written  by  the  bankrupt  to 


the  petitioning  creditor  after  the 
act  of  bankruptcy,  before  the  com- 
mission, acknowledging  a  debt,  can 
be  received  as  evidence.  Saun- 
derion  v.  Le/erett,  I  Carr.  &  P.  46. 

33.  The  buying  goods  of  a  trader 
to  a  great  extent,  for  near  two 
years,  at  more  than  SO  per  cent, 
under  prime  cost,  U  evidence  of 
knowledge  by  the  purchaser  of  the 
insolvency  of  the  seller.  Yatei  v. 
Canuew,  3  C.&  P.  100. 

34.  It  is  only  in  actions  or  suits 
brought  by  the  bankrupts  oum 
assignees  fur  a  debt  or  demand  for 
which  Ae  might  liave  sued,  that  the 
depositions  under  a  commission  are 
made  evidence.  MutkeO  v.  Drum' 
mond,  10B.&C.158. 

35.'l1ie  petitioning  creditor's  debt, 
trading,  and  act  of  bankruptcy,  are 
sufficiently  proved  by  the  produc- 
tion of  the  commission  and  the 
proceedings  under  it,  in  a  case 
where  the  defendant  is  not  named 
as  assignee  on  the  record,  provided 
no  notice  under  the  49  Geo.  3. 
c.  121.  s.  10.  has  been  given  by  the 
plaintiff.    Jtoioe  v.  Lant,  1  Gow.  24. 

CosU. 

36.  Extra  costs,  incurred  by  assig- 
nees of  a  bankrupt  in  conducting 
prosecutions  for  perjury  and  con- 
spiracy, directed  to  be  allowed 
under  6  Geo.  4.  c.  16.  s.106.  Ex 
parte  Strangle,  1  Mont.  &  Maca.  31. 

See  Costs,  1. 

Accounts  o^. 

37.  Creditors  are  not  entitled  to 
apply  to  the  Court  for  an  order,  to 
have  copies  of  the  assignees  ac- 
counts delivered  to  them.  They 
are  entitled,  under  the  6  Geo.  4. 
c.  16.  E.  101.,  to  inspect  such  ac- 
counts, and  for  that  purpose  an 
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application  must  be  made,  in  the 
firat  instance,  to  the  comniissioners. 
Ex  parte  Granger ^  1  Mont.&  Maca. 
289. 

Charging  20  /»r  Cent. 

38.  Interest  at  twenty  per  cent, 
cannot  be  recovered  on  the  common 
money  counts,  unless  the  commis- 
sioners have  settled  an  account,  and 
charged  the  assignee  with  interest. 
Beresford  v.  Bin^,  1  C.  &  P.  373. 


ATTESTATION. 

1.  Unless  the  person  attesting  the 
signatures  of  the  petitioners,  under 
the  general  order  of  August  1809, 
be  the  solicitor  actually  presenting 
the  petition,  he  should  state  himself 
in  the  attestation  to  be  the  attorney, 
solicitor,  or  agent  of  the  party 
signing  in  the  matter  of  the  petition* 
£x  parte  Claphamj  1  Mont.  &  Maca. 
51- 

2.  The  signature  of  a  petitioner 
attested  in  the  following  terms : 
*^  I  aUeU  this  to  be  the  signature 
of  the  said  A.  Caldecott ;  W.  H. 
Ashurst,  his  solicitor,  in  the  matter 
of  this  petition,**  is  a  sufficient  com- 
pliance with  the  general  order  of 
the  12th  of  August  1809.  Sembky 
that  the  word  "  authenticate^'  would 
also  be  sufficient.  Where  a  peti- 
tion was  presented  by  one  of  four 
assignees,  describing  ^himself  as 
*<  acting  assignee,"  and  stating  the 
absence  of  two  of  his  co-assignees, 
the  petition  was  permitted  to  pro- 
ceed. Ex  parte  Caldecott^  1  Mont. 
&  Maca.  433. 


AUCTION  DUTY. 

It  seems  that  a  sale  by  a  mort- 
gagee of  the  bankrupt's  property 
IS  not  liable  to  the  auction  duty. 
Bleaden  v.  Hancocky  1  Moody  &  M. 
466. 


BAIL. 


If  a  bankrupt  obtain  his  cer- 
tificate between  issue  and  judg- 
ment, the  Court  will  not,  upon  an 
application  by  the  bail,  s^r  judg- 
ment, enter  an  exonereiur  on  the 
bail -piece.  Humphreys  v.  Knight^ 
6  Bing.  569. 

See  Arrest,  1,  2. 


BANK  OF  ENGLAND  ACT. 
See  Debt  proveable,  2. 


BANKRUPT. 

Petition  that  a  bankrupt  be  com- 
pelled to  convey  under  6  Geo.  ♦• 
c.  16.  S.78.  refused,  until  he  could 
have  an  opportunity  of  trying  the 
validity  or  the  commission.  Ex 
^Bxte  .Thomasy  1  Mont.  &  Maca.  64. 

AS<0e  Jurisdiction,  1.    India. 


BANKRUPT  ACT. 

1.  The  word  deiiverg  in  sect.  3.  is 
of  very  general  signification,  but 
being  connected  with  the  words  gift 
or  transfer,  it  seems  that  in  inter* 
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pretation  it  must  be  confined  to 
transactions  of  the  same  nature.  Per 
Lord  Tenterden.      CoUon  v.  Jamesy 

1  Moody  &  M.  277- 

2.  Section  73.  has  not  a  retrospec- 
tive operation.    WombweU  v.  Laver^ 

2  Sim.  360. 


BRICKMAKER. 
See  Trading,  3.  6.  8. 


BUYER  AND  SELLER. 
See  Trading,  1,  2,  3,  4.  7,  8.  9.  11. 


CERTIFICATE. 
See  Annuity,  3.    Bail. 

Debts  barred  by. 

1 .  An  attorney,  in  custody,  when 
a  commission  issues  against  him, 
upon  an  attachment  for  nonpay- 
ment of  money,  is  discharged  by 
his  certificate.  Rex  v.  Edwards, 
9  B.  &  C.  652. 

2.  If  a  creditor  sue  a  surety  on 
a  guarantee,  and  the  principal 
debtor  become  bankrupt,  and  the 
creditor  prove  the  debt;  and  the 
surety  give  notice  to  the  creditor 
that,  though  he  does  not  admit  his 
liability  as  surety,  he  shall,  if  the 
creditor  sign  the  certificate,  hold 
himself  altogether  discharged ;  and, 
afler  issue  joined  in  the  action,  but 
before  trial,  the  creditor  sign  the 
certificate,  which,  without  such  sig- 
nature, the  bankrupt  could  not 
obtain,  and  the  certificate  is  al- 
lowed,   and    the    creditor    obtain 


judgment  in  the  action,  the  surety 
is  not  discharged  from  his  liability. 
Browne  v.  Carr^  2  Russell,  600. 

3.  The  Court  will  not  compel  an 
attorney  to  pay  a  sum  of  money  he 
has  receivea  in  his  character  of  at- 
torney ;  he  having,  after  the  receipt 
of  the  money,  become  bankrupt, 
and  obtained  his  certificate.    CtuH- 

ford  V.  Warreny  8 B.& C.  220. 

4.  If  the  owner  of  bank  stock 
give  to  a  stock-broker  a  power  of 
attorney  to  sell,  with  orders  not  to 
sell  Without  directions,  and  the 
broker  sells  the  stock  without  the 
knowledge  of  the  owner,  and  con- 
ceals the  sale  till  a  commission 
issue  against  him,  his  certificate  is 
not  a  bar  to  an  action  in  tort. 
Parker  v.  Croky  5  Bing.  63. 

5.  A  demand  for  goods  bargained 
and  sold,  ta  be  delivered  at  a  future 
day,  which  is  after  the  commission, 
is  not  barred  by  the  certificate  of 
the  vendee.  Boorman  v.  Nash^ 
9  B.  &  C.  145. 

6.  In  May  1825,  a  plaintiflF  ob- 
tained a  verdict  for  damages,  sub- 
ject to  an  award ;  and  on  the  7th 
of  January  1826,  a  commission  of 
bankruptcy  issued  against  the  plain- 
tiff. On  die  26th  of  January  the 
arbitrator  made  his  award,  and  or« 
dered  the  plaintiff  to  pay  a  sum  to 
the  defendant,  with  uie  costs  of 
the  award  and  of  the  reference, 
which  on  the  2l8t  of  April  1826, 
were  taxed  and  judgment  of  non- 
suit signed:  Held,  that  the  costs 
did  not  constitute  a  debt  proveable 
under  the  commission,  and  that  the 
bankrupt  was  not  discharged  as  to 
that  debt  by  his  certificate.  Haswell 
V.  Thorogoody  7  B.  &  C.  705. 

7.  Where  a  verdict  in  trover 
was  obtained  in  vacation  against  a 
trader,  who,  after  the  first  day  of 
next  term,  but  before  final  judg- 
ment was  signed,  became  bankrupt: 
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Held,  that  final  judgment,  signed 
afterwards  during  the  same  term, 
related  to  the  first  day  of  the  term, 
and  that  the  debt  thereby  created 
was  barred  by  the  bankrupt's  certi- 
ficate. Greenway  v.  Fisher^  7  B.  &  C. 
436. 

Mode  of  obtaining  Discharge. 

8.  A  bankrupt  obtained  his  cer- 
tificate on  the  1 3th  of  November  ; 
and  on  the  same  da^  a  fieri  facias 
was  executed  on  his  goods;  the 
Court  refused  relief  on  motion. 
Hanson  v.  Blakey,  At  Bing.  493. 

9.  If  a  bankrupt  obtain  his  certi- 
ficate between  issue  and  judgment, 
and  he  does  not  plead  his  certifi- 
cate, puis  darrein  continttancey  he 
may  be  discharged.  Humphreys  ▼. 
&iighi,  6  Bing.  569—572. 

General. 

10.  An  acknowledgment  of  a  debt 
by  one  of  two  partners,  made  after 
he  has  obtained  his  certificate,  is 
not  sufficient  to  take  the  case  out 
of  the  statute  of  limitations,  so  as 
to  charge  the  other  partner.  Martin 
V.  Bridgesy  3  C.  &  P.  83. 

11.  A  bill  given  to  a  creditor  to 
induce  him  to  sign  the  certificate 
is  void ;  but  if  it  is  given  merely  to 
prevent  opposition  to  the  certificate, 
It  is  gooa  in  the  hands  of  a  bond 

^/{c2e  holder,  without  notice.    Birch 
V.  Jervisy  3  C.  &  P.  379. 

12.  Where  a  creditor  who  has 
proved  is  fully  paid  by  the  surety^ 
he  cannot  afterwards  sign  the  certi- 
ficate.  Ratcliffe  v.  Gunson,  6  Mad. 
193. 

13.  A  general  plea  of  bankruptcy 
under  the  statute  must  pursue  the 
terms  of  the  statute  ^nd  conclude 
to  the  country.  Sfieen  v.  Garretty 
6  Bing.  686. 

14.  If  before  declaration  in  an 
action  of  debt,  the  plaintiff  is  in- 


formed that  one  of  the  defendants 
is  a  bankrupt,  and  has  obtained  his 
certificate,  and  no  step  is  taken  by 
the  plaintiff  to  discharge  the  bank- 
rupt, until  he  has  pleaded  his  bank- 
ruptcy and  certificate,  and  ruled  the 
plaintiff  to  reply,  and  a  replication 
IS  filed  as  to  the  other  defendant, 
and  a  nolle  prosequiy  as  to  the  bank- 
rupt he  is  not  entitled  to  his  costs, 
under  8£liz.  c.2.  s.2.  Booth  v. 
Middlecoaty  6  Bing.  445. 


CHOSE  IN  ACTION. 

A  trustee  under  the  54  Geo.  3. 
c.  137.  (Scotch  bankrupt  act)  can- 
not sue  in  his  own  name  for  a  chose 
in  action.  Jeffery.y.  M^Taggarty 
6M,&S.  126. 


COMMISSION. 

Description  in. 

1.  Where  the  bankrupts  were  de- 
scribed as  ^*  late  of  the  Kent  Road, 
coal  merchants,"  and  it  appeared 
that  they  had  quitted  that  trade  in 
1826,  and  had  smce  been  separately 
engaged  in  farming :  Held,  that  the 
description  was  insufficient,  and  that 
the  commission  should  be  super- 
seded. Ex  parte  Dagy  1  Mont.  & 
Maca.  208. 

2.  If  a  trader,  in  a  commission  of 
bankruptcy  issued  against  him,  is 
described  as  a  money  scrivener  only. 
It  is,  nevertheless,  competent  to  a 
plaintiff  to  support  the  commission 
by  proof  of  any  species  of  trading, 
notwithstanding  the  omission  of  the 
general  words,  "  dealer  and  chap- 
man.'' Smith  V.  Sandilandsy  I  Gow. 
171. 
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3.  Where,  after  the  opening  of  the 
commission,  the  name  of  the  bank- 
rupt had  been  erroneously  altered 
by  the  clerk  of  the  solicitor,  the 
Lord  Chancellor  refused  to  allow 
the  commission  to  be  amended,  and 
directed  that  it  should  be  super- 
seded. In  the  matter  of  Stammers, 
1  Mont.  &  Maca.  290. 

4.  Parties  claiming  debts,  and 
summoned  to  attend,  in  the  coun- 
try, for  examination  uiider  a 
commission  of  bankrupt,  are  not 
"  witnesses*'  within  the  meaoing  of 
6  Geo.  4.  c.  16.  s.  20.,  so  as  to 
entitle  them  to  an  auxiliary  com- 
mission for  their  examination.  Ex 
parte  Kirby^  1  Mont.  &  Maca.  440. 

See  Secoxd  Commission.     Notice 

TO  DISPUTE. 


COMMISSIONERS. 

1 .  The  Court  will  not  assume  that 
commissioners  of  bankrupt  are  likely 
to  exceed  the  authority  vested  in 
them.  Where  a  mortgagee  of  the 
bankrupt's  property,  who  was  sum- 
moned to  attend  before  the  com- 
missioners, petitioned  that  they 
might  be  restrained  from  requiring 
the  production  of  the  mortgage 
deed,  the  petition  was  dismissed 
with  costs,  as  being  premature.  Ex 
parte  Beeston^  1  Mont.  &  Maca.  244. 

2.  When  commissioners  take  more 
than  the  statutable  fees,  the  com- 
mission will  be  renewed  to  other 
commissioners.  Ex  parte  Ktrbyy 
1  Mont.  &  Maca.  405. 

3.  On  an  application  by  a  per- 
son against  whom  a  commission  of 
bankrupt  had  issued,  that  counsel 
might  be  permitted  to  attend  the 
commissioners,  on  his  behalf,  before 
adjudication,  the  Lord  Chancellor 

Vol.  L    , 


declined  to  make  any  order,  but 
intimated  his  opinion,  that,  under 
the  circumstances,  it  would  be  pro- 
per for  the  commissioners  to  com- 
ply with  the  request.  Ex  parte 
Taylor,  1  Mont.  &  Maca.  427. 


COMMITMENT. 

1.  Commissioners  of  bankrupt  arc 
not  empowered  to  dispense  with 
the  rule  of  law,  by  which  a  party  is 
protected  from  criminating  himself. 
Ex  parte  Kirhy,  1  Mont.  &  Maca. 
212. 

2.  If  a  witness  refuse  to  produce 
his  books,  or  a  copy  to  refresh  his 
memory,  so  that  he  may  be  enabled 
to  answer  such  questions  as,  without 
reference  to  his  books,  he  cannot 
answer,  he  may  be  committed  for 
not  answering  satisfactorily.  In 
the   matter   of  Dale   and   Hardy, 

1  Mont.  &  Maca.  271. 

3.  It  has  been  intimated,  that  a 
commitment  which  does  not  set  out 
all  the  questions  is  not  bad,  if  it 
appear  on  the  warrant  that  the  pri- 
soner did  not  make  any  objection  to 
the  questions,  or  that  the  prisoner 
has  answered  all  questions  put  to 
liim.  Ex  parte  Leake,  9  B.  Sc  C.  236. 

4.  When  a  return  is  defective  by 
not  fully  stating  the  warrant,  the 
judge  may  ask  the  gaoler  in  court 
whether  the  warrant  is  or  is  not 
fully  set  forth,  or  the  whole  of  the 
warrant  may  be  set  forth  by  the 
affidavit  of  those  who  oppose  the 
prisoner*s  discharge.     In  re  Power, 

2  Russell,  584. 

See  Habeas  Corpus.     Examina- 
tion, 1,  2. 
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COMPOSITION. 

1.  All  that  is  enacted  by  the 
6  Geo.  4.  c.  16.  8. 133.  is,  that  when 
a  certain  proportion  of  the  creditors 
agree  to  take  a  composition,  the 
chancellor  may  supersede.  It  does 
not  at  all  interfere  with  the  rights 
or  securities  of  persons  not  parties 
to  the  agreement.  Per  Lord  Ten- 
terden.  Tuck  t.  Taoke^  9  B.  &  C. 
437. 

2.  If  a  debtor  agrees  to  assign  all 
his  property  in  trust  for  his  credi- 
tors, upon  the  usual  covenants,  and 
to  be  void  if  not  signed  before  a 
given  day  by  all  the  creditors,  and 
the  trustees  sell  the  property  and 
pay  ten  shillings  in  the  pound,  and 
a  creditor,  who  has  not  executed 
within  the  time  mentioned,  will 
execute  : — an  action  cannot  be 
maintained  by  a  creditor  who  has 
executed,  until  it  is  ascertained  that 
the  other  creditor  will  not  execute. 
TaOodk  v.  Smith,  6  Bing.  339. 

3.  If,  after  a  commission  has 
issued,  it  is  agreed  between  the 
creditors  and  a  fViend  of  the  bank- 
rupt's, that  the  f\inds  shall  be  vested 
in  a  trustee,  who  shall  give  his  note 
for  58.  in  the  pound,  and  the  com- 
mission not  to  proceed,  but  the 
agreement  to  be  void  in  case  any  of 
the  creditors  to  the  amount  of  10/. 
refuse  within  fourteen  days;  and 
the  notes  are  given :  but  a  creditor 
refuses  to  execute,  and  the  com- 
mission proceeds ;  the  notes  cannot 
be  enfbrced  by  a  creditor.  Enderhy 
v.  Carder.    2  C.  &  P.  203. 


CONCERTED  COMMISSION. 

1.  It  has  been  ruled,  that  a  com- 
mission issued  at  the  instance  and 
request  of  the  bankrupt  is  good  at 
law.  By  Lord  Tenterden.  Shaw 
V.  Wmiam$y  1  R.&M.  19. 

2.  A  commission  issued  at  the 
request  of  the  bankrupt  is  super- 
seaeable.  Ex  parte  Gone,  1  Mont. 
&  Maca.  399. 

3.  If,  at  a  meeting  of  creditors^ 
one  of  fhe  creditors  dissent  from 
the  execution  of  a  deed  of  assign- 
ment :  Quaere,  whether  he  can  issue 
a  commission  upon  it?  Ex  parte 
Baylyy  1  Mont.  &  Maca.  438. 


COMPUTATION  OF  TIME. 
See  Relation. 


CONTINGENT  DEBT. 

1.  In  Feb.  1772,  A.  covenanted 
by  his  marriage  settlement  for  the 
payment  of  2,000/.,  in  case  his  in* 
tended  wife,  or  any  issue  of  the 
marriage,  should  survive  him.  In 
1803  a  commission  of  bankrupt  is- 
sued against  A.,  under  which  he 
obtained  his  certificate.  In  Feb. 
1825,  A.  died,  leaving  issue  of  the 
marriage.  In  May  1828,  there  being 
funds  remaining  for  distribution 
amon^t  the  creditors  of  A.,  a  re- 
newed commission  was  issued,  and 
a  final  dividend  advertised:  Held, 
that  the  6  Greo.  4.  c.  16.  s.56.  is  re- 
trospective in  its  operation ;  and 
that,  although  the  event  upon  which 
the  debt  was  contingent  had  hap- 
pened after  the  commission  issu^, 
and  before  the  6  Geo.  4.  c.  16.  came 
into  operation,  the  sum  of  2,0002. 
was  proveable  as  a  debt  under  the 
commission.  Ex  parte  Onmdkfy 
1  Mont.  &  Maca.  293. 

2.  A  demand  for  goods  bargained 
and  sold,  to  be  delivered  at  a  future 
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Aajy  which  is  after  the  commission, 
is  not  proveable  as  a  contingent 
debt.  Boornum  v.  Nash,  9  B.  &  C. 
14^.  See  ex  parte  Barker,  9  Ves. 
110,  as  to  contingency  not  being 
limited  to  time. 


COSTS. 


1.  The  assignees,  after  the  trial  of 
an  action,  commenced  by  them, 
where  it  appeared  that  there  was 
not  a  sufficient  trading  to  support 
the  commission,  and  after  other  acts 
under  the  commission,  presented  a 
petition  to  have  the  commission 
superseded,  and  that  all  costs  and 
expences  incurred  miffht  be  paid 
by  the  petitioning  creditor :  Held, 
that  the  application  came  too  late, 
and  that  the '  petitioning  creditor 
was  not  responsible.  Ex  parte 
Paul,  1  Mont.&  Maca.  185. 

2.  Taxed  costs  upon  a  judgment, 
as  in  case  of  a  oonsuit,  under  a  rule 
of  Court,  do  not  constitute  a  good 
petitioning  creditor's  debt.  Such 
costs  are  recoverable  only  by  at- 
tachment, in  the  nature  of  an  exe- 
cution. Ex  parte  Stevenson,  I  Mont. 
&  Maca.  262. 

Proqfqf. 

S.  Where,  upon  an  action  on  a 
contract,  there  was  a  verdict  for  the 
plaintiff  at  Nisi  Prius,  subject  to  a 
reference  before  the  bankruptcy 
(by  which  it  was  directed  that  the 
costs  of  the  action  should  abide  the 
event  of  the  award),  and  the  award 
was  made  in  favour  of  the  plainti£P 
after  the  bankruptcy,  the  costs 
were  held  to  be  proveable  under 
the  commission.  Ex  parte  Helm, 
1  Mont.  &  Maca.  70. 


IhxaiUm  of. 

4.  Under  the  6  Geo.  4.  c.  16.  s.  14. 
when  a  creditor  is  dissatisfied  with 
the  taxation  of  the  commissioners, 
he  must  present  a  petition  for  an 
order  of  reference  to  have  the  bill 
settled  by  a  master  in  Chancery, 
Without  such  order,  the  masters 
have  no  authority  to  retax  a  bill 
which  has  been  taxed  by  the  com- 
missioners. Ex  parte  Hichnan, 
1  Mont.  &  Maca.  252. 

5.  An  order  was  made  by  the 
Vice-Chancellor,  and  confirmed  on 
appeal  h^  the  Lord  Chancellor,  that 
the  petitioner  should  be  admitted 
to  prove  a  debt  which  the  commis- 
sioners had  rejected  from  an  error 
in  judgment :  Held,  that  the  costs 
of  all  parties  should  be  paid  out  of 
the  estate.  Ex  p^rte  Fiwe,  1  Mont. 
&  Maca.  9S. 

See  Equitable  Mortgagee. 


DEBT  PROVEABLE. 

1.  A  demand  for  goods  bargained 
and  sold,  to  be  delivered  at  a  future 
day,  which  is  after  the  commission, 
is  not  barred  by  the  certificate  of 
the  rendee.  boornum  v.  Nask, 
9  B.  &  C.  145. 

2.  A.9  being  asent  of  and  also  a 
partner  in  the  Leith  Banking  Com* 
pany,  opened  an  office  at  Qurlisley 
and  there  circulated  promissory 
notes  drawn  by  the  company* 
cashier  in  Scotland,  and  made  pay- 
able to  the  bearer,  on  demana,  at 
the  company *s  office  in  Leith : 
Held,  that  this  was  in  violation  of 
the  statutes  passed  for  the  protec- 
tion of  the  Bank  of  England,  and 
that  a  debt  founded  on  notes  so 
issued,  cannot  be  proved  under  a 
commission  of  bankrupt.  Ex  parte 
RamUeson,  1  Mont.  &  Maca.  86. 
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3.  In  May  1825,  a  plaintiff  ob- 
tained a  verdict  for  damages,  sub- 
ject to  an  award ;  and  on  the  7th 
oF  January  1826,  a  commission  of 
bankruptcy  issued  against  the  plain- 
tiff. On  the  26th  of  January  the 
arbitrator  made  his  award,  and  or- 
dered the  plaintiff  to  pay  a  sum  to 
the  defendant,  with  the  costs  of  the 
award  and  of  the  reference,  which 
on  the  2l8t  of  April  1826,  were 
ti^xed  and  judgment  of  nonsuit 
signed:  Held,  that  the  costs  did 
not  constitute  a  debt  proveable 
under  the  commission,  and  that  the 
bankrupt  was  not  discharged  as  to 
that  debt  by  his  certificate.  Haswell 
V.  Tharoffood,  7  B.  ^  C.  705. 

4.  Where  a  verdict  in  trover 
was  obtained  in  vacation  against  a 
trader,  who,  af^er  the  first  day  of 
next  term,  but  before  final  judg- 
ment was  signed,  became  bankrupt : 
Held,  that  final  judgment,  signed 
afterwards  during  the  same  term, 
related  to  the  first  day  of  the  term, 
and  that  the  debt  thereby  created 
was  barred  by  the  bankrupt's  certi- 
ficate. Grtenway  v.  FUher^  7  B.  &  C. 

486. 

5.  The  Court  will  not  compel  an 
attorney  to  pay  a  sum  of  money  he 
has  received  in  his  character  of  at- 
torney ;  he  having,  after  the  receipt 
of  the  money,  become  bankrupt, 
and  obtained  his  certificate.    Cmli- 

fardy.  Warren,  8  B.  ^  C.  220. 

6.  S.,  by  his  marriage  settlement, 
corenanted  with  the  petitioners,  as 
trustees,  to  pay  an  annual  sum  of 
801.  for  himself  for  life,  then  to  his 
wife  for  life,  and  after  her  death 
to  any  issue  of  the  marriage  ;  and 
that  nis  heirs,  executors,  or  admi- 
nistrators should,  within  twelve  ca- 
lendar months  after  his  death,  pay 
to  tiie  petitioners  the  sum  of  4,0(XV., 
on  wwnous  trusts.  S.  became  bank- 
rupt :  Held,  that  the  4,000/.  was  not 


capable  of  valuation  by  the  com- 
missioners, and  that  the  trustees 
were,  therefore,  not  entitled  to 
prove  against  the  separate  estate 
of  S.  within  the  meaning  of  the 
6  Geo.  4.  c.  16.  s.  56.  Ex  parte 
Eagky  1  Mont.  &  Maca.  422. 

7.  If  the  owner  of  bank  stock 
give  to  a  stock-broker  a  power  of 
attorney  to  sell,  with  orders  not 
to  sell  without  directions,  and  the 
broker  sells  the  stock  without  the 
knowledge  of  the  owner,  and  con- 
ceals the  sale  till  a  commission 
issue  against  him,  his  certificate 
is  not  a  bar  to  an  action  in  tort. 
Parker  v.  Crole,  5  Bing.  63. 

8.  Wliere,  upon  an  action  on  a 
contract,  there  was  a  verdict  for 
the  plaintiff  at  Nisi  Prius,  subject  to 
a  reference  before  the  bankruptcy 
(by  which  it  was  directed  that  the 
costs  of  the  action  should  abide  the 
event  of  the  award),  dnd  the  award 
was  made  in  favour  of  the  plaintiff 
after  the  bankruptcy,  the  costs  were 
held  to  be  proveable  under  the  com- 
mission. £x  parte  Helniy  1  Mont. 
&  Maca.  70. 

9.  S.,  by  his  marriage  settlement, 
covenanted  with  the  petitioners,  as 
trustees,  to  pay  an  annual  sum  of 
SOL  for  himself  for  life,  then  to  his 
wife  for  life,  and  after  her  death  to 
any  issue  of  the  marriage ;  and  that 
his  heirs,  executors,  or  admini'- 
strators  should,  within  twelve  ca- 
lendar months  after  his  death,  pay 
to  the  petitioners  the  sum  of  4,000^ 
on  various  trusts.  S.  became  bank- 
rupt: Held,  that  the  petitioners 
were  entitled  to  prove  the  value  of 
4,000^  as  a  contingent  debt,  against 
the  separate  estate  of  S.  £x  parte 
TindaU,  1  Mont.  &  Maca.  415. 

la  A.  advanced  2,000/.  to  B.,  to 
be  repaid  on  a  day  certain,  and 
secured  by  the  bond  of  C,  con« 
ditioned  that  if  B.  made  default  in 
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payment  on  the  day  named,  C. 
should  pay  within  one  week.  C.  be- 
came banlcrupt,  and  B.  afterwards 
made  default :  Held,  that  tiiC  debt 
was  proveable  under  the  commis- 
sion against  C.  Ex  parte  Lewis, 
1  Mont.  &  Maca.  426. 

11.  The  drawer  of  a  bill  of  ex- 
change became  bankrupt,  and 
absconded  before  it  was  due,  but 
his  house  remained  open,  in  the 
possession  of  the  messenger  under 
a  commission  of  bankruptcy  issued 
against  him,  for  some  time  afler 
the  bill  became  due:  and  before 
that  time  the  holder  of  the  bill 
had  notice  that  A.  and  B.  were 
chosen  assignees  of  the  bankrupt's 
estate.  The  acceptor  also  became 
bankrupt  before  the  bill  was  due, 
and  when  due  it  was  dishonoured. 
The  holder  did  not  give  notice  of 
the  dishonour  to  the  drawer,  or 
leave  it  at  his  house,  nor  did  he 
make  any  attempt  to  give  such 
notice  to  the  assignees  of  the 
drawer :  Held,  that  the  bill  was 
not  proveable  under  the  commis- 
sion issued  against  the  drawer.  Ex 
parte  RoJuk,  1  Mont.  &  Maca.  430. 

Partnership, 

12.  If  a  trader  agree  to  purchase 
goods,  to  be  delivered  on  a  future 
day,  which  has  not  arrived  when 
the  commission  issue,  the  difference 
between  the  value  of  the  goods  and 
the  purchase  money  is  not  proveable. 
Boomian  v.  Nash,  9  B.  &  C.  145. 

13.  The  drawer  of  a  bill  payable 
to  his  own  order,  but  drawn  by  him 
for  the  accommodation  of  the  first 
indorsee,  is  not  "  surety  for  or  liable 
for  the  debt  of  that  indorsee,**  within 
the  meaning  of  the  49  Geo.  3.  c.l21. 
s.  8.    Mayer  v.  Meakin,  1  Gow.  183. 

14.  An  agreement  to  share  the 
profits  of  a  member  of  a  firm,  con- 
blitutes  a  debt  proveable  against  the 


member  for  the  share.     Ex  parte 
Dodgson,  1  Mont.  &  Maca.  445. 

15.  In  December  1818,  A.,  B.,  C, 
and  D.  dissolved  partnership  as 
bankers,  by  deed,  by  which  it  was 
agreed  that  A.  and  B.  should  retire, 
and  the  business  be  carried  on  in 
future  by  C.  and  D.  C.  and  D» 
covenanted  to  indemnify  A.  and  B. 
against  all  outstanding  demands. 
In  October  1825,  C.  died,  and  a 
commission  issued  against  D.;  A. 
having  been  obliged  to  pay  certain 
partnership  debts,  against  which  C. 
and  D.  had  undertaken  to  indem« 
nify  him :  Held,  that  he  might 
prove  under  the  commission  for  the 
amount  so  paid,  although  he  knew 
the  firm  to  have  been  insolvent  at 
the  time  of  the  dissolution  in  1818. 
Ex  parte  Carpenter,  1  Mont.  Sc 
Maca.  1. 

16.  If  one  of  three  partners  ob- 
tain by  forgery  a  sum  from  the 
sale  of  stock,  which  he,  in  fraud 
of  his  partners,  pays  into  the  bank- 
ing house,  and  withdraws  it,  it  is 
proveable  against  the  joint  estate 
by  the  stock  proprietor,  although 
he  has  not  prosecuted  or  given  evi- 
dence against  the  convicted  felon. 
Ex  parte  Bolland,  1  Mont.  &  Maca. 
315. 

Joint  against  separate  Estate. 

!?•  Under  a  joint  commission, 
proof  ordered  by  the  joint  against  the 
separate  estate  of  one  partner,  who 
had  appropriated  partnership  stock 
without  the  privity  or  sanction  of 
the  other  partners^  and  afterwards 
retained  it,  with  their  knowledge, 
but  under  circumstances  from 
which  their  subsequent  approbation 
could  not  be  inferred.  Ex  parte 
Watkins,  1  Mont.  &  Maca.  57. 

18.  In  a  creditor's  suit  for  admi- 
nistering the  assets  of  B.,  a  joint 
creditor  of  A.  and  B.  was  permitted 
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to  prove,  A.  having  become  bank« 
nipt,  and  it  appearing  that  there 
were  no  joint  assets  of  A.  and  B. 
CknoeU  v.  Syhes,  2  Russell,  191. 

Separate  or  joint  EttaJte. 

19.  A.  employed  B.  and  C.  as  his 
stock-brokers,  and,  for  the  purpose 
of  more  convenient  transfer,  allowed 
certain  stock,  belonging  to  him,  to 
stand  in  the  name  of  B.  alone ;  B., 
without  the  consent  or  knowledge 
of  A.,  sold  this  stock,  and  paid  the 
produce  into  the  partnership  funds 
of  B.  and  C. :  B.  and  C.  having  after- 
wards become  bankrupts : — Held, 
that  A.  was  entitled  to  prove  against 
the  separate  estate  of  B.,  or  against 
the  jomt  estate,  as  he  should  think 
fit.  Ex  parte  Turner^  1  Mont.  & 
Maca.  255. 


DIVIDEND. 

Set  Appropriation.    Servant. 
Ordsr  of  Dividend. 


DOCKET. 

1.  The  correctness  of  the  bond 
given  on  striking  the  docket  cannot 
be  disputed  at  Nisi  Prius.  FM»  v. 
Scudier,  S  C.  &  P.  232. 

2.  The  affidavit  upon  striking  a 
docket  is,  as  against  the  deponent, 
conclusive  evidence  of  the  bank- 
ruptcy. LedheUer  v.  Sak^  4  Bing. 
623;  1M.&P.  597. 


ELECTION. 

Two  parcels  of  goods  were  sold 
at  different  times,  and  paid  for  by 
two  distinct  bills;  the  vendee  after- 
wards becoming  bankrupt,  the  ven- 


dor proved  under  the  commission 
for  the  amount  of  the  first  parcel, 
being  then  the  holder  of  the  bill 
given  in  payment  for  the  same: 
the  bill  for  the  other  parcel  was 
outstanding  in  the  hands  of  a  party 
to  whom  It  had  been  negotiated 

Erior  to  the  bankruptcy,  but  who 
ad  given  notice  of  its  dishonour : 
Held,  that  the  vendor  was  not  pre- 
cluded, under  6  Geo.  4.  c  16.  s.59., 
from  bringing  an  action  against  the 
bankrupt  for  the  amount  of  the  last 
parcel  of  goods ;  and  that  he  would 
not  have  been  precluded,  even  if  he 
had  been  the  bolder  of  the  second 
bill  at  the  time  of  his  so  proving 
for  the  amount  of  the  first  parcel  of 
goods.  Ex  parte  Edwards^  1  Mont. 
&Maca.  116. 

See  Proof,  1. 


ENROLMENT. 

1.  The  Court  of  Common  Pleas  hss 
not  authority,  under  the  6  Geo.  4. 
C.16.  s.  96.,  to  compel  parties  to 
enrol  the  proceedings  under  a 
commission  of  bankrupt.  The  ap- 
plication must  be  to  tlie  Lord  Chan- 
cellor. Joknmm  v.  GiUeU,  5  Bing.  5 ; 
see  1  M.&M.  82. 

2.  There  cannot  now  be  any  en- 
rolment under  5  Geo.  2.  c.  30.  Kejf 
V.  GoodwiHy  6  Bing.  576. 

3.  An  application  to  the  Court  for 
an  order  to  enrol  the  proceedings, 
under  6  Geo.  4>.  c.  16.  s.  96.,  must  be 
on  petitiotu  -Assignees  who  refuse, 
at  the  request  of  parties  interested, 
to  enrol  proceedings,  which,  before 
the  6  Geo.  4.  c  16.,  they  were  bound 
to  produce  on  a  subpoena  duces 
tecum,  refuse  at  the  peril  of  costs. 
Ex  parte  Jij^nsUme^  I  Mont.&  Maca. 
82. 
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EQUITABLE  MORTGAGE. 

1.  Where  an  equitable  mortgagee 
applies  for  leave  to  bid  at  the  sale 
of  the  mortgaged  premises,  the  ordi- 
nary and  proper  practice  is,  that  he 
should  pay  the  costs  of  the  order. 
Ex  parte  liobinsan,  1  Mont.  &  Maca. 
261. 

2.  Under  6  Geo.  4.  c.  16.  s.  65., 
the  equitable  mortgagee  of  a  bank- 
rupt tenant  in  tail  is  entitled  to 
have  his  lien  made  good  as  against 
the  fee  simple  of  premises  of  which 
the  bankrupt  was  seised  as  tenant 
in  tail.  Ex  parte  Wise^  1  Mont.  & 
Maca.  65* 

S.  An  equitable  mortgagee,  by 
deposit  of  deeds  without  writing, 
exempted  from  paying  the  costs  of 
his  petition,  the  mortgagor  having 
subsequently  written  a  letter  direct- 
ing him  to  hold  the  deeds,  afler 
payment  of  his  own  mortgage,  for  a 
second  mortgagee.  Ex  parte  Beidf 
1  Mont.  &  Alaca.  1 14. 


EVIDENCE. 

1.  Letters  found  in  the  bankrupt's 
possession  are  evidence  to  shew 
that  he  received  information  that 
the  fact  mentioned  in  the  letters 
took  place.  Cottonv.James^  1  Moody 
&  M.  277. 

2.  Section  92  has  not  a  retrospec- 
tive operation.  Key  v.  Goodwin^ 
6  Bing.  576.  Key  v.  Cook,  2  M.  & 
P.  720. 

JSee  Act   op  Bankruptcy.      As- 
signees. Frauds,  Statute  of. 


EXAMINATION. 

1 .  Where  a  party,  brought  before 
commissioners  of  bankrupt,  and 
examined  by  them  with  a  view  to 
ascertain  whether  the  bankruptcy 
had  been  concerted  between  tnem 
and  the  bankrupt,  and  how  the  stock 
of  the  latter  had  been  disposed  of, 
was  asked  with  what  intention  he 
believed  the  bankrupt  had  come  to 
him  on  a  certain  day  before  the 
docket  was  struck;  to  which  he 
answered,  that  he  did  not  know  the 
bankrupt's  intention,  and  did  not 
know  what  to  say  as  to  his  belief: 
Held,  that  the  question  was  not 
material,  and  that,  therefore,  al- 
though the  answer  might  not  be 
satisfactory,  the  commissioners  had 
not  authority  to  commit  the  party* 
Ex  parte  Baxter,  7  B.  &  C.  67S. 

2.  A  bankrupt,  under  examina- 
tion, being  askea,  whether  the  state« 
ments  contained  in  a  written  paper, 
produced  and  shewn  to  him,  were 
true  statements?  demurred  to  the 
question,  on  the  ground  that  his 
answer  might  expose  him  to  a  cri- 
minal prosecution,  and  was  com* 
mitted  for  not  answerinff:  Held, 
under  the  circumstances  of  the  case, 
that  the  bankrupt  was  entitled  to 
demur  to  a  question  in  so  general  a 
form.  Ex  parte  iStr^y,  1  Mont.  & 
M.  212. 


EXECUTION. 

1.  Hie  sheriff  having,  under  a/ien 
faicias,  issued  at  the  suit  of  a  jude« 
ment  creditor,  seized  the  goods  oia 
bankrupt,  which  the  assignees  claim- 
ed, the  Court  stayed  the  return  of 
the^fierifacias  until  the  sheriff  should 
be  indemnified.  The  assignees  of 
the  bankrupt,  in  their  own  name,  and 
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not  in  their  character  o(  a«signet:s, 
brought  treipasfi  against  the  sheriff* 
and  execution  creditor  for  seizing 
the  goods,  which  consisted  of  the 
■tock  on  a  farm  which  had  belonged 
to  the  bankrupt.  On  the  issuing  of 
the  cominiBsion,  the  assignees  took 
possession  of  the  farm,  managed  it 
for  the  benefit  of  the  creditors,  and 
purchased  additional  stock  and 
farming  utensils,  and  they  had  con- 
tinued in  possession  several  months 
before  the  goods  were  seized  by  the 
sheriff  under  the  ^fieri  facia».  The 
Court  refused  to  stay  the  proceed- 
ings in  the  action  or  trespass.  Ber- 
JWMcofu  V.  Fairbrother,  7  B.  &  C.  379. 
2.  "Where    a    creditor    obtained 


judgment   bv  nil  elicil    against 
trader,  and  thereupon  issued  aJLja. 
under  which  the  slieriff  seized  the 


goods  of  the  trader,  who  afterwards 
and  before  the  goods  were  sold 
committed  an  act  of  bankruptcy, 
upon  which  a  commission  issued, 
and  he  was  duly  declared  a  bank- 
rupt, of  which  the  sheriff  had  notice ; 
but,  nevertheless,  sold  the  goods, 
and  paid  over  the  proceeds  to  the 
execution  creditor:  Held,  that  he 
was  not  justified  in  paying  over  the 
money,  and  was  liable  to  be  sued 
for  it  by  the  assignees  in  an  action 
formoney  had  and  received.  Qunre, 
Whether  the  sheriff  was  justified  in 
selling  the  goods  after  notice  of  the 
bankruptcy  P  NotUy  y.Suek,  8B. 
&  C.  160. 

S.  A  slieriff,  who  takes  in  execu- 
tion the  goods  of  R  bankrupt,  is 
liable  in  trover  to  his  assignees, 
although  he  has  no  notice  of  the 
bankruptcy,  and  a  commission  has 
not  been  suetl  out  at  the  time  of 
execution.  /Vice  v.  Htlyar,  +  Ding. 
.W7.  and  IM.&R  5H. 


EXECUTION  CREDITOR. 

1.  TTie  seizure  of  the  debtor's 
goods,  and  the  conversioo  of  them 
into  money,  extinguishes  the  debt, 
so  as  to  entitle  the  execution  cre- 
ditor to  the  proceeds,  if  such  con- 
version is  before  the  bankruptcy. 
Diet.  Bayley,  J.  Morbmd  v.  Pdldtl, 
8B.&C.722. 

2.  If  execution   is  issued  on  a 

t'udgment  on  a  warrant  of  attorney; 
lut  the  goods  are  not  sold,  as  the 
defendants  from  time  to  time  made 
payments  to  the  officer  of  the 
sheriff  to  whom  the  whole  balance 
is  paid  on  the  day  before  an  act  of 
bankruptcy  is  committed,  and  the 
officer  pay  the  sum  directed  to  be 
levied  to  the  sheriff  on  the  next  day, 
the  execution  creditor  is  entitled  to 
the  proceeds.  Marland  v.  PeUaO. 
8B.&C.  722. 

3.  Section  108.  extends  to  an 
execution  on  a  final  judgment  afier 
ajudgment  by  defai^L  CumminT. 
mifford,  eBing.SO^. 

4.  If  the  goods  are  sold  by  the 
sheriff,  the  execution  is  valid, 
although  the  act  of  bankruptcy  is 
committed  before  the  return  of  the 
writ.  Bigffiniv.M'Adam,SYAl.\. 


FEES  TO  COMMMISSIONERS. 
Set  CoHU  lasioMBBs. 


FORGERY. 
Stt  Debt  prove  able. 


FRAUDS,  STATUTE  OF. 
I.  If  a  promise  after  the  bank- 
ruptcy be  without  date,  it  has  been 
doubted  whether  the  actual  date  can 
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be  supplied  by  parol.      Hubert  v. 
Moreauy  2  Carr.  &  P.  (N.P.)  530, 

2.  If  a  promise  afler  the  bank- 
ruptcy to  pay  a  debt  be  only  by  the 
signature  of  an  initial  letter,  semble 
that  it  is  not  a  sufficient  signature. 
Hubert  v.  MareaUy  2  Carr.  &  P. 
(N.P.)  530. 


FRAUDULENT   COMMISSION. 

See  Concerted  Commission. 


FRAUDULENT  CONVEYANCE. 

If  a  sum  on  bond  is  due  to  the 
wife  of  a  trader,  and  settled  in  trust 
by  a  post  nuptial  settlement  upon 
the  wife,  the  settlement  is,  by  the 
old  bankrupt  statute,  void  as  against 
the  assignees  under  a  commission 
against  the  husband.  WombvoeU 
V.  Lavcr^  2  Sim.  360. 

See  Act  of  Bankruptcy,  5,  6. 


GUARANTEE. 

See  Surety. 


HABEAS  CORPUS. 

1.  The  Vice-Chancellor  seems  in 
one  case  to  have  discharged  on 
habeas  corpus.  £x  parte  M^Gee, 
6  Madd.  206. 

2.  A  bankrupt,  brought  up  by 
habeas  corpus,  is  not  to  be  dis- 
charged because  the  return  to  the 
writ  sets  forth  the  warrant  of  com- 
mittal imperfectly,  and  in  such  a 
case,  the  Lord  Chancellor,  before  he 


enters  upon  the  question  of  the 
validity  of  the  committal,  will  ascer- 
tain whether  the  warrant  is  truly 
set  forth  in  the  return,  and  if  it  is 
not  so  set  forth,  he  will  order  the 
return  to  be  amended.  In  re  Powers 
2  Russ.  583. 

3.  A  witness  summoned  by  com- 
missioners under  6  Geo.  4.  c.  16. 
S.33.,  being  required  and  having 
refused  to  read  certain  entries  in  a 
ledger,  to  which  he  had  previously 
referred  during  his  examination,  but 
which  he  had  not  been  called  upon 
to  produce,  was  committed  by  them 
for  refusing  to  answer  a  question : 
Held,  that  the  warrant  was  bad  in 
substance  and  in  form,  the  request 
to  read  not  being  a  question.  Ex 
parte  Isaac^  1  Mont.  &  Maca.  23. 

4.  Upon  a  commitment  for  re- 
fusing  to  sign,  the  conclusion  should 
be  that  he  be  committed  until  he 
sign;  and  if  the  conclusion  is  "  until 
he  shall  submit  himself,  and  full 
answer  make  to  the  satisfaction  of 
the  commissioners  to  all  such  ques- 
tions as  shall  be  put  to  him,  and  sign 
and  subscribe  his  .examination,"  the 
warrant  is  defective,  and  the  pri- 
soner entitled  to  his  discharge.  Ex 
parte  Ledke^  9  B.  &  C.  235. 

5.  Where  a  party,  committed  by 
commissioners  of  bankrupt  for  not 
answering  to  their  satisfaction, 
wishes  to  be  again  brought  before 
them,  he  must  bear  the  expence  of 
that  proceeding.  Ex  parte  Baxter^ 
8  B.  &  C.  344 ;  1  Mont.  &  Maca.  16. 

6.  The  warrant  of  commitment  af 
a  bankrupt,  being  by  mistake  dated 
the  24  March,  instead  of  the  2d  of 
February:  Held,  that  this  is  not 
such  an  error  as  can  be  amended 
under  the  18th  section  of  Geo.  2. 
c.  30.  Ex  parte  M'Gee^  6  Mad.  206. 

See  Commitment.    Mortgage,  1. 
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INDIA. 

In  9  G.  4w  c  73.  entitled  "  an  act 
to  provide  for  the  relief  of  insolvent 
debtors  in  the  East  Indies^  until  the 
Ist  of  March  ISSS,**  there  are  some 
enactments  respecting  bankruptcy 
which  are  deserving  notice;  they 
will  be  found  in  section  12  to  sec- 
tion 22  —  the  marginal  notices  of 
which  sections  are  as  follows : — 

Sect.  12.  The  filing  a  petition 
of  an  insolvent  in  the  court  in 
India  to  be  accounted  an  act  of 
bankruptcy. 

Sect.  IS.  Commission  may  issue 
on  certificate  of  proof  of  dfebt,  by 
an  Indian  creditor  before  Insolvent 
Court. 

Sect.  14.  Assignees  protected  for 
acts  done  prior  to  the  commission  of 
bankruptcy. 

Sect.  15.  Creditors  whose  debts 
have  been  allowed  in  Court  to  re- 
ceive equal  dividend  with  creditors 
under  any  commission  of  bank- 
ruptcy. 

Sect.  16.  As  to  surrender  of  per- 
sons declared  bankrupt  upon  filing 
petition  to  the  Court  only. 

Sect.  17.  Creditors  and  commis- 
sioners may  sign  certificate  of  bank- 
rupt, &c. 

Sect.  18.  No  Indian  creditor  to 
vote  in  the  choice  of  assignees,  ex- 
cept petitioning  creditor  if  resident. 

Sect.  19.  Partnership  creditors. 

Sect.  20.  Notices  to  be  inserted 
in  the  Gazettes  of  the  presidencies 
and  in  the  London  Gazette. 

Sect.  21.  Production  of  the  Lon- 
don Grazette  containing  such  notice 
to  be  sufficient  evidence. 

Sect.  22.  When  no  commission  of 
bankruptcy  shall  issue,  assignees  ap- 
pointed by  the  Court  may  administer 
estate. 


INDICTMENT.    PENDENCY 

OF. 

The  pendency  of  an  indictment 
is  not  a  ground  for  deferring  the 
•hearing  of  a  petition  to  supersede 
a  commission  of  bankrupt,  if  the 
parties  indicted  do  not  object  to 
proceed.  Ex  parte  Bromla/,  1  Mont. 
&  Maca.  92. 


INFANT. 

A  commission  against  an  infant 
is  void  at  law.  (ySrien  v.  Cnrrie^ 
3  C.  &  P.  283. 


INJUNCTION. 
See  Jurisdiction,  2.  5. 


INTEREST. 

1.  Interest  at  twenty  per  cent, 
cannot  be  recovered  on  the  com- 
mon money  counts,  unless  the  com- 
missioners have  settled  an  account, 
and  charged  the  assignee  with  inte- 
rest. Bererford  "v.  &Tck,  1  C.&P. 
373. 

2.  The  132d  sect,  of  the  6  Geo.  4. 
c  16.  as  to  the  allowance  of  interest 
to  simple  contract  creditors,  is  not 
retrospective.  Ex  parte  Shepcart^ 
1  Mont.  &  Maca.  67. 
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IRRELEVANCY. 

A  petition  for  the  payment  of 
costs,  previously  ordered,  which 
stated  additional  allegations :  Held 
to  be  irrelevant.  £x  parte  HitUan^ 
1  Monu  &  Maca.  207. 


INSOLVENT. 
See  India. 


ISSUE. 


1.  If,  upon  hearing  a  petition  to 
supersede  for  fraud  in  concocting  a 
trading  and  petitioning  creditor's 
debt,  the  Court  requires  further 
investigation,  and  an  issue  would  not 
do  justice  to  all  parties  interested, 
without  occasioning  great  expence 
and  ereat  complexity  in  the  pro- 
ceedmgs,  the  Court  will  prefer  a 
reference  to  the  commissioners.  Ex 
parte  Hudson^  2  Russell,  457. 

2.  If,  upon  petition  to  supersede 
for  fraud  in  concoctine  a  trading 
and  petitioning  creditor  s  debt,  and 
praymg  costs  against  several  per- 
sons, an  issue  is  directed,  such 
directions  ought  to  be  given  as  to 
give  each  person  interested  an 
opportunity  of  protecting  himself 
at  the  trial.  Lx  parte  Hudson^ 
2  Russell,  457. 


ISSUING  COMMISSION. 

See  Commission. 

A  covenant  not  to  sue,  arrest, 
implead,  or  prosecute  a  debtor,  or 
bis  goods  or  chattels^  lands  or  tene- 


ments, on  account  of  a  debt,  ex- 
tends to  the  issuing  of  a  commission, 
which  is  a  species  of  suit  and  pro- 
ceeding agunst  the  goods  of  the 
bankrupt.  Small  v.  Mdrwood,  9  B. 
&C.SOO. 


JUDGMENT  CREDITOR. 

A  bill  in  equity  does  not  lie  by 
the  assignees  of  a  bankrupt  against 
a  judgment  creditor  and  the  sheriff 
for  monies  levied  under  an  execu- 
tion upon  ajudgment  by  nil  diciL 
MUcheU  v.  KnoUy  1  Sim.  497. 


JURISDICTION. 

1  •  The  Jease  of  a  house  belonginff 
to  the  bankrupt  having  been  sold 
by  auction  under  the  usual  order, 
the  Court  directed  the  assignees  to 
execute  an  assignment,  and  the 
bankrupt  to  deliver  up  possession 
to  the  purchaser :  Upon  refusing  to 
comply,  the  bankrupt  was  ordered 
to  be  committed.  Ex  parte  JSau^AtW, 
1  Mont.&  Maca.  115. 

2.  Where  a  party  has  presented  a 

f>etition  in  bankruptcy,  seeking  re- 
ief  and  benefit  under  a  commission, 
in  respect  of  a  particular  transac- 
tion, he  was  restrained  by  an  order 
of  the  Court  from  putting  in  issue 
the  validity  of  the  commission,  in 
an  action  commenced  against  him 
by  the  assignees  in  respect  of  the 
same  transaction.  Ex  parte  ^ndb*- 
Um^  1  Mont.&  Maca.  177. 

S.  There  is  no  settled  rule  of  the 
Court  to  prevent  the  Lord  Chan- 
cellor from  rehearing  a  petition  of 
appeal  in  bankruptcy.  Ex  parte 
Baher^  1  Mont.  &  Maca.  279. 
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i.  The  Court,  sitting  in  bank- 
ruptcy, has  no  jurisdiction  to  direct 
that  the  personal  representative  of 
a  deceased  assignee  shall  account 
for  the  personal  estate  of  the  bank- 
rupt in  his  hands.  Ex  parte  Crowe, 
1  Mont.&  Maca.  281. 

5.  Where  A.,  having  proved  a 
debt  under  a  commission  against  B., 
brought  an  action  and  obtained 
judgment  against  B.  for  the  amount 
so  proved,  a  sum  attempted  to  be 
proved,  and  other  sums  advanced 
after  the  bankruptcy,  and  upon  this 
judgment  sued  out  execution,  and 
caused  property  of  B.,  in  the  pos- 
session of  his  assignees,  to  be  taken 
in  execution,  the  Court  ordered  the 
execution  to  be  withdrawn  altoge- 
ther: Quaere,  whether  the  Court 
would  have  so  interfered  if  the  judg- 
ment and  writ  of  execution  had  not 
included  the  sum  proved  under  the 
commission.  £x  parte  Chambers, 
1  Mont.  &  Maca.  ISO. 

See  Proceedings  in  Bankruptcy. 
Commissioners. 


KEEPING  HOUSE. 
Sec  Act  of  Bankruptcy,"! 2  to  19. 


LESSEE. 


If  a  lease  is  delivered  up  by  the 
lessee,  in  pursuance  of  6  G.  4.  c.  16. 
s.  75.,  it  does  not  operate,  by  rela- 
tion, as  a  surrender  of  the  lease 
from  the  date  of  the  commission. 
Tuck  V.  />«w,  6  Bing.  330. 


LIEN. 

See  Execution  Creditor. 

1.  It  seems  that  there  is  not  any 
lien  by  a  stereotype  printer  on 
the  plates  for  his  general  balance. 
Bleaden  v.  Hancock,  1  Moody  &  M. 

2.  Whether  a  printer  who  has  a 
general  lien  on  stereotype  plates 
has  a  right  to  sell  has  been  doubted. 
Bleaden  v.  Hancodt,  1  Moody  &  M. 

3.  As  between  debtor  and  cre- 
ditor the  doctrine  of  lien  is  so 
equitable  that  it  cannot  be  favoured 
too  much,  but  as  between  one  class 
of  creditors  and  another  there  is 
not  the  same  reason  for  favour.  Per 
Best,  C.  J.  Jacobs  v.  LaJbour,  5  Bing. 
ISO. 

4.  Section  108.  comprises  every 
species  of  judgment,  except  judg- 
ment after  verdict,  trial  by  the  re- 
cord, and  on  demurrer.  D.  Tindal, 
C.  J.  Cummin  v.  Wehford,  6  Bing. 
501. 


LIME  BURNER. 
See  Trading^  3,  4.  5.  7. 


LIMITATION  OF  ACTIONS. 

See  Assignees. 

1.  A  debtor  to  a  bankrupt,  when 
sued  by  his  assignee,  cannot  set  up 
the  statute  of  limitations  as  an  ob- 
jection  to  the  petitioning  creditor's 
debt.  Mavor  v.  Pyne,  2  C.  &  P. 
(N.P.)91. 

2.  An  acknowledgment  of  a  debt 
by  one  of  two  partners,  made  after 
he  has  obtained  his  certificate,  is 
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not  sufficient  to  take  the  case  out  of 
the  statute  of  limitations,  so  as  to 
charge  the  other  partner.  Martin 
V.  Bridges,  3  C.  &  P.  83. 


LYING  IN  PRISON. 
See  Act  of  Bankruptcy,  20,  21. 


MEMBER  OF  PARLIAMENT. 
See  Act  of  Bankruptcy,  26. 


MESSENGER. 

1.  The  27th  section  of  6  Geo.  4. 
c.  16.  does  not  give  power  to  break 
open  all  houses,  &c.  where  the 
bankrupts  property  is  reputed  to 
be,  but  only  any  house,  &c.  of  the 
bankrupt's.  Per  Bayley,  J.  Edge 
V.  Parker,  8  Barn.  &  C.  700. 

2.  The  messenger,  under  a  com- 
mission of  bankrupt,  may  recover 
from  the  petitioning  creditor  his 
fees  for  his  services,  before  the 
party  be  declared  a  bankrupt, 
though  the  party  was  since  declared 
a  bankrupt,  and  the  messenger's  bill 
ordered  by  the  commissioners  to  be 
paid  by  tne  assignees  out  of  the 
estate.  Burtoood  v.  Kant,  2  C.&  P. 
(N.P.)  123. 


MORTGAGE. 

1 .  A  solicitor,  summoned  as  a  wit- 
ness by  commissioners,  under  the 
6  G.  4*.  c.  16.  ss.  33,  34.  to  produce  a 
mortgage  deed  of  the  bankrupt's 
property,  refused  to  produce  such 
deed,  and  was  committed  by  them 


for  not  answering  satisfactorily : 
Held,  that  the  warrant  was  defective 
in  form,  and  that  the  commitment 
ought  to  have  been  for  not  pro- 
ducing. All  documents  required  to 
be  produced  should  be  described 
in  the  body  of  the  summons,  pre- 
viously to  such  summons  being 
signed  by  the  commissioners.  Ex 
parte  Frowd,  1  Mont.  &  Maca.  269. 

2.  If  a  mortgagor,  in  possession, 
become  bankrupt,  and  the  mort- 
gagee give  notice  to  the  tenants  to 
pay  him  the  by-gone  rents,  a  pay- 
ment io  the  mortgagee  is  good 
against  the  assignees  of  the  mort- 
gagor. Pope  v.  Biggs,  9  B.  &  C.  24^. 

3.  Payments  agreed  to  be  made  by 
an  occupier  of  the  soil  under  a  parol 
licence  to  dig  earth  and  make  bricks, 
are  in  the  nature  of  rent,  and  as 
such  a  mortgagee  of  the  premises  is  , 
entitled,  after  notice  in  the  usual 
manner,  to  all  sums  in  arrear  from 
such  occupier  at  the  time  of  the 
notice,  or  which  may  become  due 
afterwards.  Ex  parte  Hankey, 
1  Mont^  &  Maca.  247. 


MUTUAL  CREDITS. 

Bankers  notes  bought  by  a  debtor 
after  the  banker  has  stopped  pay- 
ment, and  before  an  act  of  bank- 
ruptcy is  committed,  may  be  set 
off  in  an  action  by  the  assignees. 
Hawkins  v.  Whitten,  10  B.  &  C.  217. 

See  Set-off. 


MULTIFARIOUSNESS. 

The  petition  of  three  creditors 
for  an  order  to  prove  three  distinct 
debts  held  to  be  multifarious.    The 
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Court  will  not  permit  the  claims  of 
different  persons « to  be  united  in 
the  same  petition.  Ex  parte  Saer^ 
1  Mont.  &  Maca.  280. 


NOTICE  OF  ACTION  AGAINST 
ASSIGNEES. 

Where  the  assignees  of  a  bank- 
rupt enter  the  premises  of  a  third 
person  to  seize  goods,  which  were 
the  property  of  the  bankrupt,  it  is 
not  necessary  that  an  action  against 
them  should  be  brought  within 
three  months  after  the  fact  com- 
mitted; the  act  of  the  assignees 
not  being  done  ^'  in  pursuance  of 
the  statute,"  within  the  meanflag  of 
the  6  G.  4.  c.  16.  s.  44.  Edge  v. 
Parker,  8  B.  &  C.  697. 


NEW  PROMISE. 

See  Certificatb.    Frauds, 
Statute  of. 


NOTICE  TO  DISPUTE. 

l.No  objection  can  be  taken  to  the 
validity  of  a  commission  of  bank- 
rupt, unless  the  requisite  notice  be 
given,  although  the  objection  ap- 
pears upon  tne  proceedings,  and 
requires  no  evidence  to  support  it. 
Bevan  v.  Lewis,  Stokes  v.  WhiUdkery 
1  Simons,  S76. 

2.  If,  in  an  action  by  the  assignees, 
a  plea  of  the  general  issue,  without 
a  notice  to  dispute  the  bankruptcy,  ^ 
is  left  at  the  office  of  the  plaintiff  s 
attorney ;  and  on  the  same  day,  and 
before  the  time  for  pleading  has 
elapsed,  the  defendant  take  away 

13 


the  plea,  sajring  that  there  is  a  mis- 
take in  it,  and  shortly  afterwards  he 
deliver  another  plea  with  the  notice 
attached,  and  he  explain  that  the 
notice  is  added,  it  seems  that  it  is 
sufficient.  Lawrence  v.  Crowdery 
1  M.&P.  511. 


ORDER  OF  DIVIDEND. 

Under  a  commission  against  A. 
a  dividend  was  declared,  and  re- 
peatedly advertised  to  be  paid  to 
the  creditors  who  had  proved.  Sub- 
sequently to  the  appointed  days  for 
payment,  B.  and  C.,  the  bankers  to 
the  commission,  in  whose  hands  a 
sum,  more  than  sufficient  for  the 
payment  of  such  dividend,  had  been 
left  by  the  assignees,  stopped  pay- 
ment, and  afterwards  became  bank- 
rupt :  Held,  that  an  order  of  divi- 
dend is  to  be  considered  as  a  sepa- 
ration, from  the  bulk  of  the  estate, 
of  the  sum  to  be  divided,  and  that 
the  unpaid  dividends  were  lying  in 
the  hands  of  the  bankers,  at  the  risk 
of  the  creditors  who  had  neglected 
to  apply  for  payment.  Ex  parte 
PawHlt  1  Mont.  &  Maca.  283. 


ORDER  AND  DISPOSITION. 
See  Reputed  Owner. 


PARTNERSHIP. 

Debt  proveabU  m. 

1.  In  December  1818,  A.,  B.,C., 
and  D.  dissolved  partnership  as 
bankers,  by  deed,  by  which  it  was 
agreed  that  A.  and  b.  should  retire, 
and  the  business  be  carried  on  in 
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future  by  C  and  D.  C.  and  D. 
covenanted  to  indemnify  A.  and  B. 
against  all  outstanding  demands. 
In  October  1825»  C.  died,  and  a 
commission  issued  against  D.;  A. 
having  been  obliged  to  pay  certain 
partnership  debts,  which  C.  and  D. 
had  undertaken  to  indemnify  him 
against :  Held,  that  he  might 
prove  under  the  commission  for  the 
amount  so  paid,  although  he  knew 
the  firm  to  have  been  insolvent  at 
the  time  of  the  dissolution  in  1818. 
£x  parte  Carpenier^  1  Mont.  & 
Maca.  1. 

2.  Under  a  joint  commission, 
proof  ordered  by  the  joint  against 
the  separate  estate  of  one  partner, 
who  had  appropriated  partnership 
stock  without  the  privity  or  sanction 
of  the  other  partners,  and  after- 
wards retained  it,  with  their  know- 
ledge, but  under  circumstances 
from  which  their  subsequent  appro- 
bation could  not  be  inferred.  Ex 
parte  WcUkmSy  1  Mont.&  Maca.  57. 
S.  In  a  creditor's  suit  for  admi- 
nistering the  assets  of  B.,  a  joint 
creditor  of  A.  and  B.  was  permitted 
to  prove,  A.  having  become  bank- 
rupt, and  it  appearing  that  there 
were  no  joint  assets  of  A.  and  B. 
CauM  V.  Syhesy  2  Russell,  191. 

4.  A.  employed  B.  and  C.  as  his 
stock-brokers,  and,  for  the  purpose 
of  more  convenient  transfer,  allowed 
certain  stock,  belonging  to  him,  to 
stand  in  the  name  c2f  B.  alone ;  B., 
without  the  consent  or  knowledge 
of  A.,  sold  this  stock,  and  paid  the 
produce  into  the  partnership  funds 
of  B.  and  C. :  B.  and  C.  having  after- 
wards become  bankrupts :  Held, 
that  A.  was  entitled  to  prove  against 
the  separate  estate  of  B.,  or  against 
the  jomt  estate,  as  he  should  think 
fit.  Ex  parte  Turner^  1  Mont.  & 
Maca.  255. 
See  Debt  proveable,  12.  to  19.. 


General* 

5.  In  August  1821,  A.,  a  trader, 
being  indebted  to  B.  and  C.,  then 
in  partnership,  but  about  to  sepa- 
rate, gave  a  warrant  of  attorney  to 
secure  payment  by  instalments  to 
B.  alone,  who  knew  that  A.  was  then 
insolvent.  In  October  A.  committed 
an  act  of  bankruptcy,  and  in  No- 
vember, at  B.'s  desire,  he  sent  goods 
to  the  warehouse  of  B.  and  C.  as  a 
further  security  for  the  debt.  In 
December  B.  and  C.  dissolved  part- 
nership, and  the  former  afterwards 
received  from  A.  several  sums  of 
money  on  account  of  the' warrant 
of  attorney,  and  also  sold  the  goods 
towards  satisfaction  of  the  debt. 
A  commission  of  bankrupt  issued 
aeainst  A.  in  January  18&,  and  in 
November  of  that  year  B.  died: 
Held,  that  A.*s  assignees  might  re- 
cover from  C.  the  money  paid  by 
A.  on  the  warrant  of  attorney,  by 
an  action  for  money  had  and  re- 
ceived, and  the  value  of  the  goods 
by  an  action  of  trover.  B^s  v. 
Fellows,  8  B.&C.  402. 

6.  A.  being  entitled,  under  a  parol 
partnership  agreement  with  B.  and 
C^  to  three  eighths  of  the  capital 
and  profits  of  Uie  business,  became 
bankrupt,  being  at  the  time  indebt- 
ed to  tne  partnership  in  respect  of 
bills  in  which  the  partnership  name 
had  been  used  for  his  personal  ac« 
commodation ;  the  assignees  claimed 
a  share  of  the  profits  made  subse- 
ouently  to  the  bankruptcy,  while 
tne  continuing  partners  insisted, 
that  the  bankrupt's  interest  in  the 
profits  ceased  at  that  time.  In  con- 
sequence of  this  difference,  no  set- 
tlement of  accounts  between  the 
bankrupt's  estate  and  the  partner- 
ship took  place,  and  the  assignees 
filed  their  bill ;  but  B.  and  C,  and 
afterwards  C.  alone,  pending  the 
litigation  with  the  assignees,  carried 
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on  the  business  for  many  years  with 
the  stock  and  capital  which  existed 
at  the  time  of  the  bankruptcy,  and 
the  stock  and  capital  substituted  in 
the  usual  course  of  trade  for  such 
former  stock  and  capital,  aided  by 
the  expenditure  of  considerable 
sums  by  C:  Held,  that  the  as- 
signees of  A.  were  entitled  to  three 
eighths  of  the  profits  which  had 
been  made  or  should  be  made  until 
the  concern  was  finally  wound  up, 
and  to  three  eighths  of  the  money, 
to  be  produced  by  the  sale  of  what 
remained  in  specie  of  the  capital 
and  stock ;  and  that  A/s  proportion 
of  the  profits  was  not  to  be  lessened, 
nor  the  proportion  of  C.  to  be  in- 
creased in  respect  of  the  debt  which 
A.  owed  to  the  partnership,  or  of 
the  money  which  C.  brought  into 
the  business  beyond  his  share  of 
the  original  capital.  Crawshay  v. 
Collins,  2  Russ.  325. 

7.  An  agreement  to  share  the 
profits  of  a  member  of  a  firm  con- 
stitutes a  debt  proveable  against  the 
member  for  the  share.  Ex  parte 
Dodffsanf  1  Mont.  &  M.  445. 


PAYMENT  PROTECTED. 

If  a  prisoner  obtain  a  day  rule  to 
receive  from  an  insurance  office  the 
amount  of  a  loss  by  fire,  and  a  cre- 
ditor, knowing  the  day  when  the 
money  was  to  be  paid,  press  for  and 
obtain  payment  on  the  same  day, 
and  there  is  not  any  fraud,  the  pay- 
ment is  protected  by  6  Geo.  4.  c.  16. 
8. 82.  Churchill  v.  Crease^  5  Bing. 
178. 


PETITION. 

See  Attestation.  Costs.  Prac- 
tice. Supersedeas.  Refer- 
ence TO  Commissioners.  Hear- 
ing.    Indictment. 

1.  A  petition  for  the  payment  of 
costs,  previously  ordered,  which 
stated  additional  allegations:  Held, 
to  be  irrelevant.  Ex  parte  HhUoHy 
1  Mont.  &  Maca.  207. 

2.  A  motion  cannot  be  made  to 
adjourn  a  petition  in  bankruptcy ;  a 
petition  in  the  bankruptcy  is  neces- 
sary for  that  purpose.  In  re  Hardy 
and  Dale,  6  Mad.  252. 

S.  If,  upon  a  petition  to  supersede 
by  a  creditor,  where  judgment  on  a 
warrant  of  attorney  is  alleged  by 
the  respondents  to  have  arisen  out 
of  usurious  dealings,  which  the  pe-  ' 
titioner  denies,  the  validity  of  the 
debt  of  the  petitioner  ought,  in  the 
first  instance,  to  be  ascertained.  Ex 
parte  Hudson,  2  Russ.  456. 

4.  A  petition  presented  by  a 
bankrupt  in  person,  and  which  he 
appears  to  support,  may  be  signed 
by  him  and  need  not  be  attested, 
and  if  it  is  attested  by  a  person  who 
is  not  a  solicitor,  and  who  does  not 
state  himself  to  be  the  agent  of  the 
petitioner,  it  is  not  defective.  In  re 
Bruce,  4  Russ.  223. 

5.  An  application  to  the  Court 
to  vary  the  minutes  of  an  order 
before  they  have  been  settled  in 
the  secretary's  ofiice  is  irregular. 
Ex  parte  Vitiery,  1  Mont.  &  Maca. 
435. 


PETITIONING  CREDITOR. 

1.  Where  a  petitioning  creditor 
died  after  the  issuing  of  the  commis- 
sion,  and    before    adjudication,  it 
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was  ordered,  that  the  commissioners 
should  be  at  liberty  to  adjudicate 
upon  the  deposition  of  his  execu- 
tors. Ex  parte  Tanner,  1  Mont.  & 
Maca.  292. 

2.  The  provision  in  the  statute 
requiring  an  affidavit,  on  striking  a 
docket,  that  the  party  is  bankrupt, 
is  directory  only,  and  the  commis- 
sion would  be  valid  without  any 
such  affidavit.  Simpson  v.  Sikes, 
6M.&S.  311, 

3.  Tlie  correctness  of  the  bond 
given  on  striking  the  docket  cannot 
be  disputed  at  Nisi  Prius.  Folks  v. 
Scudder,  3C.&P.  232. 

4.  It  has  been  ruled,  that  if  a 
person,  who  is  not  the  petitioning 
creditor,  employ  an  attorney  to  sue 
out  a  commission  of  bankrupt  where 
no  effects  are  received  under  the 
commission,  he  is  liable  to  the  at- 
torney. Pocock  V.  Riissen,  1  Moody 
&  M.  358. 

5.  The  assignees,  afler  the  trial 
of  an  action,  commenced  by  them, 
where  it  appeared  that  there  was 
not  a  sufficient  trading  to  support 
the  commission,  and  after  other  acts 
under  the  commission,  presented  a 
petition  -to  have  the  commission 
superseded,  and  that  all  costs  and 
expences  incurred  might  be  paid 
by  the  petitioning  creditor :  Held, 
that  the  application  came  too  late, 
and  that  the  petitioning  creditor 
was  not  responsible.  Ex  parte 
Paul,  1  Mont.&  Maca.  185. 

6.  In  an  action  against  a  petition- 
ing creditor  under  a  former  coni- 
missH)n,  who  illegally  compounded 
with  the  bankrupt,  the  supersedeas 
of  the  former  commission  is  conclu- 
sive evidence  of  the  bankruptcy. 
Ledbetter  v.  Sail,  4  Bing.  623. 

7.  The  debt  of  the  petitioning 
creditor  must  be  found  insufficienl 
before  the  Lord  Chancellor  can 
order  a  new  debt  to  be  substituted 

Vol.  I. 


under  sect.  18.  6  Geo.  4.  c.  16. 
Musketi  V.  Drummond,  10  B.&C.  161. 
8.  Doubt  has  been  entertained 
whether  an  order  by  the  Lord  Chan- 
cellor substituting  a  new  petitioning 
creditor's  debt  is  sufficient  to  support 
the  commission  in  an  action  com- 
menced by  the  assignees  against  a 
debtor  before  the  order  is  made. 
Mushett  V.  Drummond,  10  B.  &  C. 
161. 


PETITIONING  CREDITOR'S 
DEBT. 

1.  Where  A.  deposits  with  B. 
goods  to  be  sold,  and  on  a  sale 
being  effected,  the  profits,  afler  de- 
ducting the  cost  price,  ^c.  are  to 
be  equally  divided  between  them ; 
but  the  loss,  if  any,  is  to  be  borne 
exclusively  by  A.;  if  B.  effect  a 
sale  and  receive  the  money,  the 
debt  due  from  him  to  A.  is  sumcient 
to  support  a  commission  of  bank- 
ruptcy against  B.  Marson  v.  Bar- 
ber,  1  Gow.  17. 

2.  It  has  been  agitated,  whether 
a  debt,  founded  upon  notes  of  a 
country  banker,  payable  on  demand, 
where  no  demand  had  been  made, 
is  sufficient  to  support  a  commis- 
sion ;  but  a  prior  debt  is  not  extin- 
guished by  such  notes  having  been 
given.  Simpsoji  v.  Sikes,  6  M.  &  S. 
295. 

3.  If  by  a  composition  deed  an 
insolvent  assign  to  four  trustees  all 
his  goods,  for  the  benefit  of  his  cre- 
ditors, provided  the  trustees  and 
the  creditors  on  or  before  a  given 
day  prove  their  debts,  if  reauired, 
and  execute  the  deed,  and  there  is 
a  covenant  by  the  trustees  and  cre- 
ditors that  they  will  not  arrest,  im- 
plead, or  prosecute  the  debtor,  or 

X  K 


476 


DIGESTED   INDEX. 


any  of  his  goods,  chattels,  lands, 
or  tenements,  on  account  of  their 
debts,  and  on  such  suing  or  prose- 
cution the  deed  shall  be  a  discharge ; 
and  the  deed  is  executed  by  two 
only  of  the  trustees,  the  debt  of  a 
trustee  who  has  executed  it  is  ex- 
tinguished, and  he  cannot  sue  out 
a  commission  of  bankruptcy  on  it. 
SmaUy.  Marwood^  9  B.&  C.  300. 

4*.  If  the  deposition  of  the  peti- 
tioning creditor's  debt  is  as  indorsee 
of  a  bill  of  exchange,  it  is  not  suffi- 
cient unless  it  appears  that  the  bill 
was  outstanding  against  the  bank- 
rupt before  the  act  of  bankruptcy. 
Key  V.  Cfx^y  2  M.  &  P.  730. 

5.  It  has  been  ruled,  that  a  debt 
for  money  lent  on  mortgage,  pay- 
able after  six  month's  notice,  such 
notice  not  to  expire  before  a  cer- 
tain day,  is  a  good  petitioning  cre- 
ditor's debt,  without  any  notice 
given,  and  more  than  six  months 
before  the  certain  day.  HiU  v. 
Harris,  1  Moody  &  M.  448. 

6.  If  a  party  agree  to  take  a 
work  which  is  to  be  published  in 
eighteen  months,  at  intervals  of  two 
months,  the  debt  due  for  the  num- 
bers delivered  is  sufficient.  Mayor 
y.  Payne,  2C.&P.  91. 

7.  Under  6  Geo.*,  c.  16.  s.  127.  the 
assignees  under  a  second  commis- 
sion, where  the  bankrupt  has  not 
paid  \5$»  in  the  pound,  take,  from 
the  date  of  the  assignment,  a  pre- 
sent vested  interest,  by  operation 
of  law,  in  all  future  estate  acquired 
by  the  bankrupt.  A  bankrupt, 
under  such  circumstances,  although 
he  has  obtained  his  certificate  un- 
der the  second  commission,  cannot, 
as  a  petitioning  creditor,  issue  a 
commission  of  bankrupt.  Ex  parte 
JRobinson,  1  Mont.  &  Maca.  44. 

8.  Taxed  costs  upon  a  judgment, 
as  in  case  of  a  nonsuit,  under  a  rule 
of  Court,  do  not  constitute  a  good 

13 


petitioning  creditor*8  debt.  Such 
costs  are  recoverable  only  by  at- 
tachment, in  the  nature  of  an  exe« 
cution.  Ex  parte  Stevensouy  I  Mont. 
«:  Maca.  262. 


PLEADING. 

If  a  declaration  on  a  bill  of  ex- 
change states,  that  it  was  indorsed 
to  the  plaintiffs  as  the  surviving 
assignees  of  a  bankrupt  afler  the 
bankruptcy,  the  plamtifFs  must 
prove  that  the  bill  was  indorsed  to 
them,  aflerthe  bankruptcy,  as  n^rrfp- 
ing  assignees.  Bamisconi  v.  Duke 
ofArgyle,  3C.&P.  29. 

See  Action. 


PLEA  OF  BANKRUPTCY. 

1.  A  plea  of  plaintifi**s  bankruptcy 
must  state  the  trading,  and  all  the 
particulars  necessary  to  lead  to  the 
issuing  of  a  commission,  and  aver 
positively  that  the  party  teas  a  bank- 
rupt ;  a  plea,  therefore,  only  alleg- 
ing the  commission  under  which  he 
was  duly  found  and  adjudged  a 
bankrupt,  held  insufficient.  Gwrn- 
ness  V.  Carroll,  2  M.&  Ry.  132. 

2.  If  a  plea  is  delivered  without 
a  notice,  and  upon  the  clerk  disco- 
vering that  he  had  omitted  to  give 
notice,  he  gets  the  plea  back,  and 
before  the  expiration  of  the  time 
for  pleading,  he  delivers  a  fresh  plea 
with  a  notice,  it  is  too  late.  Law- 
rence V.  Crowder,  3  C.  &  P.  230. 

3.  A  general  plea  of  bankruptcy 
under  the  statute  must  pursue  the 


DIGESTED   INDEX. 


477 


terms  of  the  statute,  and  conclude 
to  the  country.  •  Sheen  v.  Garrett^ 
6  Bing.  686. 


POLICY  OF  ASSURANCE. 

If  a  trader  effect  a  policy  of 
assurance  on  his  life,  and  assign  it 
to  a  creditor,  and  the  creditor  do 
not  give  notice  to  the  office,  and 
the  office  neither  requires  notice  to 
be  given  to  give  effect  to  the  validity 
of  assignments,  nor  recognizes  such 
notice  when  given,  the  interest  in 
the  policy  passes  to  the  assignees 
under  the  commission.  Williams 
v.  Thorp,  2  Sim.  259. 


PRACTICE. 

See  Supersedeas. 


PREFERENCE. 
See  Act  op  Bankruptcy,  7.  to  11. 

1.  A  trader  stopped  payment  ge- 
nerally on  the  5th  of  January,  and 
on  the  evening  of  the  6th  sent  a  100/. 
note  to  a  particular  creditor,  saying 
it  was  to  help  him  over  his  pay- 
ments :  Held,  that  such  a  trader, 
afterwards  becoming  bankrupt,  his 
assignees  might  recover  the  money 
in  assumpsit,  although  it  appeared 
that  at  the  time  of  payment  a  bill 
for  a  larger  amount  was  becoming 
due,  which  had  been  accepted  by 
the  creditor  for  the  bankrupts  ac- 


commodation, and  for  which  he  had 
promised  to  provide ;  and  that  the 
creditor  could  not  be  considered  as 
the  agent  of  the  bankrupt  to  pay 
the  money  for  the  bill,  because  he 
being  a  party  to  it,  the  payment 
operated  pro  tarUo  in  his  discharge. 
GuthrU  V.  Crossley,  2  C.  &  P.  (N.P.) 
301. 

2.  If  country  bankers  in  embar- 
rassment, and  afler  they  have 
stopped  payment,  deliver  to  their 
London  banker,  upon  the  faith  that 
assistance  will  be  given  by  him, 
bills  and  notes  of  such  an  amount 
that,  if  assistance  is  not  given,  the 
bank  must  fail,  and  such  assistance 
is  not  given,  it  is  a  preference, 
although,  at  the  time,  there  is  not 
any  contemplation  of  an  act  of 
bankruptcy.  Simpson  v.  Sikes, 
6M.&S.316. 

3.  It  has  been  ruled,  that  a  frau- 
dulent gifl  of  money,  in  contempla- 
tion of  insolvency,  may  be  avoided 
by  the  assignees.  AbeU  v.  Danidl, 
1  Moody  &M.  371. 

4.  If  a  trader,  to  enable  him  to 
complete  a  large  order  from  the 
East  India  Company,  borrow  money 
upon  an  agreement  that  the  lender 
shall  receive  from  the  East  India 
Company  the  money  to  become  due 
for  the  order,  and  repay  himself, 
and  at  the  time  of  the  loan  the 
lender  knows  the  trader  to  be  in 
insolvent  circumstances,  and  before 
the  money  is  due  from  the  East 
India  House,  the  trader  is  several 
times  arrested  and  bailed  by  the 
lender  ;  and  the  money  is  received 
by  the  lender  and  applied  by  him 
in  discharge  of  the  loan  without 
notice  of  an  act  of  bankruptcy,  it  is 
not  a  fraudulent  preference.  HtoU 
V.  Mortimer,  10  B.  &  C.  44. 
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PROCEEDINGS  IN  BANK- 
RUPTCY. 

1.  Diet.  Best,  C.J.  Mayor  v.  Pyne^ 
2  C.  &  P.  92.  I  wish  it  never  was 
competent  in  a  Court  of  Nisi  Prius, 
to  dispute  the  proceedings  in  bank- 
ruptcy ;  it  would  be  much  better  to 
petition  the  Court  of  C  hancery. 

2.  Proceedings  in  bankruptcy  are 
not  proceedings  in  equity.  Crawder 
V.  Daviesy  3  Y.  &  J.  433. 

3.  A  demurrer  does  not  lie  to  a 
bill  by  assignees,  on  the  ground  that 
it  does  not  state  the  suit  to  be  in- 
stituted with  consent  of  the  credi- 
tors or  of  the  commissioners.  Jones 
V.  Yates,  3  Y.  «t  J.  373, 

4.  An  application  to  the  court 
for  an  order  to  enrol  the  proceed- 
ings, under  6  Geo.  4.  c.  16.  s.  96., 
must  be  on  petition.  Assignees  who 
refuse,  at  the  request  of  parties 
interested,  to  enrol  proceedings, 
which,  before  the  6  Geo  4.  c.  16., 
they  were  bound  to  produce  on  a 
subpoena  duces  tecum,  refuse  at  the 
peril  of  costs.  Ex  parte  Johnstonej 
1  Mont.  &  Maca.  82. 


PROOF. 


1.  The  statute  49  G.  3.  c.  121. 
8. 14.,  which  enacts  that  creditors 
who  shall  have  brought  an  action 
against  the  bankrupt  shall  not  be  at 
liberty  to  prove  under  the  com- 
mission without  relinquishing  such 
action,  extends  to  prevent  a  cre- 
ditor who  is  suing  two  partners, 
from  proving  his  debt  under  a 
separate  commission  issued  against 
one.  BUinnin  v.  Taylor,  1  Gow.  1 99. 

2.  Where  a  creditor  is  disabled 
by  age  and  imbecility  of  mind  from 
proviu^,  by  his  own  oath,  a  debt 


against  the  estate  of  a  bankrupt, 
the  commissioners  will  be  directed 
to  admit  the  proof  upon  such  evi- 
dence as  shall  be  satisfactory  to 
them,  though  the  debt  be  of  con- 
siderable amount.  Mx  parte  Clarke, 
2  Russ.  575. 

Consequence  of. 
See  Election. 


PUIS  DARREIN  CONTINU 
ANCE. 

See  Certificate,  9. 


PURCHASER. 

A  bond  fide  purchaser,  for  ready 
money,  of  goods  sold,  atler  an  act 
of  bankruptcy,  without  notice,  is 
entitled  to  retain  them  under  a  com- 
mission which  issues  within  two 
months,  if  the  assignees  do  not  re- 
pay the  money.  Hill  v.  Famell, 
9B.&C.  45.  ' 

See  Reputed  Owner. 


RECEIVER. 

A  receiver,  who  had  omitted  to 
account  regularly,  became  bank- 
rupt, being  indebted  to  the  trust 
estate  in  a  large  sum  ;  and  for  some 
time  no  steps  were  taken  to  have 
his  accounts  duly  passed  :  Held, 
that  under  the  particular  circum- 
stances of  the  case,  his  sureties 
were  not  liable  to  pay  interest  on 
the  balance  found  due  from  him, 
though  he  himself,  if  solvent,  would 
have  had  to  pay  such  interest. 
Dawson  v.  Raj/nes,  2  Russ.  466. 
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REFERENCE  TO  COMiMIS^ 
SIGNERS. 

A  reference  to  the  commission- 
ers, to  review  the  proof  of  the  trad- 
ing, and  of  the  petitioning  creditor's 
debt,  substituted  for  the  trial  of  an 
issue  as  to  the  validity  of  the  com- 
mission. Ex  parte  Hudson^  2  Russ. 
^56. 


REHEARING. 

There  is  no  settled  rule  of  the 
Court  to  prevent  the  Lord  Chan- 
cellor from  rehearing  a  petition  of 
appeal  in  bankruptcy.  Ex  parte 
Baker,  1  Mont.  &  Maca.  279. 


RELATION. 

1.  Under  6  Geo.  4.  c.  16.  s.  81. 
where  the  computation  of  time  is  to 
be  from  an  act  done,  the  day  when 
such  act  is  done  is  to  be  included. 
Semhle  that  for  some  purposes  the 
Court  notices  the  fraction  of  a  day. 
Ex  parte  Farquhar,  1  Mont.  & 
Maca.  7. 

2.  The  82d  section,  with  respect 
to  payments  after  an  act  of  bank- 
ruptcy, has  a  retrospective  opera- 
tion. Churchill  v.  Crease,  5  Bing. 
180 ;  Terrington  v.  Hargreaves, 
5  Bing.  489. 

3.  It  has  been  ruled,  that  the 
delivery  of  goods  upon  a  threat  of 
arrest  is  not  a  payment  within  sec- 
tion 82.  Smith  v.  Moon,  1  Moody 
i^  M.  458. 

4.  A  bond  fide  purchaser,  for  ready 
money,  of  goods  sold,  after  an  act 
of  bankruptcy,  without  notice,  is 
entitled  to  retain  them  under  a  com- 
mission  MThich   issues  within    two 


months,  if  the  assignees  do  not  re* 
pay  the  money.  Hill  v.  Farnell, 
9  B.  &  C\  45. 

5.  If,  after  a  secret  act  of  bank- 
ruptcy by  a  trader,  a  bill  is  ac- 
cepted, at  three  months  date,  for 
his  accommodation,  and,  after  the 
transactioii,  but  in  the  course  of  the 
same  day,  it  is  agreed,  that  the 
trader"  shall  sell  to  the  defendant 
some  property  as  security  for  the 
acceptance,  this  is  not  a  payment 
within  sec.  82.  Carter  v.  Breton, 
6  Bing.  617. 

6.  Section  108,  as  to  invalidating 
judgments  although  for  a  valuable 
consideration,  has  a  retrospective 
operation.  Cummin  v.  Welsford, 
6  Bing.  503. 

7*  The  word  dealings,  in  sect.  81., 
is  as  extensive  a  term  as  can  be 
used,  and  extends  to  payments  made 
by  the  bankrupt.  Tucker  v.  Barrow, 
3C.  &  P.  88. 

8.  If  a  payment  is  made,  by  a 
partner  who  has  committed  an  act  , 
of  bankruptcy,  of  a  joint  debt,  to  a 
creditor  who  has  notice  of  the  act 
of  bankruptcy,  it  is  not  protected. 
Craven  v.  Bdmonson,  6  Bing.  724. 

9.  A  purchaser  of  property  under 
a  commission  which  is  afterwards 
superseded  by  a  creditor,  is  not  pro- 
tected bv  sect.  87.  6  Geo.  4.  c.  16. 
against  the  claim  of  the  assignees 
under  a  subsequent  commission^. 
Gould  v.  Shoyer,  6  Bing.  738. 

See  Release. 


RELEASE. 

If  a  creditor '  execute  a  release 
while  he  is  in  prison,  but  after  he 
has  committed  an  act  of  bankruptcy, 
but  a  commission  do  not  issue  until 
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after  the  expiration  of  twelve 
months,  the  release  is  void.  Mayor 
v.i^,  2C.&P.96. 


REPUTED  OWNER- 

1.  If  A.  let  a  house  to  B.,  with  a 
covenant  that  the  lease  shall  deter- 
mine on  B.  committing  an  act  of 
bankruptcy  on  which  a  commission 
of  bankrupt  should  issue ;  and  by 
another  deed  of  the  same  date,  A. 
grants  the  use  of  the  furniture  to  B. 
in  like  manner,  and  with  a  similar 
covenant,  to  allow  A.  to  resume  the 
possession  of  the  furniture  on  the 
commission  of  an  act  of  bankruptcy. 
If  B.  become  bankrupt,  and  the  jury 
find  that  B.  was  the  reputed  owner 
of  the  furniture,  it  will  pass  to  the 
assignees,  notwithstanding  these  co- 
venants. And  if  it  be  proved  on  the 
one  side  that  several  of  the  servants 
of  B.,  and  many  of  his  customers, 
knew  that  the  goods  belonged  to  A., 
and  on  the  other  side,  several  of  B.'s 
creditors  prove  that  they  considered 
the  goods  to  belong  to  B.,  and  gave 
him  credit  on  the  faith  of  them,  and 
that  he  acted  as  master  of  the  house, 
&C.,  it  will  be  for  the  jury  to  say 
whether  B.  was  held  out  to  the  world 
as  the  owner  of  the  goods,  and 
obtained  credit  by  the  possession 
of  them.  ERckmbotham  v.  Groves, 
2  C.  &  P.  (N.P.)  492. 

2.  If  notice  of  the  assignment  of 
a  policy  of  assurance  on  a  life  is 
not  given  to  the  insurers,  it  re- 
mains, upon  the  bankruptcy  of  the 
assignor,  in  his  order  and  disposi- 
tion, although  the  office  do  not  re- 
(|uire  notice,  and  keep  no  book  or 
registry  of  notices  which  might  be 
^iven.  Williams  v.  Thorp,  2  Sim. 
257. 


3.  If,  after  a  chariot  is  built  and 
paid  for,  and  after  it  is  finished,  the 
purchaser  direct  a  front  seat  to  be 
added,  but  the  coachmaker  being 
slow  in  the  execution  of  the  addi* 
tion,  the  purchaser  sends  for  the 
chariot  six  or  seven  times,  and  the 
coachmaker  promises  to  deliver  it ; 
and,  subsequently,  the  purchaser, 
being  dissatisfied,  orders  the  cha- 
riot to  be  sold,  and  it  is,  according 
to  the  custom  of  trade  in  such  case, 
standing  in  the  coachmaker's  ware- 
house for  that  purpose,  the  front 
seat  not  having  been  added,  when 
a  commission  issues  against  the 
coachmaker,  the  chariot  does  not 
pass  to  the  assignees.  Carruthers 
V.  Payne,  5  Bing.  270. 

4.  If  an  innkeeper  order  a  post- 
chaise  of  his  coachmaker,  who  lends 
him  an  old  chaise  till  the  new  chaise 
is  ready,  and  his  name  is  not  painted 
on  the  old  chaise,  it  is  not  in  the 
reputed  ownership  of  the  innkeeper. 
ifewport  V.  Boilings,  3  C.  &  P.  223. 

5.  Notice  of  an  assignment  of  a 
chose  in  action  must  be  given  to  the 
debtor  before  the  act  of  biankruptcy, 
to  prevent  the  assignees  title  attach- 
ing. D.Parke, J.  Ihtni v. Mortimer^ 
10  B.  &  C.  47, 

See  Short  Bills. 


RETROSPECTIVE   OPERA- 
TION. 

See  Annuity,  2.  Relation.  Cok- 
STKUCTION  OP  Act. 


SECOND  COMMISSION. 

1 .  Doubts  have  been  entertained 
whether  an  action  may  be  main* 
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tained  for  a  debt  due  before  the 
commission,  against  a  certificated 
bankrupt  under  a  second  commis- 
sion, where  1 5s.  has  not  been  paid. 
Eicke  V.  JNokes,  1  Moody  &  M .  a03. 

2.  A  second  commission,  issued 
against  a  trader  before  a  former 
commission  has  been  disposed  of,  is 
a  nullity ;  and  where  a  bankrupt 
obtainea  his  certificate  under  a 
second  commission,  issued  under 
such  circumstances :  Held,  that  he 
was  not  entitled  to  be  discharged 
out  of  custody,  although  the  debt 
for  which  he  was  detained  was  con- 
tracted before  the  issuing  of  that 
commission.  Till  v.  Wilsofi,  7  B. 
&  C.  684. 


SERVANT. 

1.  A  person  engaged  as  a  tra* 
veller,  at  an  annual  salary :  Held, 
to  be  a  servant  or  clerk  within  the 
meaning  of  the  6  Geo.  4.  c.  16. 
s.  48.  Ex  parte  iVea/,  1  Mont.  & 
Maca.  194. 

2,  The  workmen  of  a  coach- 
maker,  who  worked  by  the  piece, 
and  received  a  specified  sum  for 
each  particular  job  under  separate 
and  distinct  contracts,  and  where 
there  was  no  hiring  for  a  specific 
time,  held  to  be  servants  within  the 
meaning  of  the  6  Geo.  4.  c.  16.  s.  48. 
Ex  parte  Grellier,  1  Mont.  &  Maca. 
95. 


SET-OFF. 

1.  A.  kept  cash  with  M.  &  Co. 
bankers,  and  accepted  a  bill,  drawn 
by  one  of  the  partners  in  the  house 
of  M.  &  Co.,  and  indorsed  by  that 
partner  to  M.  &  Co.,  who  discounted 
it,  and  afterwards  indorsed  it  for 
value  to  S.   Before  the  bill  became 


due,  M.  &  Co.  became  bankrupts, 
having  funds  in  the  hands  ot  S. 
more  than  sufficient  to  pay  the  bill, 
and  having  in  their  hanas  money 
belonging  to  A.  When  the  bill  be- 
came due,  S.  presented  it  for  pay- 
ment to  A.,  who  having  refused 
payment,  S.  paid  himself  the  amount 
out  of  the  funds  of  M.  &  Co.  re- 
maining in  his  hands,  and  delivered 
the  bill  to  their  assignees:  Held, 
in  an  action  brought  by  the  as- 
signees against  A.  as  acceptor  of 
the  bill,  that  there  had  been  before 
the  bankruptcy  a  mutual  credit  be- 
tween the  bankrupts  and  A.,  and 
that  the  latter  was  entitled  to  set 
off  against  the  sum  due  to  the  bank- 
rupts on  the  bill,  the  debt  due  to 
him  from  M.  &  Co.  at  the  time  of 
their  bankruptcy.  BoUand  v.  Ncuh^ 
8B.&C.  105. 

2.  If  a  debtor  write  to  his  credi- 
tor, saying:  ^'  Inclosed  please  to 
receive  two  bills,  value  1,740^9 
which  place  to  our  credit ;  and  we 
have  to  request  that  you  will  pay 
in  cash  and  in  course  900/.  on  our 
account  to  Messrs.  Ransom  and  Co., 
bankers;  and  that  you  will  place 
the  balance,  when  discounted,  to 
our  credit ;"  and  if  the  letter  arrive 
aA;er  the  creditor  has  stopped  pay- 
ment, and  the  creditor  do  not  pro- 
cure the  bills  to  be  discounted,  he 
cannot  set-off  any  part  of  the  pro- 
ceeds against  his  debt.  Buchanan 
V.  Findlay,  9  B.  &  C.  740. 

3.  If  bills  are  sent  by  a  debtor  to 
a  creditor  for  a  specific  purpose, 
the  creditor  cannot  apply  them  to 
another  purpose.  Buchanan  v. 
Findlay,  9  B.  &  C.  748. 

4.  A.  proved  a  debt  of  424/. 
against  the  separate  estate  of  B., 
and  died  before  B.  had  obtained 
his  certificate,  having  bequeathed 
to  B.  a  legacy  of  200/. :  Ordered, 
on  the  petition  of  the  assignee,  that 
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the  sum  of  200/.  should  be  deducted 
from  the  proof  of  424/.  made  by  A. 
£x  parte  Many  1  Mont.  &  IVlaca. 
210. 

5.  If,  after  a  secret  act  of  bank- 
ruptcy, a  trader  sell  goods  to  a  per- 
son who  is  surety  for  him,  upon  an 
agreement  that  the  price  of  the 
goods  shall  be  set  ofl  against  the 
liability,  and  the  trader  become  a 
bankrupt,  such  set-off  is  not  valid. 
Carter  v.  Breton,  6  Bing.  621. 
Qusre  ? 

6.  If  a  creditor  consent  that  his 
debtor  shall  set  off  the  debt  against 
a  debt  due  from  the  creditor  to 
another  person,  it  seems  that  the 
agreement,  although  not  in  writing, 
is  valid.  Coxen  v.  Chadleyy  1  C.  &  P. 
174  &  485. 

7.  Bankers  notes  bought  by  a 
debtor  after  the  banker  has  stopped 
payment,  and  before  an  act  of  bank- 
ruptcy is  committed,  may  be  set  off 
in  an  action  by  the  assignees.  Haw- 
kins \.  Whitten,  10  B.  &  C.  217. 


SHERIFF. 

1 .  A  creditor  had  obtained  judg- 
ment by  default  against  his  debtor, 
since  the  statute  6  Geo.  4.  c.  16. 
8.  108. ;  and  the  goods  having  been 
seized  by  the  sheriff  before,  but  not 
sold  until  after,  an  act  of  bankruptcy 
was  committed  by  the  debtor,  the 
Court  refused  to  compel  the  sheriff 
to  pay  over  the  proceeds  of  the 
sale  to  the  assignees  of  the  bank- 
rupt.    In  re  Washboumy  8  B.  &  C. 

'Mr  r  T* 

2.  The  sheriflTs  liability  has  been 
again  before  the  Court,  in  Dillon 
V.  Langley,  in  an  action  of  trover, 
(before  Lord  Tenterden,  C.  J.,  at 
Nisi  Prius  sittings,)  brought  by 
assignees  to  recover  the  value  of 


the  bankrupts  stock  in  trade,  which 
had  been  seized  by  the  sheriff  under 
2Lji.fa.  after  an  act  of  bankruptcy, 
of  which  notice  had  been  given 
previous  to  sale,  but  not  before 
seizure ;  when  his  Lordship  ob- 
served, that  doubts  had  been  en- 
tertained, in  a  very  high  quarter, 
whether  trover  would  He  against  a 
sheriff  under  such  circumstances ; 
and  not  undertaking  to  decide  the 
point  at  Nisi  Prius,  ordered  a  spe- 
cial verdict,  when  it  is  to  be  hoped 
this  important  point  will  be  settled 
accordmg  to  the  ancient  principles 
of  the  common  law. 

N.  B.  Those  who  wish  to  pursue 
this  subject,  will  find  it  ably  treated 
in  a  pamphlet,  written  by  Mr.  Bur- 
chelf,  on  the  sheriff's  liability. — 
Sturgeon's  Bankrupt  Act,  p.  5S. 
(note). 

See  Execution. 


SHORT  BILLS. 

1.  A  customer  is  not  entitled  to 
recover  short  bills  in  the  hands  of 
his  bankers,  at  the  time  of  their 
bankruptcy,  where  the  habit  of 
dealing  between  the  parties  was 
such  as  to  warrant  an  inference 
that  they  mutually  considered  and 
treated  such  bills  as  cash.  £x  parte 
Thompson,  1  Mont.  &  Maca.  102. 

2.  If  short  bills  are  delivered  by 
a  banker,  on  the  eve  of  his  bank- 
ruptcy, to  a  third  person,  who 
receives  payment,  and  p^s  the 
money  to  the  assignees,  trover  does 
not  lie,  but  assumpsit.  Tennant  v. 
Strachan,  1  Moody  &  M.  378. 

3.  By  the  terms  of  agreement  be- 
tween F.  and  Co.  and  their  bankers 
S.  and  Co.,  the  permission  to  dis- 
count indorsed  bills  of  exchange 
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was  limited  to  the  amount  necessary 
to  meet  such  acceptances  of  F.  and 
Co.  as  were  in  the  course  of  imme- 
diate payment  at  the  house  of  S. 
and  Co.  To  cover  certain  accept- 
ances becoming  due,  F.  and  Co.  re- 
mitted to  S.  and  Co.  an  indorsed 
bill  of  exchange ;  these  acceptances 
were,  however,  dishonoured  by  S. 
and  Co.,  who  soon  afterwards  stop- 
ped payment.  S.  and  Co.  then  pro- 
cured the  bill  to  be  accepted,  and 
made  an  entry  in  their  books  of 
their  having  discounted  it.  A  com- 
mission of  bankrupt  having  issued 
against  S.  and  Co. :  Held,  that  S. 
and  Co.  had  no  right  to  discount 
the  bill  without  executing  the  trust 
reposed  in  them,  and  that  their  as- 
signees were  bound  to  deliver  up 
the  bill  to  F.  and  Co.  Ex  parte 
Frere,  1  Mont.  &  Maca.  263. 


SIGNATURE. 

See  Frauds,  Statute  of. 
Attestation. 


SOLICITOR. 

1.  It  is  not  requisite  that  a  bill 
for  business  in  bankruptcy  should 
be  taxed  under  6  Geo.  4.  c.  16. 
s.  14.  before  the  commencement 
of  an  action.  Crowder  v.  Davies^ 
3  Y.  &  J.  433. 

2.  An  attorney*8  bill  for  business 
in  bankruptcy  need  not  be  deli- 
vered to  the  assignees  a  month 
before  an  action  is  commenced. 
Crowder  v.  Daviea^  3  Y.  &  J.  433. 

3.  An  assignee  ought  not  to  act  as 
solicitor  under  the  commission.  Ex 
parte  Badcocky  1  Mont,  &  Maca. 
243. 


4.  In  an  action  against  annuity 
brokers,  bankrupts,  for  laying  out 
the  money  of  a  person  on  bad 
security,  the  solicitor  under  the 
commission  is  compellable  to  pro- 
duce their  books.  Hawkins 
Howards  IC.&P.  222. 

See  Costs. 


V. 


STATUTE. 

Sections  retrospective,  54,  55.  82. 

Sections  not  retrospective,  92. 

Construction  of. 

See  Bankrupt  Act,   I,   2,  3,  4* 
Lien.    Relation. 

The  repeal  of  a  repealing  statute 
revives  the  former  acts.  JrhilUps  v. 
Hopwoody  10  B.  &  C.  38. 


STOPPAGE  IN  TRANSITU. 

If  the  consignee  of  goods,  upon 
discovering  his  insolvency,  give  no- 
tice to  the  wharfinger  not  to  deliver 
the  consignment,  the  goods  remain 
in  the  consignor.  Bartram  v.  Fair' 
brother,  4  Bing.  579. 


SUBSTITUTION  OF  DEBT. 

1 .  On  a  petition  to  substitute  un- 
der 6  G.  4.  c.  16.  s.  18.  although  a 
previous  application  to  the  commis- 
sioners be  required,  an  order  by 
them  to  expunge  the  petitioning 
creditor's  debt  is  not  absolutely 
necessary.  Kx  parte  Robinson^ 
1  Mont.  6i.  Maca.  44. 

2.  The  6  Geo.  4.  c.  16.  s.  18.  is 
applicable  to  a  case,  not  only  C7f 
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deficiency  in  the  amount,  but  to 
any  o^ginal  defect  in  the  nature  of 
the  petitioning  creditor's  debt.  Ex 
parte  HcUl^  1  Mont.  &  Maca.  39. 

iSiee Petitioning  Creditor's  Debt, 

7,8. 


SUMMONS. 

All  documents  required  to  be 
produced  should  be  described  in 
the  body  of  the  summons,  previously 
to  such  summons  being  signed  by 
the  commissioners.  £x  parte  Frowdy 
iMont.&M.  269. 


SUPERSEDEAS. 
Set  Concerted  Commission. 

For  Misdescription, 

1 .  Where  the  bankrupts  were  de- 
scribed as  **  late  of  the  Kent  Road, 
coal  merchants,"  and  it  appeared 
that  they  had  quitted  that  trade  in 
1826,  and  had  smce  been  separately 
engaged  in  farming :  Held,  that  the 
description  was  insufficient,  and  that 
the  commission  should  be  super- 
seded. Ex  parte  Dcu/y  1  Mont.  & 
Maca.  208. 

Delay. 

2.  Commission  issued  2Sd  May 
1826,  and  not  opened  until  19th 
March  1827,  superseded  on  the 
ground  of  improper  delay.  Ex 
parte  Besiy  1  Mont.  &  Maca.  63. 

3.  Commission  sealed,  but  not 
opened,  cannot  be  superseded,  at 
the  instance  of  the  petitioning  cre- 
ditor, without  serving  the  bankrupt, 
or  shewing  that  he  cannot  be  found. 
Ex  parte  FartA,  1  Mont.  &  Maca. 
10. 


Previous  Ckmnnission, 

4.  A  commission  against  T.  C.  and 
three  others,  superseded  as  to  T.  C, 
on  the  petition  of  the  assignees, 
under  a  commission  previously 
issued  against  T.  C.  and  another.  In 
the  matter  of  Coleman^  1  Mont.  Sc 
Maca.  15. 

Consent  of  9'lOths. 

5*  All  that  is  enacted  by  the 
6  Geo.  4.  c.  16.  s.  133.  is,  that  when 
a  certain  proportion  of  the  credi- 
tors agree  to  take  a  composition, 
the  chancellor  may  supersede.  It 
does  not  at  all  interfere  with  the 
rights  or  securities  of  persons  not 
parties  to  the  agreement.  Per  Lord 
Tenterden.  Tuck  v.  Tooke^  9  fi.  & 
C.  437. 

Estoppel. 

6.  If  a  person,  against  whom  a 
commission  of  bankrupt  is  sued  out, 
apply  to  a  judge  at  chambers,  and 
obtain  his  discharge  from  custody, 
on  the  ground  that  his  detaining 
creditors  have  proved  under  the 
commission,  such  person  is  by  so 
doing  precluded  from  disputing  the 
validity  of  the  commission  in  a 
court  of  law,  but  may  apply  to  the 
great  seal.  Watson  v.  Waccy  2  C.  &  P. 
(N.P.)  171. 

7.  If  a  creditor  apply  to  prove  his 
debt,  and  the  bankrupt,  upon  such 
application,  say  to  the  creditor, 
'^  You  must  give  me  my  discharge 
before  you  prove,''  and  he  is  dis- 
charged accordingly,  but  at  the 
same  time  saying  that  it  is  his  in- 
tention to  dispute  the  commission 
as  he  is  not  a  trader,  it  is  unsettled 
whether  he  can  maintain  an  action 
to  dispute  the  commission.  Mott 
y.MUU,  3C.&P.  198. 

8.  If,  after  a  commission  has 
issued,  the  supposed  bankrupt,  an 
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auctioneer,  and  the  assigDees  meet, 
a  ihort  time  before  tlie  sale  of  the 
goods,  and  consult  as  to  the  best 
means  of  disposing  of  the  property, 
and  the  supposed  bankrupt  is,  at  the 
time  wheu  the  commission  issues,  in 
possession  of  an  unproductive  farm, 
and  he  gives  notice  to  the  lessor, 

saying,  "  I ,  a  bankrupt,  do 

hereby  give  you  notice  that  I  am 
ready  and  willing,  and  hereby  offer 
to  give  up  and  deliver  uuto  you  the 
lease  and  possession;"  and  in  con- 
sequence of  this  notice  the  lessors 
accept  the  lease,  and  receive  pos- 
session of  the  premises,  the  sup- 
posed bankrupt  is  not  estopped  from 
disputing  the  validity  of  tne  com- 
mission. Htane  v.  Bogert,  9  B.  &  C. 
578. 

t).  Bankrupt  bringing  an  action  to 
try  the  validity  of  the  commission, 
cannot  at  the  same  time  proceed 
with  a  petition  to  supersede  it  on 
the  same  grounds.  Ex  parte  Bvr- 
gtn,  Jacob,  559< 

General, 

10.  Commission  sealed,  but  not 
opened,  ordered  to  be  superseded, 
at  the  instance  of  the  petitioning 
creditor,  reserving  to  the  bankrupt, 
in  the  order,  all  his  rights,  whether 
by  action  or  petition.  Ex  parte 
Paimer,  1  Munc.  &  Maca.  211. 

1 1.  Commission  superseded,  upon 
a  petition  presented  on  the  13th  day 
from  the  aate  of  the  commission,  on 
the  ground  of  fraudulent  collusion 
between  the  bankrupt  and  the  peti- 
tioning creditor.  In  the  matter  of 
Levy,  1  Mont.  &  Maca.  U. 

12.  If,  upon  a  petition  to  super* 
scde  by  a  creditor,  where  judgment 
on  a  warrant  of  attorney  is  alleged 
by  the  respondents  to  have  ansen 
out  of  usurious  dealings,  which  the 
petitioner  denies,  the  validity  of  the 


debt  of  the  petitioner  ought,  in  the 
first  instance,  to  be  ascertained.  Ex 
pane  Budaon,  2  Russ.  466. 
See  CoMCBRTED  Commission. 


1.  If  a  creditor  sue  a  surety  on  a 
guarantee,  and  the  principal  debtor 
become  bankrupt,  and  the  creditor 
prove  the  debt ;  and  the  surety  give 
notice  to  the  creditor  that,  though 
he  does  not  admit  his  liability  as 
surety,  he  shall,  if  the  creditor  aim 
the  certificate,  hold  himself  altoge- 
ther discharged ;  and  after  issue 
joined  in  the  action,  but  before 
trial,  the  creditor  sign  the  certifi- 
cate, which,  without  such  signature, 
the  bankrupt  could  not  obtain,  and 
the  certificate  is  allowed,  and  the 
creditor  obtain  judgment  in  the  ac- 
tion, the  surety  is  not  discharged 
from  his  liability.  Brouate  v.  Carr, 
2  Russell,  600. 

2.  A  creditor,  pending  an  action 
on  a  guarantee  against  a  surety,  who 
contests  the  question  of  his  liability, 
proves  the  debt  under  a  commission 
of  bankrupt  gainst  the  principal 
debtor,  and  by  nis  signature  enables 
the  bankrupt  to  obtain  bis  certi- 
ficate, though  the  surety  had  given 
him  notice  not  to  sign  it ;  the  surety 
is  not  thereby  discharged  from  his 
liability  on  the  guarantee.  Brottme 
V.  Carr,  2  liuss.  60a 

3.  A  surety  for  a  lessee  Is  liable 
in  respect  of  breaches  of  covenant, 
which  accrue  after  the  date  of  a 
commission  against  the  lessee,  but 
before  the  delivery  up  of  the  lease 
by  the  bankrupt  to  the  lessor  under 
6  G.  4.  c.  16.  s.  75.  Tuck  v.  Fytott, 
6  Bing,  330. 

See  Ukceivjer. 
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SURRENDER. 

Time  enlarged  for  bail  to  sur- 
render their  principal,  who  had 
become  a  bankrupt,  for  the  pur- 
pose of  his  examination.  Offley 
V,  Dickens,  6  M.  &  S.  348. 


TAXATION  OF  COSTS. 
See  Costs. 


TRADING. 

1.  If  a  person  get  orders  for  coals, 
having  no  stock  of  his  own,  but  buy- 
ing them  from  those  who  have,  and 
then  sells  them,  with  invoices  in  his 
own  name,  he  is  a  trader,  although 
he  obtain  the  coals  from  a  merchant, 
and  has  neither  wharfs,  lighters,  nor 
carts  of  his  own.  Doe  v.  Lawrence, 
2  Carr.  &  P.  (N.  P.)  135. 

2.  If  a  middle  man,  between  coal 
merchant  and  customer,  get  orders 
for  coals,  with  which  the  merchant 
supplies  the  customer,  and  pay  a 
commission  to  the  middle  man,  this 
is  not  a  trading  by  buying  and  sell- 
ing. Doe  V.  Lawrence,  2  Carr.  &  P. 
(N.P.)  135. 

3.  If  a  person  manufacture  bricks 
from  his  own  estate,  and,  according 
to  the  usual  mode  of  burning  the 
clay  into  bricks,  he  buys  chalk  and 
burns  it  with  the  clay,  not  for  the 
purpose  of  carrying  on  lime-bum- 
mg  as  a  business,  but  as  the  most 
convenient  mode  of  burning  the 
clay  into  bricks,  it  is  not  a  trading, 
although  the  use  of  the  chalk  was 
not  necessary  for  the  manufacture 
of  the  bricks,  and  he  subsequently 
sell  the  lime  produced  in  the  pro- 
cess. Pavl  V.  DowUng,  1  Moody 
&  M.  267- 


4.  If  a  person  Sum  chalk,  not  the 
produce  of  his  own  land,  and  sells 
the  lime,  it  is  a  trading.  Paul  v. 
Dowling,  1  Moody  &  M.  267- 

5.  A  person  who  burns  chalk,  the 
produce  of  his  own  land^  and  sells 
the  lime,  is  not,  a!b  it  seems,  a  trader. 
Patd  V.  Douding,  1  Moody  &  M. 
267. 

6.  A  man  is  not  a  trader  for 
manufacturing  and  selling  bricks, 
the  produce  of  his  own  estate. 
Paul  V.  DowUng,  1  Moody  &  M. 
267. 

7.  If  a  lime-burner  commence  the 
building  a  large  mansion-house  on 
his  estate,  and  employ  nearly  all 
the  bricks  and  lime  made  at  the 
kiln>  and  considerable  quantities  of 
lime  besides  for  that  purpose,  and 
from  the  time  of  commencing  the 
building  he  continues  to  purchase 
chalk,  but  very  nearly  discontinues 
any  sale  of  lime,  except  in  some 
few  instances,  and  generally  under 
particular  circumstances,  as  to  be 
spread  on  the  lands  of  tenants  or 
neighbours,  or  to  be  used  in  the 
repairs  of  houses  in  the  parish, 
on  some  reason  o^  urgent  haste, 
and  there  are  some  instances  in 
which  no  such  explanation  is  given, 
but  in  every  case  the  lime  is  paid 
for,  and  the  whole  quantity  sold 
does  not  exceed  five  quarters,  dur- 
ing a  period  in  which  the  kiln  has 
produced  not  less  than  300  quarters 
of  lime,  of  which  the  rest  is  em- 
ployed about  the  building,  the 
question,  whether  this  is  a  con- 
tinuance of  the  trading,  depends 
upon  its  having  been  with  intent  to 
keep  the  trade  in  existence  after 
the  house  was  finished,  or  merely 
to  accommodate  the  purchasers. 
Paul  v.  DowUng,  1  Moody  &  M. 
267. 

8.  If  a  person  buy  a  piece  of  land 
in  fee,  partly  for  the  purpose  of 
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making  bricks,  ant)  the  payment  is 
to  be  by  instalments,  and  4rt.  per 
1,000  is  to  be  paid  to  the  vendor, 
in  part  liquidation  of  the  purchase 
money,  and  bricks  are  made  from 
soil  dug  from  the  land,  and  sold, 
this  is  not  a  trading.  Heane  v. 
Rogert,  9  fi.  &  C.  578. 

9>  If  a  man  buys,  and  represents 
himself  as  a  dealer,  and  offers  goods 
in  exchange,  it  has  been  ruled,  that 
it  should  be  left  to  the  jury  to  say, 
whether  he  did  not  buy  to  sell 
again.  Per  Abbot,  C.  J.  MiUikin 
V.  Brandon,  1  C.&  F.  380. 

10.  It  has  been  ruled,  that  a  buy 
ing  in  connection  with  others,  to 
carry  on  a  system  of  fraud,  is  not  a 
trading.  Per  Abbot,  C.  J.  MiUi- 
kin V.  Brandon,  1  C.&  P.  380. 

11.  A  ship-broker  is,  as  such,  liable 
to  the  bankrupt  laws.  Pott\.  Turner 
6  Biug.  702. 

12  A  trading  which  ceased  before 
the  6  Geo.  4.  c.  1&  took  effect,  will 
not  support  a  commission  issued 
after  that  time.  Surteet  v.  EUiion, 
9  B.  &  C.  750.  Ex  parte  Batten, 
1  Mont.  &  Maca.  287. 


TRIAL. 

SijC  WlINESS,  ! 


TROVER. 

1.  It)  trover  for  a  bill  of  ex- 
change, delivered  as  a  fraudulent 
E reference,  non-delivery  of  the 
ill  upon  demand,  after  it  is  due, 
and  payment  has  been  made,  is  not 
a  conversion.  Jonet  v.  Fort,  9  B. 
Jfc  C.  76*. 

Sn  AssiGNEsa. 


TRUST  ESTATES. 

1.  Under  the  6  G.  4.  c.  16.  estates, 
of  which  a  bankrupt  is  seised  as  a 
bare  trustee,  do  not  pass  to  his  as- 
signees. Ex  parte  Gennys,  1  MonL 
&  Maca.  258. 

2.  The  assignees  of  a  bankrupt 
are  not  necessary  parties  to  the 
conveyance  of  an  estate  of  which 
the  bankrupt  was  seised  as  trustee. 
Ex  parte  Gennys,  1  Mont.  &  Maca. 
258. 


TRUST. 

1.  If  country  bankers  in  embar- 
rassment, and  after  they  have  stop- 
ped payment,  deliver  to  their  Lon- 
don banker,  upon  the  faith  that 
assistance  will  be  given  by  him, 
money,  bills,  and  notes,  and  such 
assistance  is  not  given,  and  the 
London  banker,  after  the  bank- 
ruptcy, convert  the  bills  and  notes 
into  money,  the  assignees,  under  a 
commission  against  the  country 
bankers,  may  maintain  assumpsit 
for  the  money.  Simpion  v.  Sikes, 
6  M.&  S.  318. 

2.  A.  assigned  a  leasehold  mes- 
suage and  household  furniture  to  B. 
upon  trust  for  the  use  of  A.  for  life, 
and  after  his  decease,  for  the  use  of 
G.  his  wife,  for  life,  and  after  the 
decease  of  the  survivor,  for  the  use 
of  their  daughter  D.  A.  occupied 
the  messuage,  with  the  furniture, 
until  Oct.  1816,  when  he  died.  In 
Oct.  1817,  C,  the  widow,  married 
E.,  who  immediately  took  possession 
of  the  messuage  and  furniture,  and 
continued  in  possession  until  Oct 
1828,  when  a  commission  of  bank- 
rupt Issued  against  him. 

S.  In  Oct.  1818,  E.  had  procured 
B  to  assign  the  messuage  and  furni- 
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ture  to  him  by  a  deed,  which  con- 
tained false  recitals,  and  was  in 
breach  of  the  trust :  Held,  under 
these  circumstances,  on  the  petition 
of  C.  and  D.,  that  the  furniture  was 
not  in  the  order  and  disposition  of 
the  bankrupt  E.,  and  that  his  assig- 
nees shoula  be  restrained  from  sell- 
ing the  same.  Ex  parte  Horwoody 
1  Mont.  &  Maca.  169. 


UNCERTIFICATED  BANK- 
RUPT. 

!•  A  commission  having  issued 
against  A.,  B.,  and  C,  and  it  being 
subsequently  discovered  that  B.  was 
an  uncertificated  bankrupt,  the  com- 
mission was  ordered  to  be  wholly 
superseded.  Ex  parte  Wray^  1  Mont. 
AMaca.  195.  Quare^  Whether  a 
joint  commission,  invalid  in  its  con- 
coction as  to  one  partner,  can,  after 
a  supersedeas  as  to  that  one  part- 
ner, be  rendered  valid  against  the 
remaining  partners  ?    IbUL 

2.  It  has  been  said,  that  an  un- 
certificated bankrupt  can  have  no 
property,  no  rights  of  action  even 
against  third  persons,  without  the 
assent  of  his  assignees.  D.  Tindal, 
C.J.  Chambersy.Benuuooniy  6  Bing. 
501.    Butqu.? 

S.  An  uncertificated  bankrupt, 
cannot  in  an  action  to  try  the  validity 
of  the  commission,  hold  his  as- 
signees to  bail.  Chambers  v.  Bema- 
scant,  6  Bing.  500. 

4.  If  a  lessee  become  bankrupt, 
the  term  remains  vested  in  him, 
until  either  the  assignees  elect  to 
take  it,  or  until  he  himself  deli- 
vers it  up  under  the  provisions  of 
6  G.  4.  c.  16.  8.  75.  Tuck  v.  Fysan, 
6  Bing.  S30. 


5.  An  uncertificated  bankrupt  can 
have  no  right  to  property  as  against 
his  assignees.  D.Tindal,  C.J.  Cham- 
bers V.  Bemasconiy  6  Bing.  501. 


VALID  PAYMENTS. 

1.  If  a  trader  give  an  authoritr 
to  a  broker  to  receive  rents  from  his 
tenants,  and  upon  a  creditor  apply* 
ing  for  payment,  the  trader  airect 
the  broker  to  pay  the  creditor  out 
of  the  rents ;  and  the  broker  not 
having  received  the  rents  promise 
to  pay  it  as  soon  as  he  received  it 
from  the  tenants ;  and  the  trader 
become  bankrupt,    and   after  the 
issuing  of  a  commission  the  broker 
pay  the  money  to  the  creditor ;  the 
assignees  cannot  recover  the  amount 
from  the  broker.  Bedford  y.  Perkins, 
3C.&P.90. 

2.  It  has  been  ruled,  that  if  monejr 
is  received  two  months  before  i 
commission  issue,  without  notice  of 
an  act  of  bankruptcy,  it  is  valid) 
notwithstanding  the  receiver  had 
notice  of  the  trader's  insolvency. 
Tucker Y. Barrow,  S  Carr.&  P.87. 


VARIANCE. 

An  indictment  against  a  bank- 
rupt, under  statute  5  Geo.  2.  c.  S0> 
for  not  making  a  full  disclosure  of 
his  estate,  should  truly  set  out  the 
notice  requiring  him  to  surrender. 
Therefore,  where  the  indictment 
averred  that  the  notice  required  the 
bankrupt  to  surrender,  &c.  pursuant 
to  Stat.  5  Geo.  2.  entitled,  &c«  and 
on  the  production  of  the  notice  it 
appeared  that  the  title  to  the 
49  Geo.  3.  was  substituted  for  that 
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of  the  5  Geo.  2.:  Held»  that  the 
▼ariance  was  fatal.  JRex  v.  Bur- 
rastariy  1  Gow.  210. 


WAIVER. 

A  formal  objection  successfully 
urged  on  one  occasion,  is  not  a 
waiver  of  the  respondent's  right  to 
refer  for  impertinence,  when  the 
same  petition  is  again  called  on  for 
hearing.  Ex  parte  Cunningham^ 
1  Mont.  &  Maca.  193. 


WARRANT. 

A  warrant  under  6  Geo.  4.  c.  16. 
s.  29.  can  only  be  granted  by  a  ma- 
gistrate to  the  messenger  under  the 
commission.  Sly  v.Stevensony  2  Carr. 
&  P.  (N.P.)  464. 


WARRANT  OF  ATTORNEY. 

If  a  warrant  of  attorney  is  filed, 
with  an  affidavit  made  by  the  attest- 
ing witness,  which  states  that  he 
**  saw  the  warrant  of  attorney,  bear- 
ing date  the  25th  April  1827,  duly 
signed,  sealed,  and  aelivered,*'  but 
does  not  specify  the  day  on  which 
it  was  executed,  the  affidavit  is  not 
in  conformity  with  the  directions  of 
the  3  G.  4.  C.39.  s.  1&2.,  and  the 
warrant  of  attorney,  the  judgment 
and  execution  thereon,  is  void  as 
against  the  assignees  of  the  defen- 
dant, and  they  may  maintain  trover 
against  the  sheriff  for  goods  seized 
by  him  under  afi.fa.  issued  upon 
such  judgment,  and  sold  after  the 
commission.  Dillon  v.  EdwardSy 
2  M.  &  P.  550. 


WARRANT  OF  COMMIT- 
MENT. 

The  warrant  of  commitment  of  a 
bankrupt,  being  by  mistake  dated 
the  2d  March,  instead  of  the  2d  of 
February:  Held,  that  this  is  not 
such  an  error  as  can  be  amended 
under  the  18th  section  of  Geo.  2. 
c.  30.  Ex  parte  M^Gee,  6  Mad.  206. 


WIFE'S  PROPERTY. 

A  right  of  entry  vested  in  hus- 
band and  wife,  in  right  of  the  wife, 
passes  to  the  assignees  of  the 
husband  upon  his  bankruptcy,  and 
they  may  recover  the  freehold  by  a 
writ  of  entry.  Michell  v.  Hughes^ 
6  Ring.  689. 


WITNESS. 

1.  Held,  under  6  Geo.  4.  c.  16. 
s.  33.  that  in  order  to  justify  the 
commissioners  in  issuing  their  war- 
rant for  the  apprehension  of  a  wit- 
ness, to  whom  they  had  directed  a 
summons,  it  was  necessary  that  a 
reasonable  time  should  intervene 
between  the  service  of  the  summons 
and  the  time  when  the  witness  was 
thereby  required  to  attend,  and  that 
the  question,  whether  the  service 
of  the  summons  was  in  that  respect 
reasonable  or  not,  was  a  question 
of  fact  to  be  submitted  to  a  jury. 
Sembhy  that  the  commissioners  are 
not  bound  to  have  information  on 
oath  of  the  service  of  the  summons 
before  they  issue  their  warrant,  but 
that  it  is  sufficient  if  the  summons 
be  actually  served.  Groocock  v. 
Coc^per,  8  B.&C.  211. 
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2.  A  creditor  of  a  bankrupt  may 
be  asked  questions,  the  answers  to 
which  cannot  be  open  to  the  objec- 
tion that  they  are  swayed  by  inte- 
rest, notwithstanding  they  may 
communicate  information  by  which 
the  commission  may  be  sustained. 
Therefore,  a  creditor  may  be  asked, 
if  he  has  in  his  custody  the  bond 
on  which  the  petitioning  creditor's 
debt  was  founded ;  and  if  not,  to 
whom  he  has  delivered  it.      Biti' 

fdd  V.  Turner,  1  Gow.  202. 

3.  In  an  action  for  work  and  la- 
bour, an  umAnificated  bankrupt  is 
a  competent  witness  to  prove  that 
the  employmeiil;  of  the  plaintiff  was 
by  him  and  not  by  the  defendant, 
by  whom  the  debt  has  beenpaid  to 
his  assignees.  Wilson  v.  (rcUkueyy 
2  Carr.  8t  P.  (N.P.)  467. 

4i.  In  an  action,  on  a  bill  of  ex- 
change, against  the  acceptor  for 
the  accommodation  of  the  drawer, 
the  drawer  who  has  obtained  his 
certificate  is  a  competent  witness 
for  the  defendant,  to  prove  that  the 
bill  had  been  usuriously  discounted. 
Per  Lord  Tenterden,  C.  J.  Ashton 
V.  Longes,  1  Moody  &  M.  127. 

5.  It  has  been  ruled,  that  in  an 
action  by  the  assignees  the  bank- 
rupt is  not  a  competent  witness, 
unless  his  release  and  certificate 
is  produced.  Goodhay  v.  Henry, 
1  Moody  8c  M.  320.  Anon,  in  note 
to  Ghodhay  v.  Henry, 

6.  A  creditor  is  not  a  competent 
witness  to  support  a  commission  of 
bankrupt;  but  where  the  adjudica- 


tion was  founded  upon  the  evidence 
of  a  shopman,  who,  although  a  cre- 
ditor, had  stated,  at  the  time  of  his 
examination,  that  he  had  no  claim 
against  the  bankrupt,  the  Court  re- 
fused to  supersede  the  commission. 
Semble,  that  if  the  objection  be  not 
taken  before  the  commissioners,  at 
the  time  of  the  examination,  it  can- 
not afterwards  be  urged  as  an  ob- 
jection to  the  commission.  Ex  parte 
HiUsy  1  Mont.&Maca.  272. 

7-  Order  made  that  a  witness  who 
had  been  twice  committed  by  com- 
missioners of  bankrupt,  should  be 
again  examined  by  them,  on  ten- 
dering to  the  solicitor  under  the 
commission  the  costs  of  the  meeting, 
and  of  being  brought  up.  £x  parte 
Baxter,  1  Mont.&Maca.  16. 

8.  A  creditor  cannot  in  any  case 
be  a  witness  to  support  the  com- 
mission. Hallen  v.  Homer,  1  Carr. 
&  P.  lt)8. 

9.  It  has  been  ruled,  that  it  is 
not  a  sufficient  ground  for  the  post- 
ponement of  a  trial  that  the  bank- 
rupt is  an  important  witness,  and 
wiJl  shortly  be  competent,  by  the 
Chancellor's  allowance  of  his  cer- 
tificate, which  has  been  signed 
by  the  commissioners.  TenncuU  v. 
iStrachan,  1  Moody  &  M.  378. 


WRIT  OF  ENTRY. 
See  Wife's  Property. 


Printed  by  A.  Strahan,  Law  Printer  to  His  Majesty, 
Printers  Street,  London. 
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